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18

ss devna - sisxlissamarTlebrivi devna

ssk                         - saqarTvelos sisxlis samarTlis kodeqsi

sssk -
saqarTvelos sisxlis samarTlis 

saproceso kodeqsi

sxv.                          - sxva

t.                           - tomi

qvep.                           - qvepunqti

Sead.                          - SeadareT

Sss                          - saqarTvelos Sinagan saqmeTa saministro

w.                           - weli

CBP
(Customs and Border Protec-
tion)   

- sabaJo da sasazRvro dacva

CJEU
(Court of Justice of the Euro-
pean Union)

-
evropis kavSiris marTlmsajulebis 

sasamarTlo

Coe
(Council of Europe) - evropis sabWo

CPT
(European Committee for the 
Prevention of Torture)

- wamebis prevenciis evropuli komiteti

DSS
(Diplomatic Security Service) - diplomatiuri usafrTxoebis samsaxuri

ECtHR
(European Court of Human 
Rights)

-
adamianis uflebaTa evropuli 

sasamarTlo

PIF
(Protection des Intérêts Finan-
ciers des Communautés euro-
péennes)

-

evrokavSiris finansuri interesebis 

winaaRmdeg mimarTuli TaRliTobebis 

sisxlissamarTlebrivi devnis Sesaxeb 

direqtiva

EPRS
(European Parliamentary Re-
search Service)

-
evropis saparlamento kvleviTi 

samsaxuri

EU
(European Union) - evropis kavSiri
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FBI
(Federal Bureau of Investiga-
tion)

- gamoZiebis federaluri biuro

NYPD
(New York Police Department) - niu-iorkis policiis departamenti

OLAF
(offi ce de lutte anti-fraude) - TaRliTobis winaaRmdeg brZolis ofisi

OECD
(Organisation for Economic Co-
operation and Development)

-
ekonomikuri TanamSromlobisa da 

ganviTarebis organizacia

TSA
(Transportation Security Admin-
istration )

-

transportirebis usafrTxoebis 

administracia

VRR
(Victims’ Right to Review)  - dazaralebulis uflebis ganxilva

BGBl   
(Bundesgesetzblatt) - germaniis federaluri samarTlis gazeTi   

BGH
(Bundesgerichtshof) -

germaniis federaluri uzenaesi 

sasamarTlo   

BGHSt
(Entscheidungen des Bundesg-
erichtshofes in Strafsachen)

-

germaniis federaluri uzenaesi 

sasamarTlos gadawyvetilebebi sisxlis 

samarTlis saqmeebze (krebuli)

BVerfGE
(Entscheidungen des Bundesver-
fassungsgerichts)

-
germaniis federaluri sakonstitucio 

sasamarTlos gadawyvetilebebis krebuli

BVerfG
(Bundesverfassungsgericht) -

germaniis federaluri sakonstitucio 

sasamarTlo

DGStZ 
(Deutsch-Georgische 
Strafrechtszeitschrift)

-
germanul_qarTuli sisxlis samarTlis 

Jurnali

ff 
(Folgende) - Semdegi

GVG
(Gerichtsverfassungsgesetz) - kanoni sasamarTlo sistemis Sesaxeb

Hrsg.
(Herausgeber) - gamomcemeli redaqtori

JA 

(Juristische Arbeitsblätter) - iuridiuli samuSao furclebi (Jurnali)
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JURA 

(Juristische Ausbildung) - iuridiuli ganaTlebis Jurnali

JuS
(Juristische Suhulung) - iuridiuli swavleba (Jurnali)

JZ 

(Juristenzeitung) - iuristTa Jurnali

NJOZ 
(Neue Juristische Online 
Zeitschrift)

- axali iuridiuli onlain Jurnali

NJW 

(Neue Juristische Wochen-
schrift)

-
axali iuridiuli yovelkvireuli 

Jurnali

NStZ
(Neue Zeitschrift für Strafrecht) - sisxlis samarTlis axali Jurnali

Rn. 
(Randnummer)                  - velis nomeri

StV 

(Strafverteidiger) -
Jurnali sisxlis samarTlis saqmeSi 

damcveli

StPO 

(Strafprozessordnung)                             -
germaniis sisxlis samarTlis saproceso 

kodeqsi

ZIS 

(Zeitschrift für Internationale 
Strafrechtsdogmatik)

-
saerTaSoriso sisxlis samarTlis 

dogmatikis Jurnali

ZJS
(Zeitschrift für das Juristische 
Studium)

- iuridiuli swavlebis Jurnali

ZRP 

(Zeitschrift für Rechtspolitik) - sisxlis samarTlis politikis Jurnali

ZStW
(Zeitschrift für die gesamte 
Strafrechtswissenschaft)

- sisxlis samarTlis mecnierebaTa Jurnali
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 winasityvaoba

winamdebare saxelmZRvanelo saxelwodebiT `qarTuli sisxlis sap-

roceso samarTali evropuli da saerTaSoriso samarTlis zegavlenis 

qveS~ warmoadgens qarTul-germanuli sisxlis samarTlis meore pro-

eqtis samecniero da publicistur daskvniT nawils. saxelmZRvaneloSi 

Tavmoyrilia is sisxlissamarTlebrivi sakiTxebi, romlebic ganxilul 

da Sejamebul iqna rogorc proeqtis farglebSi gamarTul sam Sexved-

raze (Tbilisi 2016, iena/berlini 2017, tiubingeni/strasburgi 2018), 

ise proeqtis farglebSi dafinansebul sadoqtoro kvlevebSi. gamom-

cemlebi moxarulni arian, rom  29 avtoris, maT Soris 24 qarTveli da 

5 germaneli avtoris monawileobiT Seqmnilma saxelmZRvanelom sab-

oloo saxe miiRo da igi xelmisawvdomi xdeba dainteresebuli samec-

niero sazogadoebisTvis.

1. qarTul-germanuli sisxlis samarTlis meore proeqti moicavda 

2016 wlidan 2019 wlamde periods. igi doqtorantebis dafinansebis 

mizniT  grZeldeba 2020 wlis zafxulamde. proeqtis arsi mdgomareob-

da iv. javaxiSvilis saxelobis Tbilisis saxelmwifo universitetsa 

(Tsu) da fridrix Sileris saxelobis ienis universitets Soris samec-

niero TanamSromlobaSi. proeqti Sedgeboda samsafexuriani, struq-

turirebuli programebisgan, romlebic vrceldeboda rogorc sabaka-

lavro-samagistro, ise sadoqtoro programebze. igi mimarTuli iyo 

samarTalmcodneobis sferoSi, samive doneze moRvawe axalgazrdebis-

ken da igi aerTianebda Tsu-sa da saqarTvelos universitetis (UG) 

studentebs, doqtorantebs, asistent- da asocirebul profesorebsa 

da profesorebs.

a) doqtoranturis saganmanaTleblo programis doneze gacemul 

iqna oTxi samwliani sadoqtoro stipendia Tsu-sa da saqarTvelos uni-

veristetis (UG) Semdeg warCinebul studentebze: qalbatoni Tamar ge-

geSiZe, qalbatono nino kucia, batoni giorgi mirianaSvili da qalba-

toni xatia TandilaSvili. amasTan, qarTvel doqtorantebze gacemul 

iqna eqvsi stipendia ienisa da berlinis (humboltis) universitetSi 

ramdenime Tviani kvlevisTvis.

b) sabakalavro da samagistro programebis doneze 2017 wlis zaf-

xulSi, qalaq baTumSi, saqarTvelos sakonstitucio sasamarTloSi  

gaimarTa sazafxulo skola evropuli da saerTaSoriso sisxlis samar-

Tlis procesis Tematikaze. masSi monawileoba miiRes saqarTvelos 

sxva dasxva universitetis iuridiuli fakultetis studentebma.

g) qarTvel (axalgazrda) mecnierTa done: saxelmZRvaneloSi Car-

Tulni iqnen Tsu-sa da saqarTvelos universitetis sisxlis samarT-
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lis mimarTulebis doqtorantebi, asistent- da   asocirebuli profe-

sorebi. saxelmZRvanelos SeqmnaSi aseve monawileobdnen saqarTvelos 

wamyvani da maRali rangis mosamarTleebi da prokurorebi. germaniis-

gan gansxvavebiT, saqarTveloSi, universitetisa da marTlmsajulebis 

sistemebi erTmaneTTan mWidrodaa dakavSirebuli. aRniSnul gansxvave-

bas safuZvlad udevs is, rom germaniis universitetebSi samarTalm-

codneobis saswavlo programiT iswavleba `Teoria~, xolo `praqtika~ 

Semdgom referandariatis dros. saqarTveloSi ki sabakalavro da sa-

magistro programebi aseT danawevrebas ar icnobs. 

2. proeqtis mTavar nawilSi saqarTvelosa da germaniis mxridan 

CarTuli iyo sisxlis samarTlis araerTi mecnieri. saqarTveloSi 

proeqtis mTavar xelmZRvanels warmoadgenda asoc. prof. doq. gior-

gi TumaniSvili (Tsu), LL.M. (berlinis Tavisufali universiteti). mas 

did daxmarebas uwevda asoc. prof. doq. baCana jiSkariani (saqarT-

velos universiteti), LL.M. (miunxeni). germaniaSi proeqtis saorga-

nizacio sakiTxebsa da  resursebis marTvaze mTlianad pasuxismgebeli 

iyo prof. doq. edvard Srami (fridrix Sileris saxelobis ienis uni-

versiteti). garda amisa, germaniis mxridan proeqtSi CarTulni iyvnen 

prof. doq. bernd hainrixi (tiubingenis universiteti) da prof. doq. 

martin hegeri (berlinis humboltis universiteti). maT organizeba 

gauwies berlinSi, tiubingensa da strasburgSi gamarTul samuSao 

Sexvedrebs, aseve samecniero xelmZRvanelobas uwevdnen axalgazr-

da mecnierebs. winamdebare saxelmZRvanelo Tavis mxriv warmoadgens 

proeqtSi  monawile universitetebis, kerZod Tbilisis, ienis, tiub-

ingenisa da berlinis humboltis universitetebis mWidro TanamSrom-

lobis Sedegs. garda amisa proeqtSi mrCevlebis saxiT CarTulni iyvnen 

prof. doq. sapatio doq. hainer alvarti (fridrix Sileris saxelobis 

ienis universiteti) da prof. doq. merab turava (Tsu), saqarTvelos 

sakonstitucio sasamarTlos mosamarTle da saqarTvelos sakonsti-

tucio sasamarTlos Tavmjdomaris moadgile. folksvagenis fondma 

ienis universitetis winamdebare samecniero winadadebis mxardasaW-

erad gamoyo 250 000 evro. igi gamoyofil iqna folksvagenis fondis 

sagranto iniciativis `evropisa da aRmosavleTs Soris _ Sua azia/

kavkasia mecnierebis fokusSi~ farglebSi.

3. gansakuTrebulad mniSvnelovnad miviCnevT, madloba gada-

vuxadoT yvelas, vinc wvlili Seitana germanul-qarTuli proeqtis 

warmatebiT ganxorcielebaSi. pirvel rigSi madlobas vuxdiT folks-

vagenis fonds, romelmac  finansuri mxardaWera gauwia proeqts. igi 

ganuwyvetliv zedamxedvelobda proeqts, gvaZlevda rCevebs da gviwev-

da daxmarebas. aRsaniSnavia, rom fondis masStaburi da  mravalwliani 
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mxardaWeris gareSe proeqti ver ganxorcieldeboda.  gansakuTrebul 

madlobas vuxdiT fondis sagranto resursebis referantebs, doq. 

volfgang levermans,  doq. astrid boTmansa da doq. maTeas niolen-

burgs.

a) ienaSi madlobas vuxdiT qalbaton petra rixters (fridrix 

Sileris saxelobis ienis universiteti), prof. Sramis mimarTulebis 

mdivans, romelmac mniSvnelovani wvlili Seitana dokumentebis, an-

ketebis, xelSekrulebebisa da ganacxadebis mowesrigebaSi. aRniSnu-

li dokumentaciis miReba, damuSaveba da Sesabamis pirebTan wardge-

na emsaxureboda proeqtis ganxorcielebas. qalbatonma rixterma am 

gamowvevas sruliad damoukideblad, samagaliTod gaarTva Tavi. aseve 

gansakuTrebul madlobas vuxdiT baton paul andreas glacs (frid-

rix Sileris saxelobis ienis universiteti), romelic ienaSi, rogorc 

proeqtis TanamSromeli, sami wlis ganmavlobaSi aqtiurad zrunavda 

proeqtze, igi uzrunvelyofda proeqtis miznebis koncefciur gan-

xorcielebas da organizebas uwevda iena/berlinisa da tiubingeni/

strasburgis samuSao Sexvedrebs. aseve madlobas vuxdiT samecniero 

TanamSromlebs, qalbaton miriam antonis da qalbaton iohana nadia 

barbara miulers, prof. Sramis mimarTulebis mTlian gunds maTi Car-

TulobisTvis, gansakurebiT ienaSi qarTveli stumrebze zrunvisTvis.

aseve gvsurs guliTadi madloba gadavuxadoT fridrix Sileris 

saxelobis ienis universitetis sagareo resursebis marTvis departa-

mentis TanamSromlebs, kerZod qalbaton kirSes, qalbaton klozes 

da qalbaton halbauers.  maTi damsaxurebiT saqarTveloSi Tanxebi 

uproblemod iricxeboda, rac buRaltruli kuTxiT arc Tu ise mar-

tivad Sesasrulebelia. garda amisa, isini warmatebiT agvarebdnen xan-

daxan wamoWril problemebs, rac damaxasiaTebelia masStaburi trans-

nacionaluri proeqtis ganxorcilebisas. isini yovelTvis gagebiT 

ekidebodnen proeqtis qarTveli partniorebisa da stipendiantebis 

saWiroebebs. 

b) TbilisSi gvsurs madloba gadavuxadoT baton kaxaber moseS-

vils (saqarTvelos universiteti), naSromebis redaqtirebaze da sa-

xelmZRvanelosTan dakavSirebul teqnikur sakiTxze muSaobisTvis. 

aseve madlobas vuxdiT baton daviT CixlaZes (berlinis humboltis uni-

versiteti), germanul enovani naSromebis qarTul enaze TargmnisTvis.

Tbilisi da iena, ivnisi, 2019

giorgi TumaniSvili

baCana jiSkariani

edvard Srami
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VORWORT

Dieses Handbuch mit dem Titel ̀ Das georgische Strafverfahrensrecht unter dem 

Einfl uss des europäischen und internationalen Rechts~ bildet den wissenschaftlichen 
und publizistischen Abschluss des zweiten deutsch-georgischen Strafrechtsprojekts. 
Durch das Handbuch werden die strafrechtswissenschaftlichen Erkenntnisse, die in 
den drei Arbeitstreffen des Projekts (in Tbilisi 2016, Jena/Berlin 2017 und Tübin-
gen/Straßburg 2018) sowie in den geförderten Promotionen gewonnen wurden, in 
einem Werk gebündelt, bewahrt und manifestiert. Die Herausgeber des Handbuchs 
sind froh und glücklich, dass dieses Werk mit seinen 29 Autorinnen und Autoren _ 
24  aus Georgien und 5 aus Deutschland _ vollendet wurde und nun der interessi-
erten wissenschaftlichen Öffentlichkeit zur Verfügung gestellt werden kann. 

1. Das zweite deutsch-georgische Strafrechtsprojekt erstreckte sich auf den 
Zeitraum von 2016 bis 2019 und wird sich hinsichtlich der Doktorandenförderung 
bis in den Sommer 2020 fortsetzen. Es handelt sich dabei im Kern um eine Wis-
senschaftskooperation zwischen der Staatlichen Iwane-Dschawachischwili-Univer-
sität (TSU) Tbilisi und der Friedrich-Schiller-Universität (FSU) Jena. Das Projekt 
bestand aus einem dreistufi g strukturierten Studien- und Graduiertenprogramm. Es 
berührte alle drei Ebenen des rechtswissenschaftlichen Nachwuchses und richtete 
sich an Studierende, Doktoranden und assoziierte bzw. assistierende Postdocs und 
Professoren der TSU sowie der University of Georgia (UG) Tbilisi. 

a) Auf der Ebene der Promotion wurden innerhalb des gesteckten Forschungs-
rahmens vier dreijährige Promotionsstipendien an exzellente Bewerberinnen und 
Bewerber aus der TSU und der UG _ an Frau Tamar Gegeshidze, Frau Nino Kutsia, 
Herrn Giorgi Mirianashvili und Frau Khatia Tandilashvili _ vergeben sowie sechs 
Stipendien für mehrmonatige Aufenthalte georgischer Promotionsstudierender an 
den Universitäten Jena und Berlin (Humboldt Universität) gewährt. 

b) Auf der Ebene des Studiums wurde im Sommer 2017 eine Sommerschule 
zum europäischen und internationalen Strafverfahrensrecht am georgischen Verfas-
sungsgerichtshof in Batumi veranstaltet, an der Jurastudierende von allen Univer-
sitäten Georgiens teilgenommen haben. 

c) Auf der Ebene der georgischen (Nachwuchs-)Rechtswissenschaftler wurden 
über dieses Handbuch Doktoranden, bereits promovierte Wissenschaftler und as-
soziierte bzw. assistierende Professoren des Strafrechts an der TSU und der UG 

einbezogen. Für das Handbuch konnten außerdem maßgebliche und hochrangige 
Entscheidungsträger aus der Richterschaft und Staatsanwaltschaft in Georgien ge-
wonnen werden. In Georgien ist die Trennung zwischen Universität und Justiz we-
sentlich geringer ausgeprägt als in Deutschland. Dies hängt auch damit zusammen, 
dass das georgische Studium mit seinen Bachelor- und Masterabschlüssen nicht die 
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Dichotomie der deutschen Juristenausbildung _ zunächst `Theorie~ im Studium, 
dann `Praxis~ im nachfolgenden Referendariat _ aufweist.

2. Auf georgischer und deutscher Seite waren eine Vielzahl von Strafrechtswis-
senschaftlern in den Kernbereich des Projekts eingebunden. Assoz. Prof. Dr. Giorgi 
Tumanishvilli (TSU), LL.M. (FU Berlin) war der verantwortliche und zentrale Leit-
er des Projekts in Georgien, maßgeblich unterstützt von Assoz. Prof. Dr. Bachana 
Jishkariani (UG), LL.M. (München). In Deutschland lagen die organisatorische 
Durchführung des Projekts und die Verwaltung der Mittel insgesamt in der Hand 
von Prof. Dr. Edward Schramm (FSU). Außerdem waren in Deutschland Prof. Dr. 
Bernd Heinrich (Universität Tübingen) und Prof. Dr. Martin Heger (Humboldt 
Universität Berlin) in vielfältiger Weise in das Projekt eingebunden, so bei der 
Veranstaltung der Arbeitstreffen in Berlin und in Tübingen/Straßburg sowie bei 
der Betreuung georgischer Nachwuchswissenschaftler. Somit ist dieses Handbuch 
zugleich das Resultat einer vernetzten Kooperation der beteiligten Universitäten von 
Tbilisi, Jena, Tübingen und der Humboldt Universität Berlin. Zudem haben Prof. 
Dr. Dr. h. c. Heiner Alwart (FSU) und Prof. Dr. Merab Turava (TSU), Vizeprä-
sident und Richter des Verfassungsgerichtshofs Georgiens, das Projekt als Berater 
begleitet. Die VolkswagenStiftung hat innerhalb der Förderinitiative `Zwischen Eu-
ropa und Orient _ Mittelasien/Kaukasus im Fokus der Wissenschaft~ dieses wis-
senschaftliche Vorhaben der Universität Jena mit rund 250.000 Euro Fördermittel 
unterstützt.

3. Es ist uns ein großes Bedürfnis, auf diesem Wege allen zu danken, die zum 

Erfolg des deutsch-georgischen Strafrechtsprojekts maßgeblich beitragen haben. An 
erster Stelle ist hier die VolkswagenStiftung zu nennen, die das Projekt maßgeblich 
fi nanziert hat, fortlaufend betreut und uns mit Rat und Tat zur Seite gestanden hat. 
Ohne diese großzügige und mehrjährige Unterstützung durch die Stiftung wäre 
dieses Projekt niemals zustande gekommen. Unser ganz besonderer Dank gilt daher 
den Förderreferentinnen und _ referenten bei der VolkswagenStiftung, Herrn Dr. 
Wolfgang Levermann, Frau Dr. Astrid Bothmann und Herrn Dr. Matthias Nöllen-
burg. 

a) In Jena schulden wir nicht minder großen Dank Frau Petra Richter (FSU), 
der Sekretärin am Lehrstuhl von Prof. Schramm, die maßgeblich an der Bewälti-
gung der großen Zahl von Unterlagen, Formularen, Verträgen und Anträgen mit-
gewirkt hat, die für die Durchführung eines solchen Projekts erstellt, bearbeitet und 
vorgelegt werden müssen. Frau Richter hat diese Herausforderung vorbildlich und 
in souveräner Weise gemeistert. Einen besonderen Dank schulden wir auch Herrn 
Paul Andreas Glatz (FSU), der als Mitarbeiter des Projekts in Jena drei Jahre lang 
tatkräftige Unterstützung geleistet hat, so etwa bei der konzeptionellen Umsetzung 
der Projektvorgaben und der Organisation der Arbeitstreffen in Jena/Berlin und 
Tübingen/Straßburg. Auch den wissenschaftlichen Mitarbeiterinnen, Frau Johanna 
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Miriam Antoni und Frau Nadja Barbara Müller, sowie dem übrigen Jenaer Lehr-
stuhlteam von Prof. Schramm sei für seine Mitwirkung an dem Projekt gedankt, 
nicht zuletzt bei der Betreuung der georgischen Gäste unseres Projekts in Jena.

Unseren herzlichen Dank möchten wir auch gegenüber den Mitarbeiterinnen 
der Drittmittelabteilung der FSU, namentlich Frau Kirsche, Frau Klose und Frau 
Halbauer zum Ausdruck bringen. Alle buchungstechnisch zum Teil nicht einfachen 
Zahlungsströme nach Georgien wurden reibungslos ermöglicht, die bei einem sol-
chen grenzüberschreitenden Großprojekt unvermeidbar zuweilen auftretenden Kom-
plikationen engagiert bewältigt und stets großes Verständnis für die Bedürfnisse und 
Nöte unserer georgischen Projektpartner und Stipendiaten gezeigt. 

b) In Tbilisi möchten wir Herrn Kakhaber Moseshvili (UG) für die Unterstüt-
zung bei der Zusammenstellung der Beiträge und für die technische Mitarbeit am 

Handbuch danken. Der Dank gilt auch Herrn David Chikhladze (HU Berlin), der 
die deutschsprachigen Beiträge ins Georgische übersetzt hat.

Tbilisi und Jena, im Juni 2019

Giorgi Tumanishvili 
Bachana Jishkariani  

Edward Schramm
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PREFACE

The handbook `Georgian Criminal Procedure Law under the Infl uence of Eu-
ropean and International Law~ is the scientifi c and publicist conclusion of the 
second German-Georgian Criminal Law Project. This book bundles, preserves and 
manifests the fi ndings of criminal law research gained in the three working meet-
ings of the project (in Tbilisi 2016, Jena/Berlin 2017 and Tübingen/Straßburg 2018) 
and the promoted Ph.D. theses. The editors are delighted by the completion of this 
handbook with its 29 authors _ 24  from Georgia and 5 from Germany.  The work 
has been completed and is now available to the interested academic audience.

 1. The second German-Georgian criminal law project covered the period from 

2016 to 2019 and will continue its doctoral funding until summer 2020. The proj-
ect represents scientifi c cooperation between the Ivane Javakhishvili Tbilisi State 
University (TSU) and the Friedrich Schiller University (FSU) Jena. The project 
consisted of a three-stage structured study and graduate program. It addressed all 
three levels of legal scholars and aimed at students, doctoral students, associated or 
assistant postdocs and professors of the TSU and the University of Georgia (UG) 
Tbilisi.

a) At the doctoral level, four three-year doctoral fellowships were awarded to 
excellent applicants from the TSU and the UG. The fellows have been Ms. Tamar 
Gegeshidze, Ms. Nino Kutsia, Mr. Giorgi Mirianashvili, and Ms. Khatia Tandilash-
vili. Furthermore, six fellowships were given to Georgian doctoral students at the 
Friedrich Schiller University Jena and the Humboldt University of Berlin for stays 
of several months.

b) At the study level, a summer school on European and international criminal 
procedural law was held at the Georgian Constitutional Court in Batumi in the sum-
mer of 2017, attended by law students from all Georgian universities.

c) At the level of Georgian (early stage) jurists, this handbook has included 
doctoral students, postdoctoral academics and associate or assistant professors of 
criminal law at the TSU and the UG. Additionally, this work was able to attract 
crucial and high-ranking decision-makers from the judiciary and the public prosecu-
tor’s offi ce in Georgia. In Georgia, the separation between university and judiciary 
is much less pronounced than in Germany. The Georgian law studies with its 
Bachelor’s and Master’s degrees do not feature the dichotomy of the German legal 
education _ fi rst ̀ theory~ in the studies, afterward ̀ practice~ in the subsequent legal 
clerkship.

2. A large number of Georgian and German criminal law scholars were in-
volved in the core area of the project. Prof. Dr. Giorgi Tumanishvilli (TSU), LL.M. 
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(FU Berlin) was the responsible and essential head of the project in Georgia, signifi -
cantly supported by Assoc. Prof. Dr. Bachana Jishkariani (UG), LL.M. (Munich). 
In Germany, Prof. Dr. Edward Schramm (FSU) was responsible for the organization 
of the project and the administration of the funds. Prof. Dr. Bernd Heinrich (Eber-
hard Karls University Tübingen) and Prof. Dr. Martin Heger (Humboldt University 
Berlin) were also involved in the project in a variety of ways, such as organizing 
the working meetings in Berlin and Tübingen/Straßburg and supervising young 
Georgian scientists. This handbook is the result of networked cooperation between 
the participating universities of Tbilisi, Jena, Tübingen, and Humboldt University 
Berlin. Moreover, Prof. Dr. Dr. h. c. Heiner Alwart (FSU) and Prof. Dr. Merab 
Turava (TSU), Vice-President and Judge of the Constitutional Court of Georgia, 
accompanied the project as consultants. The Volkswagen Foundation has supported 
this scientifi c project of the Friedrich-Schiller-University Jena within the funding 
initiative `Between Europe and Orient _ Central Asia/Caucasus in the Focus of 
Science~ with an amount of approximately 250,000 Euros.

3. We need to take this opportunity to thank all those who have contributed 
signifi cantly to the success of the German-Georgian criminal law project. First and 
foremost, we deeply appreciate the Volkswagen Foundation for providing substan-
tial funding for the project, ongoing support, and for help in words and deeds. This 
project would never have come about without the generous and multi-year support 
through the Foundation. Therefore, our special thanks, go to the funding offi cers 
at the Volkswagen Foundation, Dr. Wolfgang Levermann, Dr. Astrid Bothmann, and 
Dr. Matthias Nöllenburg.

a) In Jena, we owe a sincere tribute to Mrs. Petra Richter (FSU). As the secre-
tary at the Chair of Prof. Schramm, she played a decisive role in handling a large 
number of documents, forms, contracts, and applications that have to be prepared, 
processed and submitted for the project. Mrs. Richter has mastered this challenge 
in an exemplary and sovereign manner. We also owe special thanks to Mr. Paul 
Andreas Glatz (FSU), who worked on the project and provided active support in 
Jena for three years. He managed, for example, the conceptual implementation of 
the project, specifi cations, and the organization of the working meetings in Jena/
Berlin and Tübingen/Straßburg. We would also like to thank the scientifi c staff, 
Ms. Johanna Miriam Antoni and Ms. Nadja Barbara Müller, as well as the rest of 
Prof. Schramm’s team at his Chair, for their cooperation in the project, especially 
for their support of the Georgian guests of our project in Jena.

 We would also like to express our sincere thanks to the staff of the FSU 

Department for third-party funding, in particular, Mrs. Kirsche, Mrs. Klose, and 
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Mrs. Halbauer. The payment transactions to Georgia, some not easy in terms of 
bookkeeping, were enabled without a hitch. They solved any complications that 
sometimes inevitably arise in such a large-scale cross-border project in a most 
committed manner. Furthermore, the Department always showed an exceptional 
understanding of the needs and requirements of our Georgian project partners and 
scholarship holders.

 b) In Tbilisi, we would like to thank Mr. Kakhaber Moseshvili (UG) for his 
support in compiling the contributions and for his technical assistance with the 
handbook. We would also like to thank Mr. David Chikhladze (HU Berlin), who 
translated the German contributions into Georgian.
 

Tbilisi and Jena, June 2019
 

Giorgi Tumanishvili    
 Bachana Jishkariani  

  Edward Schramm
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I. Sesavali

Tanamedrove sisxlis samarTlis mecnierebasa da samarTalSemoq-

medebaSi materialuri da procesualuri sisxlis samarTlis normebis 

mniSvneloba udidesia. efeqturi da qmediTi samarTlebrivi sistema 

gulisxmobs ara mxolod materialur-samarTlebrivi, aramed procesu-

alur-samarTlebrivi normebis erTobliobasa da maT gamoyenebas ara 

erTmaneTisgan damoukideblad, aramed erT mTlianobaSi. Tuki materi-

aluri samarTali warmoadgens samarTlis umniSvnelovanes wyaros da 

safuZvels samarTlebrivi sistemis funqcionirebisTvis, procesua-

luri samarTali swored am safuZvlis moqmedebas gulisxmobs droSi, 

sivrceSi da subieqtTa mimarT; Sesabamisad, procesualuri samarTali 

warmoadgens materialuri samarTlis moqmedebis meqanizms da siste-

mas, romelic uzrunvelyofs materialur-samarTlebrivi normebis 

amoqmedebas da saxelmwifos Tu moqalaqeebis mxridan maTi gamoyenebis 

garantias. materialuri da procesualuri samarTlebrivi normebis 

aRniSnuli erTianoba damaxasiaTebelia samarTlis yvela dargisTvis, 

maT Soris, sisxlis samarTlisTvisac. sisxlis samarTali, rogorc 

yvelaze basri instrumenti saxelmwifos xelSi, gacilebiT mkacr 

moTxovnebs uyenebs sisxlissamarTlebriv procesualur normebs, raTa 

maqsimaluri sizustiT iqnas Sesrulebuli sisxlis samarTlis kanonis 

sagarantio funqcia1 da am gziT srulyofilad iqnas miRweuli sisxlis 

samarTlis procesis miznebi.

naSromis pirveli Tavi eZRvneba swored sisxlis samarTlis proce-

sis raobis garkvevas, misi miznebis, funqciebisa da amocanebis gaana-

lizebas da misi mniSvnelobis warmoCenas samarTlebrivi saxelmwifos 

mSeneblobis saqmeSi. saqarTvelos konstituciis preambulaSi naTq-

vamia, rom socialuri da samarTlebrivi saxelmwifos mSenebloba, 

adamianis sayovelTaod aRiarebuli uflebebisa da Tavisuflebebis 

uzrunvelyofa _ saqarTvelos moqalaqeTa uryevi nebaa. yovelive ze-

moaRniSnulis miRweva da realizacia ki swored samarTlis principebi-

sa da normebis ganuxreli dacviTaa SesaZlebeli2. sisxlis samarTlis 

represiuli bunebidan gamomdinare ki, cxadze cxadia, rom sisxlis-

samarTlebriv urTierTobaSi normis arasworad gamoyenebam Tu misma 

arasworma interpretaciam SesaZloa mZime Sedegebamde migviyvanos. 

swored aRniSnulis Tavidan acilebis mizniT, aucilebelia saxelmwi-

fos mxridan sworad iqnas gagebuli, Tu ras gulisxmobs sisxlis samar-

1 sisxlis samarTlis kanonis sagarantio funqciaze dawvrilebiT ixileT turava, 

2013, 24-38.

2 saqarTvelos konstitucia, preambula (1995).
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Tlis procesi, rogor vawarmooT efeqturi gamoZieba Tu sisxlis-

samarTlebrivi devna, ra mizans unda emsaxurebodes damnaSave piris 

dasja da rogor ganvmartoT TiToeuli norma ise, rom arc saxelmwi-

fos funqcia SeizRudos danaSaulis gaxsnisa Tu damnaSave piris das-

jis kuTxiT da arc adamianis uflebebisa da Tavisuflebebis darRve-

vas hqondes adgili. sisxlis samarTlis procesi unda iqnas imgvarad 

warmoebuli, rom ar tovebdes eWvis safuZvels gonieri damkvirveblis 

TvalSi da emsaxurebodes mxolod da mxolod samarTlebrivi saxelm-

wifos Camoyalibebis mizans. 

II. sisxlis samarTlis procesis cneba

rogorc cnobilia, arsebobs materialuri da procesualuri sisx-

lis samarTali. orive maTgani warmoadgens erT mTlianobas da SeuZ-

lebelia visaubroT maT rolsa da daniSnulebaze saxelmwifosa Tu 

adamianebTan mimarTebaSi, Tuki TiToeul maTgans ganvixilavT gan-

yenebulad da erTmaneTisgan gancalkevebulad. materialuri sisxlis 

samarTali adgens sisxlissamarTlebrivi pasuxismgeblobis safuZvels, 

gansazRvravs, Tu romeli qmedebaa danaSaulebrivi da awesebs Sesa-

bamis sasjels an sxva saxis sisxlissamarTlebriv RonisZiebas (saqarT-

velos sisxlis samarTlis kodeqsi, muxli I, nawili I), maSin, rodesac 

sisxlis samarTlis procesi adgens danaSaulis gamoZiebis, sisxlis-

samarTlebrivi devnisa da marTlmsajulebis ganxorcielebis wesebs 

(sisxlis samarTlis saproceso kodeqsi, muxli I). yovelive zemoaRniS-

nulidan naTelia, rom materialuri sisxlis samarTali aris normebis 

erToblioba, romelic calsaxad acxadebs, Tu romeli danaSaulebrivi 

qmedebaa dasjadi da ra saxis sasjeli SeiZleba daekisros aRniSnuli 

qmedebis Camden pirs, procesualuri sisxlis samarTali ki gansaz-

Rvravs, rogor awarmoos saxelmwifom gamoZieba konkretuli danaSau-

lis gaxsnis mizniT, rogor gamoavlinos danaSaulis Camdeni subieq-

ti, rogor ga naxorcielos mis mimarT sisxlissamarTlebrivi devna, 

raTa igi wardges sasamarTlos winaSe da am ukanasknelis mier kanon-

ieri, dasabuTebuli da samarTliani ganaCenis gamotanis gziT moxdes 

aRniSnuli subieqtis msjavrdeba Tu gamarTleba da marTlmsajulebis 

ganxorcieleba. materialuri da procesualuri sisxlis samarTlis 

normebis Sedareba da maTi gaanalizeba cxadyofs, rom sisxlis samar-

Tlis procesi warmoadgens materialuri sisxlis samarTlis normebis 

funqcionirebis saSualebas, swored procesualuri sisxlis samar-

Tlis normebiT xdeba sisxlis samarTlis kodeqsis Sesabamis muxl-
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Si mocemuli danaSaulis Semadgenlobisa Tu sisxlissamarTlebrivi 

umarTlobis dadastureba. SesaZlebelia piris mier Cadenili qmede-

ba zustad da srulad Seesabamebodes sisxlis samarTlis ko deqsSi 

mocemuli romelime danaSaulis Semadgenlobas, davuSvaT, janmrT-

elobis ganzrax mZime dazianebas (ssk-is 117-e muxli), magram swored 

gamoZiebisa Tu sasamarTlo ganxilvis stadiaze gairkves, rom piri 

aRniSnuli qmedebis Cadenisas Seuracxad mdgomareobaSi imyofeboda, 

rac gamoricxavs mis mimarT ganaCenis gamotanas da samarTalwarmoeba 

am SemTxvevaSi unda Sewydes misi braluunarobis gamo. aRniSnul Sem-

TxvevaSi saqme gvaqvs piris mier sisxlissamarTlebrivi umarTlobis da 

ara danaSaulis Semadgenlobis ganxorcielebasTan, vinaidan danaSau-

lis Semadgenloba saxezea mxolod maSin, rodesac ganxorcielebulia 

sisxlis samarTlis kodeqsiT gaTvaliswinebuli marTlsawinaaRmdego 

da braleuli qmedeba (sisxlis samarTlis kodeqsi, muxli me-7, naw. 

I). mocemuli magaliTi cxadyofs, Tu raoden didia sisxlis samarT-

lis procesis roli adamianis uflebebisa da Tavisuflebebis dacvisa 

da saxelmwifos mxridan marTlmsajulebis ganxorcielebis procesSi. 

marTalia, erTi SexedviT, SesaZloa janmrTelobis ganzrax mZime da-

zianebasTan gvqondes saqme, magram, Tu procesualurad gamoZieba sax-

elmwifom ar awarmoa yovelmxriv, srulad da obieqturad, ar Caatara 

Sesabamisi sasamarTlo-fsiqiatriuli eqspertiza piris Seracxadobis 

sakiTxis dasadgenad maSin, rodesac arsebobda aRniSnulis Catarebis 

safuZveli (mowmeebi miuTiTebdnen, rom pirs warsulSi aReniSneboda 

an aReniSneba fsiqikur janmrTelobasTan dakavSirebuli problemebi, 

gamoZiebis procesSi mopovebul iqna piris samedicino dokumentacia, 

sadac, miTiTebuli informacia savsebiT sakmarisi iyo piris Seracxado-

bis sakiTxSi dasabuTebuli eWvis Sesatanad), bunebrivia, aRniSnuli 

gamoiwvevs adamianis uflebebis uxeS darRvevas da mis gamwesebas sam-

kurnalo dawesebulebis nacvlad sasjelaRsrulebis dawesebulebaSi, 

riTic veranairad ver iqneba miRweuli sasjelis miznebi damnaSavis 

dasjis, axali danaSaulis Tavidan acilebisa Tu samarTlianobis aRd-

genis saxiT (sisxlis samarTlis kodeqsi, muxli 39-e, naw. I).

sisxlis samarTlis procesi gansazRvravs ra mis ZiriTad fun-

qciebs danaSaulis gamoZiebis, sisxlissamarTlebrivi devnisa Tu mar-

Tlmsajulebis ganxorcielebis saxiT, imavdroulad, gansazRvravs 

TiToeuli am funqciis matarebeli organos uflebamosilebis farg-

lebs, maT iurisdiqcias da maTi saqmianobis principebs. kerZod, sisx-

lis samarTlis procesi adgens gamoZiebis savaldebuloobisa (sisxlis 

samarTlis saprocesi kodeqsi, muxli me-100, naw. I) da sisxlissamarT-

lebrivi devnis diskreciulobis principebs (sisxlis samarTlis sap-



34

rocesi kodeqsi, muxli 32-e), sagamoZiebo da saproceso moqmedebis 

Catarebis wesebs, procesis TiToeuli monawilis ufleba-movaleobebs, 

sasamarTlo ganxilvis stadiebsa da sasamarTlos mier gamotanili ga-

naCenis gasaCivrebis Tu axlad gamovlenili garemoebebis gamo gadasin-

jvis wesebs. 

yovelive zemoaRniSnulidan gamomdinare ki, cxadia, rom sisxlis 

samarTlis procesis gareSe materialuri sisxlis samarTali iqnebo-

da absoluturad umoqmedo da arafrismomcemi normebis erToblio-

ba, romelTa gamoyenebac iqneboda SeuZlebeli. materialuri sisxlis 

samarTlis kodeqsiT gaTvaliswinebulma normebma realuri ganxor-

cieleba rom hpovon, mxolod formalurad qaRaldze ar iarsebon da 

Tavisi funqcia Seasrulon adamianTa mSvidobiani Tanacxovrebis uz-

runvelsayofad, saWiroa samarTlebrivad mowesrigebuli procesi.3 ab-

soluturad marTebulad miuTiTebs giorgi TumaniSvili, rodesac igi 

axdens sisxlis samarTlis procesisa da samarTlis sxva materialuri 

dargebis Sedarebas da ambobs, rom samarTlis sxva dargebSi material-

uri samarTlis normebi moqmedebs da funqcionirebs yovelgvari pro-

cesis gareSe4 da aRniSnulis magaliTad mohyavs saxelSekrulebo da 

administraciul-samarTlebrivi urTierTobebi, sadac, Tavisuflad 

SesaZlebelia mxareebi morigdnen da saerTod ar mimarTon saxelm-

wifo organoebs, maSin, rodesac sisxlissamarTlebriv urTierTobaSi, 

piri Tundac sakuTari nebiT gamocxaddes samarTaldamcav organoe-

bSi bralis aRiarebiT, aucilebelia mis mimarT sisxlissamarTlebrivi 

procesualuri normebis gamoyeneba ganaCenis gamotanisa Tu sisxlis-

samarTlebrivi devnis Sewyvetis saxiT.5

sityva `procesi~ laTinuri warmoSobisaa (`processus~) da qarTu-

lad niSnavs `winsvlas.6~ sityvis ganmartebidan gamomdinare, savsebiT 

samarTlianad aRniSnavs profesori revaz gogSeliZe, rom sisxlis 

samarTlis procesi niSnavs sisxlis samarTlis saqmis moZraobas da 

saxelmwifo organoebis winsvlas gamoZiebisa Tu marTlmsajulebis 

ganxorcielebis procesSi. amasTan, igi aRniSnavs rom sisxlis samarT-

lis procesis mwarmoebeli organoebis da ̀ Tanamdebobis pirebis saqmi-

anoba qaosurad ki ar mimdinareobs, aramed erTian sistemas warmoad-

gens, moqceulia sisxlis samarTlis saproceso kanonis CarCoebSi da 

qmnis imis garants, rom sisxlis samarTlis saqmis moZraobis dros 

3 laliaSvili, 2015, 33.

4 TumaniSvili, 2014, 37.

5 iqve.

6 laTinuri enis ganmartebiTi onlain leqsikoni (dawvr. ix. http://latin-dictionary.net/
defi nition/31700/processus-processus _ nanaxia: 22.04.2019).
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daculi iqneba kanonis uzenaesoba da procesis monawileTa uflebebi.7

sisxlis samarTlis procesi ar SeiZleba warmovidginoT mxolod 

materialuri sisxlis samarTlis normebis amoqmedebis saSualebad 

konkretuli danaSaulis Semadgenlobis arseboba/ararsebobis dadge-

nis kuTxiT, radgan SesaZloa gvqondes SemTxvevebi, rodesac gamoZieba 

an sisxlissamarTlebrivi devna Sewydes kanoniT gaTvaliswinebuli 

safuZvlebis arsebobisas. Sesabamisad, sisxlis samarTlis procesi ar 

aris mxolod danaSaulis gamovlenisa Tu damnaSavis dasjis procesi, 

aramed warmoadgens saxelmwifo organoebis gacilebiT farTo ufle-

bamosilebis sferos sisxlis samarTlis politikis gaTvaliswinebiT 

(mag. amnistiis gamocxadebiT) an konkretul saqmeSi gamovlenili 

sxva dasxva safuZvlis arsebobisas, saxelmwifom SeiZleba aRar gana-

xorcielos misTvis miniWebuli monopolia konkretuli piris dasjis 

kuTxiT, Tumca es imas ar niSnavs, rom yvela CamoTvlili SemTxvevis 

regulireba ganxorcieldes sisxlis samarTlis saproceso normebis 

gverdis avliT da maTi ganuxreli dacvis gareSe. rogorc danaSau-

lis gamoZiebis, sisxlissamarTlebrivi devnisa Tu sasamarTlos mier 

Sesabamisi ganaCenis gamotanisas, aseve gamoZiebisa Tu sisxlissamarT-

lebrivi devnis Sewyvetisas maqsimalurad unda iyos daculi sisxlis 

samarTlis saproceso normebi da aRniSnulis Sedegad ki adamianis say-

ovelTaod aRiarebuli uflebebi da Tavisuflebebi.

yovelive zemoaRniSnulidan gamomdinare, SegviZlia Camovayali-

boT, rom sisxlis samarTlis procesi warmoadgens saxelmwifos mier 

miRebuli, droSi cvlad da ganviTarebadi normebis erTobliobas, 

romlis mizania saxelmwifosTvis dakisrebuli umniSvnelovanesi fun-

qciis Sesruleba _ sisxlis samarTlis procesSi adamianis sayovel-

Taod aRiarebuli uflebebisa da Tavisuflebebis dacva, danaSaulis 

gamoZieba, kanonieri, samarTliani da dasabuTebuli marTlmsajulebis 

ganxorcieleba da sasjelis miznebis miRweva. 

III. sisxlis samarTlis procesis miznebi da amocanebi

1. sisxlis samarTlis procesis amocanebi

saqarTvelos 1998 wlis 20 Tebervlis sisxlis samarTlis sapro-

ceso kodeqsiT sisxlis samarTlis procesis amocanebi gansazRvruli 

iyo sakanonmdeblo doneze. dasaxelebuli kodeqsis pirveli muxlis 

Tanaxmad, sisxlis samarTlis procesis amocanebi iyo: daadginos dana-

7 gogSeliZe, wignSi: sisxlis samarTlis procesi (zogadi nawilis calkeuli insti-

tutebi), 2009, 8-9.
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Saulis an sxva marTlsawinaaRmdego qmedebis Cadenis faqtobrivi gare-

moebani da misi Camdeni piri, uzrunvelyos kanonis sworad gamoyeneba, 

ar dauSvas udanaSaulo piris msjavrdeba, gamoasworos sagamoZiebo da 

sasamarTlo Secdomebi, daicvas moqalaqis, eWvmitanilis, braldebu-

lis, dazaralebulis, agreTve sisxlis samarTlis procesis yvela sxva 

monawilis uflebebi da Tavisuflebebi, daamkvidros sazogadoebaSi 

kanonis, humanizmisa da samarTlianobis ideebis pativiscema (saqarT-

velos 2005 wlis 25 martis kanoni №1204-ssm I, 2005., №14, mux. 94). 

dRes moqmedi sisxlis samarTlis saproceso kodeqsiT sisxlis 

samarTlis procesis amocanebi sakanonmdeblo doneze ar aris gansaz-

Rvruli, Tumca sisxlis samarTlis saproceso kodeqsi adgens danaSau-

lis gamoZiebis, sisxlissamarTlebrivi devnisa da marTlmsajulebis 

ganxorcielebis wesebs. aRniSnulidan gamomdinare, sisxlis samarTlis 

procesis umniSvnelovanesi amocanaa gamoZiebis, sisxlissamarTlebri-

vi devnisa Tu marTlmsajulebis ganxorcielebisas adamianis sayovel-

Taod aRiarebuli uflebebisa da Tavisuflebebis dacva da samarT-

lebrivi mSvi dobis aRdgena.

sazogadoebis ganviTarebis kvaldakval sisxlis samarTlis pro-

cesualuri normebic icvleba da viTardeba. Tuki sazogadoebis gan-

viTarebis adreul etapze, principiT _ `Tvali Tvalis wil, kbili 

kbilis wil,~ daSvebuli iyo TviTiusticia da damnaSave piris dasasje-

lad ar arsebobda Sesabamisi organoebi, romlebic ganaxorcielebdnen 

marTlmsajulebas humanizmis, kanonierebisa da demokratiulobis 

principebis Sesabamisad, dReisTvis aRniSnuli dauSvebelia. moqme-

di saerTaSoriso Tu erovnuli samarTlebrivi sistemebi dRiTidRe 

cdiloben daamkvidron maRali samarTlebrivi standartebi sisxlis-

samarTlebrivi devnisa da marTlmsajulebis ganxorcielebisTvis. 

TviTiusticia akrZaluli da dauSvebelia. damnaSave piris dasja da 

danaSaulis gaxsna mxolod saxelmwifos eqskluziuri uflebaa8. aRniS-

nuli ar unda iqnas gagebuli ise, rom saxelmwifo xelisuflebis or-

ganoebma imoqmedon TviTneburad, gascdnen samarTlebrivi standar-

tis CarCoebs da gonivruli damkvirveblis TvalSi isini warmoCndnen 

adamianis uflebebis damrRvevebad da ara damcvelebad. saxelmwifom 

yvela kanonieri zoma unda miiRos imisTvis, rom ar moxdes udanaSau-

lo piris msjavrdeba, ar darCes dausjeli damnaSave, danaSaulebrivi 

qmedebis Camdeni piri ki uzrunvelyofili iyos Sesabamisi dacviT9 da 

samarTliani sasamarTlo ganxilvis uflebiT. procesis mwarmoebeli 

8 Roxin/Schünemann, 2012, 2.
9 TumaniSvili, komentarebSi: saqarTvelos sisxlis samarTlis saproceso kodeqsis 

komentari, 2015, mux. 1, abz.1.
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TiToeuli organos uflebamosileba gansazRvrulia sisxlis samarT-

lis saproceso normebiT da swored aRniSnuli normebis farglebSi 

unda ganxorcieldes danaSaulis gamoZieba, sisxlissamarTlebrivi 

devnis warmoeba da marTlmsajulebis ganxorcieleba. dauSvebelia 

procesis mwarmoebeli organo Tu Tanamdebobis piri gascdes kanoniT 

misTvis miniWebuli uflebamosilebis farglebs da am gziT Caataros 

sagamoZiebo Tu saproceso moqmedebebi an, ganaxorcielos marTlmsa-

juleba.

yovelive zemoaRniSnulidan gamomdinare, sisxlis samarTlis pro-

cesis umTavres amocanas warmoadgens kanoniT mkacrad gansazRvruli 

uflebamosilebis farglebSi, danaSaulis gamoZiebisas, sisxlissamarT-

lebrivi devnisa da marTlmsajulebis ganxorcielebisas adamianis say-

ovelTaod aRiarebuli uflebebisa da Tavisuflebebis dacva, efeq-

turi gamoZiebisa da samarTliani marTlmsajulebis ganxorcieleba, 

danaSaulis Tavidan acileba da samarTlebrivi saxelmwifos princi-

pebis damkvidreba demokratiul sazogadoebaSi. 

2. sisxlis samarTlis procesis miznebi

profesori giorgi TumaniSvili sisxlis samarTlis procesis miz-

nebad asaxelebs danaSaulis dasjis saxelmwifos uflebamosilebis 

realizacias, samarTlebrivi saxelmwifosTvis damaxasiaTebeli pro-

cesis uzrunvelyofasa da samarTlebrivi wesrigis aRdgenas,10 xolo 

profesori Tamar laliaSvili _ gamoZiebis, sisxlissamarTlebri-

vi devnisa da marTlmsajulebis wesebis dadgenas da materialurad 

swori, saproceso samarTlis normebis (procesis formis) Sesabamisad, 

warmoebuli sisxlis samarTlis procesis Sedegad miRebuli, samarT-

lebrivi mSvidobis aRmdgeni gadawyvetilebis miRebas braldebulis 

damnaSaveobis Tu udanaSaulobis Taobaze.11 Tamar laliaSvili pro-

cesis miznad calke gamoyofs aseve konfliqtis aRmofxvras procesis 

miznebs Soris.12

saqarTvelos sisxlis samarTlis saproceso kodeqsis Tanaxmad, 

aRniSnuli kodeqsis mizania danaSaulis gamoZieba, sisxlissamarT-

lebrivi devnis warmoeba da marTlmsajulebis ganxorcieleba (sisxlis 

samarTlis saproceso kodeqsi, muxli 1). ganvixiloT sisxlis samarT-

lis procesis miznebi TiToeuli maTganis warmoebisas:

10 TumaniSvili, 2014, 39-41. 

11 laliaSvili, 2015, 35-42. 

12 laliaSvili, 2015, 42. 
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a) sisxlis samarTlis procesis miznebi danaSaulis gamoZiebisas

sisxlis samarTlis saproceso kodeqsis Tanaxmad, danaSaulis Se-

saxeb informaciis miRebis SemTxvevaSi gamomZiebeli, prokurori val-

debulni arian daiwyon gamoZieba (sisxlis samarTlis saproceso kod-

eqsi, muxli 100, nawili 1). sisxlis samarTlis procesis upirvelesi 

amocana da mizani imaSi mdgomareobs, rom danaSaulis Cadenis Semdeg aR-

dgenil iqnas samarTlebrivi mSvidoba.13 danaSaulis gamoZieba mxolod 

saxelmwifos eqskluziuri uflebaa. samarTlebrivi mSvidobis aRdgena 

da materialuri sisxlis samarTlis saboloo realizacia miRwevadia 

mxolod sasamarTlos dasabuTebuli, kanonieri da samarTliani gana-

Cenis gamotanisa da misi aRsrulebis Semdeg, Tumca imisTvis, rom sa-

samarTlom SeZlos aRniSnuli amocanis Sesruleba, aucilebelia sisx-

lis samarTlis procesis sawyisi stadia _ gamoZieba Catarebuli iyos 

yovelmxriv, srulad da obieqturad. swored gamoZiebis Sedegad unda 

iqnas mopovebuli kanonieri, utyuari da sisxlis samarTlis saqmisT-

vis relevanturi mtkicebulebebi, winaaRmdeg SemTxvevaSi SeuZlebe-

lia dadgindes simarTle da sisxlis samarTlis procesma SesZlos misi 

daniSnulebis Sesruleba. am kuTxiT, aramarTebuli iqneba yuradRebis 

gamaxvileba mxolod da mxolod sagamoZiebo organoebis keTilsindis-

ierebaze da mTeli pasuxismgeblobis tvirTis gadatana maTze, vinaid-

an nebismieri danaSaulis gamoZiebisTvis didi mniSvneloba aqvs moqa-

laqeebisa da samarTaldamcavi organoebis TanamSromlobas danaSaulis 

Sesaxeb informaciis miwodebis saxiT. Tuki TiToeuli moqalaqis mier 

ver iqneba gacnobierebuli, Tu raoden mniSvnelovania policiasTan 

an sxva samarTaldamcav organosTan TanamSromloba mi sive momavali 

usafrTxoebis mizniT, SesaZloa saqmisTvis mniSvnelovani mtkicebule-

bebis mopoveba ver moxdes droulad da srulyofilad, rac, saboloo 

jamSi, migviyvans gamoZiebis Sewyvetamde an sisxlissamarTlebrivi dev-

nis xandazmulobis vadis gasvlamde.

danaSaulis gamoZiebisas, aucilebelia ra Sesabamisi mtkicebule-

bebis mopoveba da maTi saproceso damagreba rogorc sisxlis samar-

Tlis saproceso kodeqsis normebis, aseve qveynis sxva Sida kanon-

mdeblobiTa14 Tu saerTaSoriso standartebis dacviT, gamoZiebis 

13 Kühne, 2015, 1.
14 saqarTvelos sakonstitucio sasamarTlos 2015 wlis 31 ivlisis gadawyvetile-

biT, Zaladakargulad iqna cnobili saqarTvelos sisxlis samarTlis saproceso 

kodeqsis 72-e muxlis pirveli nawilis is Sinaarsi, sadac miTiTebuli iyo, rom 

mxolod sisxlis samarTlis saproceso kodeqsis arsebiTi darRveviT mopovebuli 

mtkicebuleba da amgvari mtkicebulebis safuZvelze kanonierad mopovebuli sxva 

mtkicebuleba, Tu is auaresebs braldebulis samarTlebriv mdgomareobas, dauSve-



39

organoebi dgebian gamowvevis winaSe _ yovelive zemoaRniSnuli ga-

naxorcielon adamianis sayovelTaod aRiarebuli uflebebisa da Ta-

visuflebebis sruli dacviT, vinaidan simarTlis dadgena ar SeiZleba 

miRweul iqnas yvelafris fasad.15 metic, Tavad sisxlis samarTlis sap-

roceso kodeqsi adgens, rom kodeqsiT gaTvaliswinebul SemTxvevebSi 

piris kanonier interess prioriteti aqvs danaSaulis gaxsnisa da dam-

naSavis dasjis sajaro interesTan SedarebiT (sisxlis samarTlis sap-

roceso kodeqsi, muxli 12, nawili  4); Sesabamisad, Tuki gamoZieba war-

moebuli iqneba arasrulyofilad da amasTan, adgili eqneba saproceso 

normebis arsebiT darRvevas, bunebrivia, ver miviRebT materialuri 

sisxlis samarTlis realizacias da sazogadoebac ver miiRebs misTvis 

mosalodnel Sedegs _ samarTlianobis aRdgenas.

yovelive zemoaRniSnulidan gamomdinare, gamoZiebis etapze sisx-

lis samarTlis procesis umTavresi mizania gamoZiebis yovelmxriv, 

srulad da obieqturad warmarTva da am gziT iseTi mtkicebulebebis 

mopoveba, romelic dasabuTebuli varaudis standartiT sakmarisi 

iqneba piris mimarT braldebis Sesaxeb dadgenilebis gamotanisa da 

misi braldebulis statusiT pirveli wardgenisTvis sasamarTloSi. 

b) sisxlis samarTlis procesis miznebi sisxlissamarTlebrivi 

devnis ganxorcielebisas

sisxlissamarTlebrivi devna iwyeba piris dakavebisTanave an bral-

debulad cnobisTanave (Tu is ar daukavebiaT) (sisxlis samarTlis sap-

roceso kodeqsi, muxli 167, nawili 1). sisxlissamarTlebrivi devna 

prokuroris diskreciuli uflebamosilebaa, rac gulisxmobs imas, 

rom mxolod mas aqvs ufleba, sajaro interesidan gamomdinare, miiRos 

gadawyvetileba sisxlissamarTlebrivi devnis dawyebis Taobaze. sisx-

lis samarTlis procesis aRniSnuli stadiisTvis sakmarisi standartia 

dasabuTebuli varaudi, rac gulisxmobs faqtebis an informaciis er-

Tobliobas, romelic mocemuli sisxlis samarTlis saqmis garemoebaTa 

erTobliobiT daakmayofilebda obieqtur pirs, raTa daeskvna piris 

mier danaSaulis SesaZlo Cadena (sisxlis samarTlis saproceso ko-

belia da iuridiuli Zala ar gaaCnia. dasaxelebul gadawyvetilebaSi saqarTvelos 

sakonstitucio sasamarTlom ganmarta, rom sisxlis samarTlis procesSi mtkice-

bulebebis mopoveba xdeba ara mxolod sisxlis samarTlis saproceso kodeqsis, 

aramed sxva sakanonmdeblo aqtebis normebis mixedviTac; Sesabamisad, dauSvebeli 

unda iyos ara mxolod saproceso kodeqsis normebis arsebiTi darRveviT, aramed 

zogadad, arsebiTi darRveviT mopovebuli mtkicebulebebi (aRniSnulis Sesaxeb 

dawvrilebiT ix. saqarTvelos sakonstitucio sasamarTlos 2015 wlis 31 ivlisis 

gadawyvetileba №2/2/579-vebgverdi, 18.08.2015).

15 BGHSt 18, 358 (365).
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deqsi, muxli 3, nawili 11). informacia sakmarisi unda iyos obieqturi 

damkvirveblis darwmunebisTvis, rom Sesabamis pirs SeeZlo danaSau-

lis Cadena.16

sisxlissamarTlebrivi devnis ganxorcielebisas gansakuTrebu-

li mniSvneloba eniWeba braldebulis uflebebis dacvas, vinaidan am 

etapze xdeba misi dakaveba an Tu ar daukavebiaT, braldebis Sesaxeb 

dadgenilebis miReba. dakavebisas sisxlis samarTlis procesis um-

Tavresi mizania dakaveba ganxorcieldes saproceso normebis dacviT 

da adgili ar hqondes arasaTanado Zalis gamoyenebas an braldebulis 

konstituciuri uflebebisa da Tavisuflebebis darRvevas. vinaidan 

dakavebuli xvdeba izolaciaSi, aucilebelia damkavebeli piris mier 

mas, misTvis gasageb enaze zustad da srulad ganemartos braldebu-

lis uflebebi da mieces saSualeba, miiRos kanoniT gaTvaliswinebuli 

zomebi sakuTari Tavis dasacavad. dakavebis oqmi warmoadgens mtkice-

bulebas, romelsac mosamarTle afasebs da romelic sxva mtkicebule-

bebTan erTad qmnis mtkicebulebaTa erTobliobas, romelic gonivrul 

eWvs miRma standartiT sakmarisi unda iyos gamamtyunebeli ganaCenis 

gamosatanad. Tuki saqmis garemoebaTa Seswavlis Sedegad dadastur-

deba, rom ar arsebobda piris Tavisuflebis SezRudvis formaluri 

da faqtobrivi safuZvlebi, an Tu dakaveba ganxorcielda saproceso 

normebis arsebiTi darRveviT, dakavebuli piri dauyovnebliv unda 

gaTavisufldes. zemoaRniSnulidan gamomdinare, arsebobs garkveuli 

riskebi imisa, rom piri miimalos, ganagrZos danaSaulebrivi saqmianoba 

da a.S; Sesabamisad, dakavebis win aucilebelia sagamoZiebo organoebi 

didi pasuxismgeblobiT miudgnen TiToeul detals, rac ukavSirdeba 

pirisTvis Tavisuflebis SezRudvas. Tuki braldebuli sasamarTlo-

Si acxadebs, rom dakavebisas igi gaxda policielebis mxridan arasa-

Tanado mopyrobis msxverpli, misTvis ar gadauciaT dakavebis oqmis 

asli, ar ganumartavT braldebulis uflebebi, ar dainteresebulan 

mis sxeulze arsebuli dazianebebiT an/da ar ausaxavT isini dakavebis 

oqmSi, ar miuciaT braldebulisTvis advokatTan Sexvedrisa da gasau-

brebis SesaZlebloba da a.S. _ aseT SemTxvevebSi adgili aqvs saproce-

so normebis arsebiT darRvevas da SeuZlebelia visaubroT dakavebis 

kanonierebaze. am yvelafers ki mivyavarT sisxlis samarTlis procesis 

amocanebisa da miznebis Seusruleblobisken, rac samarTlebrivi sa          xe-

l     m      wifos pirobebSi miuRebelia da warmoadgens sazogadoebis samar-

16 Murray v. UK, ECtHR, (GC), 28.10.1994, §60 (nanaxia: 23.04.2019); K.F. v. Germany, ECtHR, 
27.11.1997, §5 (nanaxia: 23.04.2019); Wloch v. Poland, 19.10.2000, §108 (nanaxia: 23.04.2019); 
Labita v. Italy, eCtHR, (GC), 06.04.2000, §155 (nanaxia: 23.04.2019); Gusinskiy v. Russia, EC-
tHR, 19.05.2004, §53 (nanaxia: 23.04.2019).
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Tliani ukmayofilebis mizezs. 

braldebulis uflebebisa da Tavisuflebebis darRvevis riski 

gacilebiT dabalia maSin, rodesac igi ar aris dakavebuli, rCeba Tavi-

suflebaSi da misTvis bralis wardgena gamoixateba braldebis Sesaxeb 

dadgenilebis gacnobiT. am SemTxvevaSi TavisuflebaSi myof bral-

debuls gacilebiT meti SesaZlebloba aqvs miiRos zomebi Tavis da-

sacavad, kerZod, Tavisuflad Sexvdes uflebadamacvelebs, advokats, 

miiRos Sesabamisi konsultacia samarTlebriv sakiTxebze, moipovos 

mtkicebulebebi Tavad da a.S; Sesabamisad, sisxlis samarTlis proce-

si naklebad dgas adamianis uflebebisa da Tavisuflebebis darRvevis 

safrTxis winaSe, Tumca, es yvelaferi ar gulisxmobs imas, rom da-

kavebisas adgili aqvs adamianis uflebebisa da saproceso normebis 

arsebiTi darRvevebis masobriv SemTxvevebs. saubaria mxolod imaze, 

rom dakaveba da pirisTvis aRkveTis RonisZiebis saxiT patimrobis Se-

fardeba unda iyos dasabuTebuli da pasuxobdes yvela im standarts, 

rac dadgenilia erovnuli Tu saerTaSoriso regulaciebiT piris Ta-

visuflebis SezRudvisas.

zemoaRniSnulidan gamomdinare, sisxlissamarTlebrivi devnis gan-

xorcielebisas, sisxlis samarTlis procesis mizania piris bralde-

bulad cnoba moxdes mtkicebulebaTa erTobliobis safuZvelze, ro-

melic qmnis dasabuTebul varauds obieqturi damkvirveblisTvis, rom 

piris mier SesaZloa Cadenili iyos danaSaulebrivi qmedeba; xolo, Tu 

xdeba piris dakaveba, aRniSnuli ganxorcieldes erovnuli da saerTa-

Soriso standartebis sruli dacviT; braldebulis uflebebis dar-

Rvevis SemTxvevaSi ki sisxlis samarTlis procesis mizania saxelmwi-

fos mxridan uswrafesi reagireba aRniSnul darRvevebze da kanoniT 

gaTvaliswinebuli zomebis miReba darRveuli uflebebis aRsadgenad.

g) sisxlis samarTlis procesis miznebi marTlmsajulebis ganxor-

cielebisas

marTlmsajulebas axorcieleben saerTo sasamarTloebi (saqarT-

velos konstitucia, muxli 59, punqti 3). mas Semdeg, rac braldebuli 

wardgeba sasamarTlos winaSe, iwyeba sasamarTlo ganxilva, rac moicavs 

braldebulisTvis aRkveTis RonisZiebis Sefardebas, winasasamarTlo 

sxdomas da saqmis arsebiT ganxilvas. TiToeul etapze mosamarTlis 

mier braldebuls ganemarteba saqarTvelos konstituciiTa da sapro-

ceso kanonmdeblobiT misTvis garantirebuli uflebebi. am SemTxveva-

Si samarTliani sasamarTlo ganxilvis ufleba iZens gansakuTrebul 

mniSvnelobas, vinaidan xdeba sasamarTlos mier braldebulisTvis um-

niSvnelovanesi gadawyvetilebis miReba _ aRkveTis RonisZiebis sakiT-
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xis Sefardebis, saqmis arsebiT ganxilvaze mtkicebulebaTa dasaSvebo-

bisa da arsebiTi ganxilvisas mtkicebulebaTa gamokvlevis saxiT, rac, 

saboloo jamSi, xdeba gamamtyunebeli Tu gamamarTlebeli ganaCenis 

gamotanis safuZveli. 

sasamarTlos ganaCeni unda iyos kanonieri, dasabuTebuli da samar-

Tliani (saqarTvelos sisxlis samarTlis saproceso kodeqsi, muxli 

259). SeuZlebelia sasamarTlos ganaCeni pasuxobdes zemoT xsenebul 

moTxovnebs, Tuki braldebuli procesis warmoebisas ar yofila uz-

runvelyofili samarTliani sasamarTlo ganxilvis uflebiT. rasak-

virvelia, samarTliani sasamarTlos ufleba ar vrceldeba mxolod 

sasamarTlo ganxilvaze. aRniSnuli ufleba moqmedebas iwyebs jer 

kidev danaSaulis gamoZiebis stadiaze da misi moqmedeba sruldeba 

sasamarTlos kanonier ZalaSi Sesuli ganaCenis aRsrulebiT, Tumca 

saqmis arsebiTi ganxilvisas iwyeba mtkicebulebaTa gamokvleva da 

uSualod am dros aris umniSvnelovanesi samarTliani sasamarTlo 

ganxilvis ufleba iyos daculi, rac, upirveles yovlisa, realizebul 

unda iqnas mxareTa Tanasworobisa da SejibrebiTobis uzrunvel yofiT. 

sasamarTlo valdebulia mxareebs TavianTi uflebebisa da kanonieri 

interesebis dasacavad Seuqmnas Tanabari SesaZleblobebi ise, rom arc 

erT maTgans ar mianiWos upiratesoba (saqarTvelos sisxlis samarT-

lis saproceso kodeqsi, muxli 25, nawili 1).

sasamarTlo valdebulia, miiRos yvela kanonieri zoma samarTliani 

procesis uzrunvelsayofad. aRniSnuli gamoixateba ara mxolod mxa-

reTa Tanasworobis uzrunvelyofiT mtkicebulebaTa gamokvlevis 

procesSi, aramed braldebulis TviTinkriminaciisgan dacvaSic. TviT-

inkriminaciisgan dacva gulisxmobs ara mxolod braldebulis ufle-

bas, ar misces mamxilebeli Cveneba sakuTari Tavis winaaRmdeg, aramed 

igi moicavs dumilis uflebasac. braldebuls SeuZlia nebismier dros 

gamoiyenos dumilis ufleba, xolo, Tu igi irCevs dumilis uflebas, 

aRniSnuli ar SeiZleba Sefasdes misi braleulobis damadasturebel 

mtkicebulebad (saqarTvelos sisxlis samarTlis kodeqsi, muxli 38). 

yovelive zemoaRniSnulidan gamomdinare, marTlmsajulebis gan-

xorcielebisas sisxlis samarTlis procesis miznebs warmoadgens 

samarTliani sasamarTlo ganxilvis ufleba mxareTa Tanasworobisa da 

SejibrebiTobis principis uzrunvelyofiT da yovelive aRniSnulis 

Sedegad sasamarTlos mier kanonieri, dasabuTebuli da samarTliani 

ganaCenis miReba, romlis aRsrulebis Semdegac miRweuli iqneba 

sasjelis miznebi samarTlianobis aRdgenis, axali danaSaulis Tavidan 

acilebisa da damnaSavis resocializaciis saxiT.
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IV. daskvna

sisxlis samarTlis procesi, rogorc materialuri sisxlissamarT-

lebrivi normebis amoqmedebis meqanizmi, warmoadgens normaTa siste-

mas, romlis umTavresi mizania Cadenili danaSaulis gamoZieba, damna-

Save piris dadgena da misTvis samarTliani sasjelis Sefardeba; aseve 

udanaSaulo piris gamarTleba. samarTlebrivi saxelmwifos umTavres 

gamowvevas warmoadgens adamianis sayovelTaod aRiarebuli ufle-

bebisa da Tavisuflebebis dacva, swrafi, samarTliani da efeqturi 

marTlmsajulebis ganxorcieleba, rac warmoadgens saxelmwifosadmi 

sazogadoebis ndobis amaRlebisa da ganmtkicebis sawindars. warmoud-

genelia Tanamedrove demokratiul sazogadoebaSi visaubroT samarT-

lebrivi saxelmwifos Camoyalibebaze, Tuki adgili eqneba arasaTanado 

gamoZiebasa da sasamarTlo ganxilvas. 

zemoxsenebulidan gamomdinare, SegviZlia davaskvnaT, rom kanoni-

erad da samarTlianad warmoebuli sisxlis samarTlis procesi aris 

adamianis sayovelTaod aRiarebuli uflebebisa da Tavisuflebebis 

dacvis garanti, samarTlebrivi saxelmwifos mSeneblobis fundamenti 

da qveynis dadebiTi saerTaSoriso Sefasebis safuZveli. danaSaulis 

gamoZiebis, sisxlissamarTlebrivi devnis warmoebisa da marTlmsa-

julebis ganxorcielebisas aucilebelia procesis mwarmoebeli orga-

noebi didi pasuxismgeblobiT miudgnen maT winaSe dasmul amocanebs 

da ar dauSvan simarTlis dadgena yvelafris fasad. mxolod am SemTx-

vevaSi miiRweva sasjelis miznebi, romlebic mimarTulia ara mxolod 

damnaSavisTvis samagieros mizRvasa da samarTlianobis aRdgenisken, 

aramed, upirveles yovlisa, damnaSavis resocializaciisa da am gziT 

axali danaSaulis Tavidan acilebisken. sasjelis miznebs Soris upir-

velesi swored damnaSavis resocializaciaa, rac gulisxmobs damnaSav-

is dabrunebas sazogadoebaSi mis srulfasovan da kanonmorCil wevrad. 

swored aRniSnuls unda emsa xurebodes sisxlis samarTlis procesi 

gamoZiebis dawyebidan _ kanonier ZalaSi Sesuli ganaCenis aRsrulebis 

etapis CaTvliT.
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I. Sesavali

qarTulma sisxlis samarTlis saproceso samarTalma sabWoTa wyo-

bilebidan moyolebuli dRemde ganviTarebis vrceli gza ganvlo. qar-

Tuli sisxlis samarTlis saproceso kanonmdeblobis istoria iwyeba 

1923 wlis 21 ivnisidan, rodesac sruliad saqarTvelos centralurma 

aRmasrulebelma komitetma me-4 sesiaze miiRo saqarTvelos sabWoTa 

socialisturi respublikis sisxlis samarTlis pirveli saproceso 

kodeqsi, romelic amoqmedda 1923 wlis 1 seqtembridan17. 

meore sabWouri sisxlis samarTlis saproceso kodeqsi 1960 wels 

iqna miRebuli, romelic moqmedebda manam, sanam saqarTvelo da-

moukideblobis mopovebis Semdgom 1998 wlis saproceso kodeqss mi-

iRebda. 1998 wlis kodeqsi gamoiyeneboda 2010 wlis 1 oqtombramde, 

vid re 2009 wlis 9 oqtombris saproceso kodeqsi amoqmeddeboda. Tum-

ca, 1998 wlis sss kodeqsis moqmedebasTan dakavSirebiT sayuradReboa 

is, rom, marTalia, 2009 wlis kodeqsma 1998 wlis kodeqsi Zaladakargu-

lad cno, magram 2009 wlis kodeqsis amoqmedebamde dawyebul sisxlis-

samarTlebrivi devnis saqmeebze sisxlis samarTlis procesi grZel-

deba 1998 wlis saproceso kodeqsiT dadgenili wesiT18. 

17 kariauli, sadisertacio naSromi, 2002, 45.

18 garda 2009 wlis sssk-is 1681 da 1682 muxlebiT gaTvaliswinebuli ganridebis 

gamoyenebis SemTxvevebisa.
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manam, sanam saqarTvelo moipovebda damoukideblobas da saku-

Tari samarTlebrivi politikis gansazRvris SesaZleblobas, sabWoTa 

kavSiris sivrceSi arsebobis pirobebSi Seqmnili sakanonmdeblo baza 

naklebad gamoxatavda qarTveli xalxis mravalsaukunovan nebasa da 

ltolvas evropuli Rirebulebebisken. Sesabamisad, qarTuli sabWouri 

sisxlis saproceso samarTali naklebad iyo im principebze orientire-

buli, rac safuZvlad udevs evropul samarTlebriv sistemas. 

dRemde qarTulma sisxlis saproceso samarTalma araerTxel gani-

cada cvlileba. dRes moqmed da sabWour sisxlis samarTlis sapro-

ceso kanonmdeblobas Soris gansxvaveba araerT sakiTxSi SeiZleba da-

vinaxoT. es exeba sisxlis samarTlis procesis principebs, procesis 

dawyebas, misi mimdinareobis mTel process, procesis monawileTa uf-

lebriv mdgomareobas, aRkveTis RonisZiebebs, aRdgeniTi marTlmsa-

julebis institutebs da a. S. 

vinaidan winamdebare werilis mizania qarTuli sisxlis sapro-

ceso samarTlis ganviTarebis istoriis ZiriTadi aspeqtebi gaaSuqos 

da statiis moculoba ar iZleva sakiTxis vrclad da siRrmiseulad 

warmoCenis SesaZleblobas, masSi ganxiluli iqneba sisxlis saproceso 

samarTlis istoriis ara yvela sakiTxi, aramed mxolod is proble-

mebi, romelic mniSvnelovnad gamoxatavs qarTuli sisxlis saproceso 

samarTlis ganviTarebis tendenciebs. 

II. qarTuli sisxlis samarTlis procesis ganmsazRvreli 

principebi - Sereulidan SejibrebiT procesamde. swrafi 

marTlmsajulebis principi da saproceso SeTanxmebis 

instituti

qarTuli sabWouri sisxlis samarTlis procesi Sereuli procesis 

models warmoadgenda. misTvis damaxasiaTebeli iyo procesis dayofa 

or nawilad _ winaswar gamoZiebad da sasamarTlo ganxilvad19. winas-

wari gamoZieba, rogorc wesi, warmoebda farTo uflebebiT aRWurvili 

gamomZieblis mier erTpirovnulad da saidumlod. winaswari gamoZieba 

efuZneboda samZebro principebs. braldebulis uflebebi iyo ufro 

SezRuduli. rac Seexeba sasamarTlo process, igi procesis saja-

roobis da mxareTa Tanasworobis principebs eyrdnoboda20.

miuxedavad imisa, rom qarTuli sabWouri sisxlis samarTlis pro-

cesi Sereuli iyo, garkveul periodSi (30-ian wlebSi) farTo gamoy-

19 meurmiSvili, 2015, 52.

20 mamniaSvili, wigni III, 2015, 335.
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eneba hpova inkviziciuri (samZebro) procesis elementebma21. 

qarTuli sabWouri sisxlis samarTlis procesi rom Sereuli tipis 

iyo da Seicavda rogorc inkviziciuri, ise SejibrebiTi procesis ele-

mentebs, miuTiTebda rogorc gamomZieblis saproceso funqciebi, ise 

sasamarTloSi saqmis ganxilvis procedura. Tu gamoZieba inkviziciuri 

tipis iyo, sasamarTloSi saqmis ganxilvis procesi ufro metad Sejib-

rebiTi procesis principebs efuZneboda, sadac, braldebis, dacvisa 

da saqmis gadawyvetis funqcias sxvadasxva subieqti axorcielebda22. 

saxelmwifoebrivi damoukideblobis mopovebis Semdgom saqarT-

velos mieca SesaZlebloba TviTon ganesazRvra sisxlis samarTlis 

procesi. vinaidan saqarTvelos umniSvnelovanes amocanas warmoad-

genda evropis sabWoSi saqarTvelos gawevrianeba, sisxlis samarTlis 

procesis reforma unda ganexorcielebina im moTxovnebisa da stan-

dartebis dacviT, romelsac adamianis uflebaTa evropuli konvencia 

da strasburgis adamianis uflebaTa evropuli sasamarTlos preceden-

tuli samarTali iTvaliswinebs. mas Semdeg, rac xeli moewera evropis 

kavSirTan saqarTvelos asocirebis xelSekrulebas, saqarTvelom Ta-

vis Tavze aiRo nacionaluri sisxlis samarTlis evropuli samarTlis 

moTxovnebTan misadagebis valdebuleba, rac qarTuli sisxlis sapro-

ceso samarTlis ganviTarebis axal etaps warmoadgens23.

qarTuli sisxlis saproceso samarTali Tavidan ufro metad kon-

tinentur-evropuli modelisTvis damaxasiaTebel principebs efuZne-

boda, magram sisxlis samarTlis saproceso kanonmdeblobis reformis 

Semdgom, moqmedi sisxlis samarTlis saproceso kodeqsi amerikul Se-

jibrebiT models aRiarebs. sisxlis samarTlis procesis aRniSnuli 

forma inglisSi warmoiSva da gavrceleba hpova amerikuli samarTlis 

sistemis qveynebSi. Tumca aRniSnulma sistemam kontinenturi samarT-

lis qveynebSic daimkvidra adgili24. 

sisxlis samarTlis procesis SejibrebiToba sisxlis samarTlis 

procesis erT-erT principad iyo reglamentirebuli 1998 wlis saqar-

Tvelos sssk-is me-15 muxliT, magram aRniSnuli kodeqsi ar iZleoda 

procesis SejibrebiTobis srulad ganxorcielebis SesaZleblobas, 

razec metyvelebda procesis mxareTa araTanabari uflebebi. 

SejibrebiToba, rogorc sisxlis samarTlis mniSvnelovani prin-

cipi, ganmtkicebulia saqarTvelos sisxlis samarTlis saproceso 

21 mamniaSvili, dasax. naSr., 335-336.

22 mefariSvili, marTlmsajulebis macne, 1996, #1, 23-24. 

23 hegeri, DGStZ, meore gamocema, 2016, 3.

24 mamniaSvili/gaxokiZe, 2015, 59.
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kodeqsis me-9 da 25-e muxlebiT. aRniSnuli principis mizania mxareTa 

Tanasworobis dacva rogorc mtkicebulebaTa mopovebis, ise sasamarT-

loSi maTi wardgenis, gamokvlevisa da analizis dros, rac xels uw-

yobs samarTliani sasamarTlo ganxilvis uzrunvelyofas25. Sejibre-

biTi procesis principi realizacias poulobs rogorc gamoZiebis 

stadiaze, ise sasamarTloSi saqmis ganxilvisas.

`SejibrebiToba sisxlis samarTlis procesSi, pirvel rigSi, gu-

lisxmobs mxaris uflebas `iyos mosmenili~26. SejibrebiTobis prin-

cipis mixedviT, dacvis da braldebis mxareebs mtkicebulebaTa mop-

ovebasTan dakavSirebiT Tanabari procesualuri SesaZlebloba aqvT. 

mtkicebulebaTa mopoveba, mowmeTa moZieba, sasamarTloSi maTi daba-

reba da mtkicebulebebis sasamarTloSi prezentacia mxolod bral-

debisa da dacvis mxaris kompetenciaa27. 

maSasadame, SejibrebiTobis principis elementebia: a) marTlmsa-

julebis, braldebisa da dacvis funqciebis gamijvna; b) SejibrebiTo-

ba rogorc sasamarTlo, aseve gamoZiebis etapze; g) mxareTa Tanabari 

uflebiT uzrunvelyofa mtkicebulebaTa mopovebasa da warmodgenaze; 

d) mowinaaRmdege mxaris mtkicebulebaTa gamokvleva28.

rogorc aRiniSna, SejibrebiTobis principi erTmaneTisgan mijnavs 

braldebis, dacvisa da marTlmsajulebis funqciebs. braldebis fun-

qcias prokurorTan erTad gamomZiebelic axorcielebs, magram saqar-

Tvelos ss saproceso kodeqsis 37-e muxlis meore nawilis Tanaxmad, 

gamomZiebeli valdebulia gamoZieba awarmoos yovelmxriv, srulad 

da obieqturad. aRniSnuli ki gamomZieblisgan moiTxovs ara mxolod 

braleulobis damadasturebeli, aramed gamamarTlebeli mtkicebule-

bebis mopovebasac. Tumca, literaturaSi gamoTqmulia skeptikuri 

mosazreba gamomZieblis mier saqmis yovelmxriv gamokvlevis valde-

bulebis realur SesaZleblobaze, rac gamomZieblis prokurori-

sadmi qvemdebareobiT aixsneba. vinaidan gamomZiebeli prokurorzea 

damokidebuli, mas realurad uWirs ganaxorcielos saqmis yovelmxriv 

da obieqturad gamoZieba da igi ufro metad braldebis damadasture-

beli mtkicebulebebis mopovebazea orientirebuli29. 

SejibrebiTi procesi gulisxmobs mxareTa davas braldebis ir-

gvliv, rac imas niSnavs, rom sasamarTlo braldebis farglebs ver 

25 fafiaSvili, komentarebSi: saqarTvelos sisxlis samarTlis saproceso kodeqsis 

komentari, 2015, mux. 9, abz. 1-3.

26 iqve.

27 TumaniSvili, 2014, 74.

28 ComaxaSvili/TomaSvili/Zebniauri/osefaSvili/patariZe, 2016, 8-9.

29 ComaxaSvili/TomaSvili/Zebniauri/osefaSvili/patariZe, 9.
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gascdeba. sasamarTlo ar aris braldebis organo. Tu ar aris bral-

deba, ar iqneba procesic30.

sisxlis samarTlis saproceso kodeqsis 25-e muxls ganixilaven 

saqarTvelos konstituciis 31-e muxlTan31 erTad, romlis pirveli 

punqtis mixedviT, `yovel adamians ufleba aqvs Tavis uflebaTa da 

TavisuflebaTa dasacavad mimarTos sasamarTlos~. iseve rogorc kon-

stituciis 31-e muxlis pirveli punqtis, sssk-is 25-e muxlis miza-

nic aris mxareTa Tanasworobis uzrunvelyofa, vinaidan sssk-is 25-e 

muxlis pirveli nawili sasamarTlos akisrebs valdebulebas Seuqm-

nas mxareebs TavianTi uflebebisa da kanonieri interesebis dasaca-

vad Tanabari SesaZleblobebi ise, rom arc erT maTgans ar mianiWos 

upiratesoba. mxareTa Tanasworoba ki miiCneva mosamarTlis mier obi-

eqturi, samarTliani da dasabuTebuli gadawyvetilebis miRebis xel-

Semwyob meqanizmad.

rodesac saubaria sisxlis samarTlis procesSi mxareTa Tanas-

worobaze, igulisxmeba ara faqtobrivi Tanasworoba, aramed samarT-

lebrivi, vinaidan braldebis mxare Tavisi faqtobrivi SesaZleblobe-

biT dacvis mxares aRemateba, rac vlindeba mtkicebulebaTa Sekrebisa 

da saproceso xasiaTis iZulebiTi RonisZiebis gamoyenebis procesSic32. 

erT-erTi faqtori, rac Tanamedrove qarTul sisxlis saproceso 

samarTals sabWourisgan ganasxvavebs, aris agreTve swrafi marTlm-

sajulebis principi da mis uzrunvelsayofad amerikuli samarTlis 

gavleniT 2004 wlis 13 Tebervlis kanoniT danergili saproceso Se-

Tanxmebis instituti. Tanamedrove pirobebSi sasamarTloebSi ganaCen-

Ta umetesoba swored saproceso SeTanxmebis pirobebSi miiReba, rasac 

am institutis efeqturobiT xsnian. 

saproceso SeTanxmeba ideba zemdgom prokurorTan winaswari weri-

lobiTi SeTanxmebiT (210-e mux.). prokurors SeuZlia uari Tqvas Se-

Tanxmebaze. saproceso SeTanxmeba unda damtkicdes sasamarTlos mier 

(212-e mux.). saproceso SeTanxmebis safuZvelze gamotanili sasamarT-

los ganaCeni ar saCivrdeba, garda gamonaklisi SemTxvevisa (magaliTad, 

roca SeTanxmeba daido motyuebiT, iZulebiT, ZaladobiT, muqariT an 

daSinebiT, braldebuls SeezRuda dacvis ufleba). 

2014 wlis sakanonmdeblo cvlilebis Semdeg saproceso SeTanx-

meba ideba sasjelze, braldebis Semsubuqebaze an nawilobriv moxs-

naze. aRniSnul cvlilebamde SeTanxmebis sagani SeiZleba yofiliyo 

30 mamniaSvili/gaxokiZe, 2015, 60.

31 liparteliani, komentarebSi: saqarTvelos sisxlis samarTlis saproceso kodeq-

sis komentari, 2015, mux. 25, abz. 1-2.

32 mamniaSvili/gaxokiZe, 2015, 60.
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sasjeli an brali. 2014 wlis sakanonmdeblo cvlileba gamarTlebulad 

gamoiyu reba im TvalsazrisiT, rom bralis Sinaarsis gaTvaliswinebiT, 

SeuZlebelia SeTanxmebis sagani iyos brali33. brali an miuZRvis adami-

ans danaSaulis CadenaSi an ar miuZRvis.

qarTul marTlmsajulebaSi saproceso SeTanxmebis institutis 

danergva da am institutTan dakavSirebuli qarTuli praqtika qar-

Tul iuridiul literaturaSi mwvaved iqna gakritikebuli34, vinaidan, 

Tu aRniSnuli institutis danergvamde kanoniT gaTvaliswinebulze 

ufro msubuqi sasjelis daniSvna mosamarTles SeeZlo gansakuTre-

buli Semamsubuqebeli garemoebebis safuZvelze, materialur sisxlis 

samarTlis kodeqsSi 2006 wlis sakanonmdeblo cvlilebis Sedegad, 

mosamarTlis uflebamosileba Seikveca da kanoniT gaTvaliswinebulze 

ufro msubuqi sasjelis Sefardeba mosamarTles mxolod maSin SeuZlia, 

roca mxareebs Soris saproceso SeTanxmebaa dadebuli. faqtobrivad, 

am konkretul SemTxvevaSi, sasjelis daniSvnis ufleba mosamarTles 

CamoerTva da prokurors gadaeca35. saproceso SeTanxmebis pirobebSi 

ganxorcielebuli procesi miiCneva `efeqtian~ da `swraf~ procesad, 

magram ara marTlmsajulebis ganxorcielebad, vinaidan ganaCeni dge-

ba saqmis arsebiTi ganxilvis gareSe da mosamarTlis roli procesSi 

minimaluri xdeba36. garda amisa, saproceso SeTanxmebis kritikisas 

miuTiTeben dazaralebulis interesebis srul ignorirebazec37. 

adamianis uflebaTa evropuli sasamarTlo saproceso SeTanxmebas 

korufciisa da organizebuli danaSaulis winaaRmdeg brZolis efeq-

tian saSualebad miiCnevs. amasTan, erTad xazs usvams imas, rom aRniS-

nuli instituti swrafi marTlmsajulebis ganxorcielebis, msubuqi 

sasjelis gamoyenebis da patimarTa raodenobis Semcirebis saSuale-

bas iZleva38. aRniSnuli imaze miuTiTebs, rom evropuli sasamarTlo 

saproceso SeTanxmebis institutis amoqmedebas amarTlebs ara yvela 

kategoriis, aramed mxolod gansazRvruli kategoriis danaSaulze.

33 gogSeliZe, profesia advokati, 2007, #2, 91. 

34 laliaSvili, krebulSi: sisxlis samarTlis mecniereba erTiani evropuli ganvi-

Tarebis procesSi, 2013, 272.

35 gamyreliZe, cxovreba da kanoni, 2009, #2(6), 4; gamyreliZe, cxovreba da kanoni, 

2008, #3, (3); Todua, 2015, 9.

36 kotetiSvili, sakonstitucio samarTlis mimoxilva, 2010, #2, 188; ratiani, mar-

Tlmsajuleba, 2007, #1, 170.

37 aqubardia, wignSi: sisxlis samarTlis procesi, zogadi nawili, 2009, 155; Wan-

turiZe, marTlmsajuleba da kanoni, 2007, #1, 179; gvenetaZe, krebulSi: sisxlis 

samarTlis mecniereba erTiani evropuli ganviTarebis procesSi, 2013, 221.

38 nacvliSvili da togoniZe saqarTvelos winaaRmdeg, gadawyvetilebis miRebis 

TariRi: 24/04/2014, saCivris nomeri: 9043/05.
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saproceso SeTanxmebisas braldebuli uars ambobs zogierT pro-

cesualur uflebaze. kerZod, sakuTari Tavis sawinaaRmdego Cvenebis 

micemisagan Tavis Sekaveba, saqmis ganxilva arsebiTad, mxareTa monaw-

ileobiT, SejibrebiTobis principis dacviT da a. S39. Tumca adamianis 

uflebaTa evropuli sasamarTlos poziciiT, aRniSnuli ar SeiZleba 

darRvevad CaiTvalos adamianis uflebaTa evropuli konvenciis me-6 

muxlis Sesabamisad. sasamarTlo agreTve SeniSnavs, rom `jer kidev 

1987 wels evrosabWos ministrTa komitetis warmomadgenlebma mou-

wodes wevr saxelmwifoebs, daenergaT gamartivebuli samarTalwarmoe-

ba. Tumca, imisTvis, rom uflebaze uaris Tqma, konvenciis miznebidan 

gamomdinare, efeqtiani iyos, aucilebelia, aRniSnuli ganxorcieldes 

aSkara formiT da aseve, uzrunvelyofili iyos minimaluri dacvis 

garantiebi. damatebiT, uflebebze uaris Tqma ar unda ewinaaRmdege-

bodes sajaro interess~40.

III. sasamarTlo

vinaidan sisxlis samarTlis procesis umniSvnelovanes subieqts 

sasamarTlo warmoadgens da misi statusi, uflebrivi mdgomareoba 

da funqciebi didwilad damokidebulia sisxlis samarTlis procesis 

tipsa da procesis ganmsazRvrel principebze, mizanSewonilia mokled 

iqnas gadmocemuli saqarTveloSi sasamarTlo organoebis organiza-

ciisa da ganviTarebis istoria.

1923 wlis sssk mixedviT sasamarTlo sistema Tavis Semadgenlo-

baSi aerTianebda saxalxo sasamarTlos, olqis sasamarTlos, samxedro 

tribunalsa da uzenaes sasamarTlos. saxalxo sasamarTloSi sisxlis 

samarTlis saqme ganixileboda erTpirovnulad an mosamarTlis da 

ori msajulis monawileobiT (24-e mux.). Tumca kodeqsi uSvebda saqmis 

erTpirovnulad ganxilvas gansazRvruli kategoriis saqmeebze. olqis 

sasamarTlos qvemdebareobaSi Sedioda garkveuli kategoriis danaSau-

lis saqmeebi. magaliTad, rogoric iyo saxelmwifo danaSauli, mmarT-

velobis wesis winaaRmdeg Cadenili danaSauli, Tanamdebobis pirTa 

mier Cadenili da zogierTi sxva tipis danaSauli. samxedro tribunals 

eqvemdebareboda samxedro mosamsaxuris mier Cadenili danaSaulebi. 

samxedro tribunali ganixilavda aseve yvela sxva danaSaulis saqme-

39 gvenetaZe, krebulSi: sisxlis samarTlis mecniereba erTiani evropuli ganviTa-

rebis procesSi, 2013, 218.

40 adamianis uflebaTa evropuli sasamarTlo, nacvliSvili da togoniZe saqarT-

velos winaaRmdeg, gadawyvetilebis miRebis TariRi: 24/04/2014, saCivris nomeri: 

9043/05.
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ebsac, Tu sxva sasamarTlo ar arsebobda im teritoriaze, sadac, sam-

xedro tribunali moqmedebda. 

sisxlis samarTlis saqmis ganxilvaSi mosamarTleebTan erTad sa-

xalxo msajulebis monawileobas iTvaliswinebda 1960 wlis sssk-ic. 

pirveli instanciis sasamarTloSi saqmis ganxilvaSi mosamarTlesTan 

erTad monawileobda ori msajuli. xolo sakasacio wesiT saqmis gan-

xilva warmoebda sami mosamarTlis SemadgenlobiT (me-13 mux.). mar-

Tlmsajulebis ganmaxorcielebel organoebs warmoadgenda raionuli 

(qalaqis) saxalxo sasamarTlo, zemdgomi sasamarTloebi, afxazeTis da 

aWaris assr umaRlesi sasamarTloebi, samxreT oseTis avtonomiuri 

olqis sasamarTlo da samxedro tribunalebi.

1960 wlis sssk-iT, saqmis garemoebaTa yovelmxrivi, sruli da 

obieqturi gamokvlevisTvis yvela RonisZiebis ganxorcielebis val-

debuleba ekisreboda rogorc prokurors, gamomZiebelsa da momkv-

levs, ise sasamarTlosac. dasaxelebul subieqtebTan erTad sasamarT-

loc iyo valdebuli gamoevlina damnaSavis rogorc mamxilebeli, ise 

gamamarTlebeli, agreTve misi bralis damamZimebeli da Semamsubuqe-

beli garemoebani. sasamarTlosTvis aseTi funqciis miniWeba imaze 

metyvelebda, rom maSin moqmedi saproceso kanonmdebloba Sereuli 

procesis princips efuZneboda, sadac, mosamarTle ar aris procesis 

neitraluri monawile, romelic arbitris rolSi gvevlineba. 

sabWoTa saqarTvelos sisxlis samarTlis saproceso kodeqsebi 

(1922 da 1960 wlis) ar iTvaliswinebda saapelacio samarTalwarmoebas 

da igi pirvelad SemoRebul iqna 1998 wlis kodeqsiT41. 1998 wlis sssk 

iTvaliswinebda saqmis rogorc pirveli, ise saapelacio da sakasacio 

instanciis sasamarTloebSi ganxilvas. saqmis pirveli instanciiT 

ganxilva, raionuli (saqalaqo) sasamarTlos garda, kanoniT gansaz-

Rvrul SemTxvevebSi, SeiZleba momxdariyo saolqo sasamarTloSi da 

uzenaesi sasamarTlos sisxlis samarTlis kolegiaSic. braldebulis 

samarTalSi micemis sakiTxis gadawyvetis uflebiT sargeblobda raio-

nuli (saqalaqo) sasamarTlo, afxazeTisa da aWaris avtonomiuri res-

publikebis umaRlesi sasamarTloebi, Tbilisisa da quTaisis saolqo 

sasamarTloebi da saqarTvelos uzenaesi sasamarTlos sisxlis samarT-

lis saqmeTa kolegiebi. iseve rogorc afxazeTisa da aWaris avtono-

miuri respublikis umaRlesi sasamarTloebi, Tbilisisa da quTaisis 

saolqo sasamarTloebis saapelacio palatebi ganixilavdnen saapela-

cio saCivrebs pirveli instanciis raionuli (saqalaqo) sasamarTloe-

bis gadawyvetilebebis gamo (46-e mux.). pirveli instanciis sasamarT-

41 boxaSvili, 2004, 7-9. 
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loSi saqme mosamarTlis mier erTpirovnulad ganixileboda, xolo 

avtonomiuri respublikebis umaRles sasamarTloebsa da saolqo sa-

samarTloebSi sami mosamarTlis SemadgenlobiT, xolo am sasamarT-

loebis sagamoZiebo kolegiebSi erTpirovnulad. 

msajulis monawileobiT sasamarTloSi saqmis ganxilva ara mxolod 

1923 da 1960 wlis sisxlis samarTlis saproceso kodeqsebisTvis, ara-

med aseve 1998 wlis sssk-Tvisac ar iyo ucxo, magram, Tu adre saxalxo 

msajulebis monawileoba pirveli instanciis sasamarTloSi saqmis 

ganxilvis dros iyo gaTvaliswinebuli, 1998 wlis sssk mosamarTles-

Tan erTad ori msajulis monawileobas iTvaliswinebda saqarTvelos 

uzenaesi sasamarTlos sisxlis samarTlis saqmeTa sasamarTlo kole-

giaSi pirveli instanciiT saqmis ganxilvis dros (47-e mux.). 

qarTulma sasamarTlo sistemam bolo dros mniSvnelovani cvli-

lebebi ganicada. sasamarTlo sistemis Zireuli reorganizacia gan-

xorcielda jer kidev 2005 wlis 23 ivnisis organuli kanoniT `saerTo 

sasamarTloebis Sesaxeb~. uzenaes sasamarTloSi arsebuli kolegiebi, 

romlebic pirveli instanciiT ganixilavdnen saqmeebs, gauqmda. raio-

nuli sasamarTloebis gaerTianebis gziT Camoyalibda gamsxvilebuli 

(magaliTad, Tbilisis) saqalaqo sasamarTlo. raionul sasamarTlo-

ebs, saapelacio da sakasacio sasamarTloebis msgavsad, kanoniT gaT-

valiswinebul gansakuTrebiT mZime danaSaulTa SemTxvevaSi mieniWa 3 

mosamarTlis SemadgenlobiT saqmis kolegiurad ganxilvis SesaZleblo-

ba. mniSvnelovani siaxlea isic, rom Semovida magistrati mosamarT lis 

instituti. `saerTo sasamarTloebis Sesaxeb~ organul kanonSi aisaxa 

magistrati mosamarTlis cneba42. manamde qarTuli sisxlis saproceso 

samarTlisTvis ucnobi iyo magistrati mosamarTlis instituti.

2005 wels ganxorcielebuli sakanonmdeblo cvlilebebis Sedegad, 

meore instanciiT saqmis ganmxilveli saolqo sasamarTloebi saapela-

cio sasamarloebad gardaiqmna. meore instanciis sasamarTloSi pirve-

li instanciiT saqmeebis ganmxilveli kolegiebi ki gauqmda da yvela 

saqmes saapelacio sasamarTlo meore instanciiT ganixilavs43.

garda organizaciuli cvlilebebisa, qarTulma sasamarTlom cvli-

leba ganicada funqciuri, uflebrivi TvalsazrisiTac, rac ganpiro-

bebulia imiT, rom moqmed qarTul sisxlis saproceso kanonmdeblobas 

safuZvlad SejibrebiTobis principi udevs. 

moqmedi 2009 wlis sisxlis samarTlis saproceso kodeqsiT sa-

samarTlo warmoadgens mxareTa Tanasworobis garants, vinaidan igi 

42 gabisonia, marTlmsajuleba da kanoni, 2005, #4, 114-115.

43 iqve, 114-115; ivaniZe, wignSi: saqarTvelos sisxlis saproceso samarTali, kerZo 

nawili, 2017, 752.
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ar iRebs monawileobas mtkicebulebaTa mopovebasa da gamokvlevaSi. 

mosamarTles mxolod damazustebeli kiTxvis dasmis ufleba aqvs, isic 

mxareebTan SeTanxmebiT da maSin, roca es aucilebelia samarTliani 

sasamarTlos uzrunvelsayofad. maSasadame, mosamarTle gvevlineba 

arbitrad, neitralur figurad, romelic uzrunvelyofs braldebisa 

da dacvis mxaris Tanabar mdgomareobas. SejibrebiTobis principidan 

gamomdinare erTmaneTisganaa gamijnuli marTlmsajulebis, braldebis 

da dacvis funqcia. mosamarTle da sasamarTlo organo gvevlineba 

marTlmsajulebis ganmaxorcielebel subieqtad, romelic ar iTavsebs 

arc braldebis da arc dacvis ufleba-movaleobebs. 

moqmedi sssk iTvaliswinebs nafic msajulTa sasamarTlos insti-

tutsac, romelic qarTul sisxlis saproceso samarTalSi novacias 

warmoadgens. aRniSnuli institutis qarTul realobaSi danergvis 

survili jer kidev 1921 wlis 21 Tebervlis damoukidebeli saqarT-

velos pirveli konstituciis 81-e muxlSi iyo gacxadebuli44. 1921 

wlis konstituciiT nafic msajulTa sasamarTlos SemoReba gaTva-

liswinebuli iyo `mZime sisxlis samarTlis, da agreTve, politikuri 

da beWdviTi danaSaulisTvis~, magram ruseTis mier saqarTvelos aneq-

siam aRniSnuli ideis ganxorcieleba didi xniT Seaferxa da igi mxo-

lod damoukideblobis mopovebis Semdgom gaxda SesaZlebli. sabWoTa 

sisxlis samarTlis saproceso kodeqsebi ar icnobda nafic msajulTa 

sasamarTlos. 

saqarTvelos 1995 wlis 24 agvistos konstituciis 82-e muxli 

(Zveli redaqciiT)45, romelic sasamarTlo xelisuflebas exeba, Tavi-

dan ar iTvaliswinebda nafic msajulTa sasamarTlos Seqmnas, Tumca 

2004 wlis 6 Tebervlis sakonstitucio cvlilebebis Sedegad, dasa-

xelebuli muxlis me-5 nawilSi Caiwera, rom `saerTo sasamarTloebSi 

saqmeebi nafici msajulebis mier ganixileba kanoniT gaTvaliswinebul 

SemTxvevebSi da wesiT~46. aRniSnuli konstituciuri debulebis safuZ-

velze ganxorcielda cvlileba sisxlis samarTlis saproceso kanon-

mdeblobaSic, rac qarTul sisxlis saproceso samarTalze amerikuli 

samarTlis gavlenis gamoxatulebad miiCneva. Tumca dRevandel nafic 

msajulTa sasamarTlos samSoblod miiCneva inglisi, sadac, aRniSnuli 

sasamarTlo sistema XI saukuneSi Camoyalibda47.

saproceso kodeqsis 22-e muxlis me-3 nawilis mixedviT, kodeqsiT 

44 gurgeniZe, 1918-1921, 1990, 472.

45 axali redaqciiT 59-e muxli.

46 gogniaSvili/TumaniSvili, wignSi: nafic msajulTa instituti saqarTveloSi, 

2013, 43. 

47 iorhendi/wiqariSvili, 2009, 12.
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gaTvaliswinebul SemTxvevebSi, raionul (saqalaqo) sasamarTloSi saqme 

ganixileba nafici msajulebisa da mosamarTlis monawileobiT. 2016 

wlis 24 ivnisamde, sssk-is 226-e muxlis mixedviT, nafic msajulTa sa-

samarTlo saqmes maSin ganixilavda, Tu wardgenili braldeba sasjelis 

saxiT iTvaliswinebda Tavisuflebis aRkveTas, garda im SemTxvevisa, 

rodesac braldebuli Suamdgomlobda rom saqme ganxiluli yofiliyo 

nafic msajulTa monawileobis gareSe. amave kodeqsis 330-e muxliT 

mixedviT, 2012 wlis 1 oqtombramde nafic msajulTa sasamarTlo ga-

nixilavda mxolod ssk-is 109-e muxliT wardgenili braldebis saqmes. 

2012 wlis 1 oqtombridan nafic msajulTa sasamarTlos gansjadobas 

daeqvemdebara ssk-is 111-e da 137-e muxlebiT gaTvaliswinebul dana-

SaulTa sisxlis samarTlis saqmeebic. 

2016 wlis 24 ivnisidan nafic msajulTa sasamarTlo saqmes ganixi-

lavs, Tu wardgenilia braldeba ssk-is 108-e, 109-e, 117-e muxlis me-2, 

me-4, me-6, me-8 nawilebiT, 126-e muxlis me-2 nawiliT, 1351-e muxliT, 

143-e muxlis me-2-me-4 nawilebiT, 1431-e da 1432-e muxlebiT, 1433-e mux-

lis me-2-me-4 nawilebiT, 144-e-1442 muxlebiT, 1443-e muxlis me-2 nawil-

iT, 146-e muxlis me-2 nawiliT, 147-e da 149-e muxlebiT, 197-e muxlis 

me-4 nawiliT, 198-e muxlis me-3 nawiliT, 229-e muxliT. 

qarTuli sisxlis samarTlis saproceso kanonmdeblobiT nafic 

msajulTa sasamarTlo braldebulis uflebaa da maszea damokidebu-

li mis saqmes ganixilavs Tu ara nafic msajulTa sasamarTlo, Tu ar 

arsebobs sxva mizezebic, ramac SeiZleba gamoricxos procesSi nafic 

msajulTa monawileoba.

IV. prokurori. prokuraturis ganviTarebis istoriis 

etapebi

saqarTvelos prokuraturis istoria ganuyofladaa dakavSirebu-

li mefis ruseTisa da ruseTis sabWoTa socialisturi respublikebis 

prokuraturis istoriasTan, vinaidan 1801 wels saqarTvelos saxelm-

wifoebriobis gauqmebis Semdeg saqarTvelos gasabWoebamde saqarT-

veloSi prokuratura damoukidebeli organos saxiT ar arsebobda. 

prokuraturis funqciebs axorcielebda mefis ruseTis centrali-

zebuli prokuraturis erT-erTi rgoli (sagubernio, periferiuli 

prokuratura). saqarTvelos gasabWoebis Semdgom ki saqarTvelos 

prokuratura ssr kavSiris prokuraturis Semadgeneli nawili iyo48. 

prokuratura saqarTveloSi sabWoTa xelisuflebis damyarebidan 

48 kobalaZe, sadisertacio naSromi, 2002, 22-23. 
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erTi wlisa da cxra Tvis Semdeg Seiqmna49, 1922 wels, magram es ar niS-

navs imas, rom manamde kanonis Sesrulebaze zedamxedveloba ar xor-

cieldeboda. 1922 wlamde am funqcias sxvadasxva organo asrulebda50. 

prokuratura Tavidan organizaciul-struqturuli Tvalsaz-

risiT, iusticiis saxalxo komisariatis SemadgenlobaSi Sedioda, 

xolo respublikis prokuroris Tanamdebobas iusticiis saxalxo 

komisari iTavsebda. prokuraturas evaleboda gamomZieblis saqmiano-

baze zedamxedveloba da saerTo xelmZRvaneloba51.

1930 w. 17 ianvars iusticiis saxalxo komisariatis reorganizaciis 

Sedegad, iusticiis saxalxo komisariati gauqmda da prokuraturis 

ganyofileba damoukidebel organod _ respublikis prokuraturad 

Camoyalibda52. saqarTvelos prokuraturis istoriaSi mniSvnelovan 

etaps warmoadgenda samwliani periodi 1930 w. 17 ianvridan 1933 w. 

4 ianvramde. am drois manZilze prokuratura uSualod cak-s eqvem-

debareboda manam, sanam iusticiis saxalxo komisariati sasamarTlo 

organoebs, sagamoZiebo aparatsa da prokuraturas 1933 w. isev ar 

gaaerTianebda. aRniSnuli droidan iusticiis saxalxo komisari kvlav 

respublikis prokurors warmoadgenda 1936 wlamde. aRniSnuli droi-

dan prokuratura isev gamoeyofa iusticiis saxalxo komisariats da 

yalibdeba centralizebul damoukidebel organod, romelic ssr kav-

Siris prokuraturis daqvemdebarebaSi gadadis. 1936 wels Camoyalibe-

buli prokuraturis organizaciuli struqtura moqmedebda sabWoTa 

kavSiris daSlamde53. 

prokuraturis ganviTarebis istoria axal safexurze gadadis saqa-

rTvelos mier damoukideblobis mopovebis Semdgom. saqarTvelos mieca 

SesaZlebloba damoukideblad ganesazRvra prokuraturis statusi, 

organizacia da saqmianobis wesi. damoukideblobis mopovebis Semdeg 

saqarTvelos 1978 wlis konstituciaSi Setanili cvlilebebis Sedegad 

prokuraturis sistemaSi zemdgom organod gamocxadda genera luri 

prokuratura, romelic misdami daqvemdebarebuli prokuraturis 

organoebTan erTad saqarTvelos teritoriaze umaRles zedamxedv-

elobas axorcielebda kanonebis zust da erTgvarovan Sesrulebaze. 

generalur prokuraturas xelmZRvanelobda generaluri prokurori, 

romelsac Tanamdebobaze niSnavda saqarTvelos uzenaesi sabWo. uzen-

49 aqubardia, 1999, 5. 

50 faliaSvili, sabWoTa samarTali, 1982, #3, 13; aqubardia, sabWoTa samarTali, 

1987, #3, 55.

51 gabisonia, 1999, 230; aqubardia, 1999, 25.

52 gabisonia, dasax. naSr., 230.

53 aqubardia, 1999, 59-60, 64-65. 
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aesi sabWo ismenda generaluri prokuroris angariSs da amtkicebda 

prokuraturis kolegias54. 

1992 w. 11 ivniss saqarTvelos respublikis saxelmwifo sabWom 

daamtkica `saqarTvelos respublikis prokuraturis droebiTi de-

buleba~, romelmac axleburad gansazRvra prokuraturis statusis 

ZiriTadi elementebi. aRniSnuli `droebiTi debulebiT~ saprokuro-

ro zedamxedvelobas daeqvemdebara xelisuflebis adgilobrivi orga-

noebi, rac siaxles warmoadgenda, vinaidan igi adre moqmedi sabWouri 

kanonmdeblobiT gamoricxuli iyo. kanonebis Sesrulebaze saproku-

roro zedamxedveloba sasamarTloSi saqmis ganxilvaSi monawileobiT 

Seicvala, xolo saqmis ganxilvaSi prokuroris monawileoba mxolod 

uflebad gamocxadda55. 

1992 w. 29 dekembers miRebul iqna kanoni `samxedro prokuraturis 

Sesaxeb~, romelic specializebul prokuraturis organos warmoad-

genda da Sedioda prokuraturis organoebis erTian sistemaSi. sam-

xedro prokuratura mTavari samxedro prokuraturisa da regionuli 

samxedro prokuraturisgan Sedgeboda. mTavar samxedro prokurors 

Tanamdebobaze niSnavda saqarTvelos saxelmwifos meTauri general-

uri prokuroris wardginebiT56. mogvianebiT samxedro prokuratu-

ra gauqmda da dRes prokuraturis sistemaSi aseTi specializebuli 

prokuraturis organo ar funqcionirebs. 

saqarTvelos 1995 wlis 24 agvistos konstituciam mxolod erTi, 

91-e muxli (Zveli redaqciiT)57 dauTmo prokuraturis statusisa da 

organizaciis gansazRvras. aRniSnuli muxli moeqca im TavSi, romelic 

sasamarTlo xelisuflebas eZRvneba, rac imas niSnavs, rom prokuratu-

ras adgili miuCina sasamarTlo xelisuflebis sistemaSi. 91-e muxlSi 

pirdapir iyo miTiTebuli, rom prokuratura iyo sasamarTlo xelisu-

flebis dawesebuleba. prokuraturis funqciad ganisazRvra sisxlissa-

marTlebrivi devnis, mokvlevaze, sasjelis moxdaze zedamxedvelobis 

ganxorcieleba da saxelmwifo braldebisTvis mxardaWera. proku-

ratura gamocxadda erTian centralizebul sistemad. gene raluri 

prokuroris, rogorc prokuraturis sistemis xelmZRvanelis daniSv-

nis ufleba mieniWa saqarTvelos parlaments. qvemdgomi prokurorebis 

daniSvnis ufleba mieca generalur prokurors. prokuraturis ufle-

bamosileba, organizacia da saqmianobis wesi ufro konkretulad, de-

54 gabisonia, 1999, 232-233.

55 iqve, 235-238.

56 gabisonia, 239-240.

57 axali redaqciiT 65-e muxli.
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talurad ganisazRvra organuli kanoniT. 

prokuraturis miCneva sasamarTlo xelisuflebis nawilad gaumar-

Tlebeli iyo, vinaidan prokuratura braldebis organoa, xolo sa-

samarTlomarTlmsajulebis. Sesabamisad, dauSvebelia braldebis 

organo marTlmsajulebis ganmaxorcielebeli sistemis nawili iyos. 

prokuraturis miCneva sasamarTlo xelisuflebis ganStoebad winaaRm-

degobaSi modis SejibrebiTobis principTan. 

1995 w. konstituciis Semdgom 1997 w. 21 noembers miRebul iqna 

organuli kanoni `prokuraturis Sesaxeb~, romliTac prokuraturis 

ZiriTad funqciad swored saxelmwifo braldebis mxardaWera dasa-

xelda (me-2 da me-19 mux.). mogvianebiT, 2008 w. 21 oqtombers aRniSnu-

li organuli kanoni gauqmda da miRebul iqna axali organuli kanoni 

prokuraturis Sesaxeb. 2008 wlis 21 oqtombris organuli kanonis 

mixedviT, prokuratura warmoadgenda saqarTvelos iusticiis sami-

nistros saqveuwyebo dawesebulebas da prokuraturis sistemas qmnida 

mTavari prokuratura, afxazeTisa da aWaris a/respublikis prokura-

turebi, q. Tbilisis prokuratura, saolqo prokuraturebi, raionuli 

prokuraturebi da kanoniT gaTvaliswinebul SemTxvevaSi speciali-

zebuli prokuraturebi (me-7 mux.). prokuraturis Sesaxeb organulma 

kanonma gaiTvaliswina saprokuroro sabWos arseboba, romelic ius-

ticiis saministrosTan iqmneboda prokuraturis damoukideblobis, 

gamWvirvalobis uzrunvelsayofad, misi funqciebis efeqtianad Sesas-

ruleblad. igi damoukidebeli kolegiuri organo iyo. saprokuroro 

sabWos Tavmjdomare iyo iusticiis ministri. saprokuroro sabWos 

kompetenciaSi Sedioda mTavari prokurorisa da sagangebo prokuro-

ris daniSvna.

2018 wlis 23 marts saqarTvelos konstituciaSi Setanili cvli-

lebis Tanaxmad, saqarTvelos prokuratura gamoeyo saqarTvelos ius-

ticiis saministros sistemas da Camoyalibda damoukidebel organod, 

romelsac xelmZRvanelobs saqarTvelos generaluri prokurori (saqa-

rTvelos konstituciis 65-e muxli). aRniSnuli warmoadgenda kidev 

erT wingadadgmul nabijs saqarTvelos prokuraturis damoukide-

blobis uzrunvelsayofad. amasTan erTad, 2018 wlis 30 noembers 

miRebul iqna `prokuraturis Sesaxeb~ saqarTvelos organuli kanoni. 

moqmedi kanonmdeblobiT, saqarTvelos prokuratura aris erTiani, 

centralizebuli sistema, romelic Tavis saqmianobaSi damoukidebe-

lia da emorCileba mxolod kanons. dauSvebelia prokuraturis saqmi-

anobaSi Careva, agreTve nebismieri sxva qmedeba, romelmac SeiZleba 

xelyos misi damoukidebloba (saqarTvelos konstituciis 65-e muxlis 

1-li punqti, `prokuraturis Sesaxeb~ saqarTvelos organuli kanonis 
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me-6 muxlis pirveli punqti). saqarTvelos prokuratura, rogorc da-

moukidebeli organo ar eqvemdebareba aRmasrulebeli xelisuflebis 

arc erT uwyebas. saqarTvelos prokuraturis sistema moicavs saqa-

rTvelos generalur prokuraturas, afxazeTisa da aWaris avtonomi-

uri respublikebis prokuraturebs, Tbilisis prokuraturas, saolqo 

prokuraturebs, raionul prokuraturebs, agreTve kanoniT gaTval-

iswinebul SemTxvevaSi specializebul prokuraturebs. prokuraturis 

saStato erTeulebsa da maT raodenobas gansazRvravs generaluri 

prokurori (`prokuraturis Sesaxeb~ saqarTvelos organuli kano-

nis me-8 muxli). sisxlis samarTlis procesSi prokurors gaaCnia sami 

ZiriTadi funqcia, kerZod: igi axorcielebs sisxlissamarTlebriv 

devnas, gamoZiebis saproceso xelmZRvanelobas da sasamarTloSi mxars 

uWers saxelmwifo braldebas. 

V. sisxlis samarTlis procesis dawyeba, 

sisxlissamarTlebrivi devna, gamoZieba. prokuroris 

diskreciuli uflebamosileba sisxlissamarTlebriv 

devnaze

moqmedi, 2009 wlis sssk-gan gansxvavebiT, winamorbedi 1998 wlis 

da sabWouri saproceso kanonmdebloba sisxlis samarTlis proce-

sis sawyis etapad sisxlis samarTlis saqmis aRZvras iTvaliswinebda. 

aRniSnuli instituti miCneulia sabWour sisxlis samarTlis sapro-

ceso institutad, romelsac Tanamedrove saproceso samarTali ar 

icnobs. sisxlis samarTlis saqmis aRZvra, rogorc sisxlis samarTlis 

procesis pirveli da damoukidebeli stadia58, sisxlissamarTlebrivi 

devnisgan imiT imijneboda, rom, Tu sisxlis samarTlis saqmis aRZvra 

xdeboda konkretul danaSaulebriv faqtze, sisxlissamarTlebrivi 

devna warmoebda mxolod garkveuli piris mimarT. SeuZlebeli iyo 

devnaze saubari konkretul pirze miuTiTeblad59. 

sisxlis samarTlis saqmis aRZvrisa da sisxlissamarTlebrivi dev-

nis dawyebis institutebi rom erTi da igive ar iyo, miuTiTebda is 

garemoebac, rom kanoniT gaTvaliswinebuli safuZvlis arsebobisas Se-

sabamis organos gamohqonda gadawyvetileba sisxlis samarTlis saqmis 

aRZvris Sesaxeb60.

sisxlis samarTlis saqmis aRZvra, rogorc sisxlis samarTlis pro-

58 fafiaSvili/TevzaZe, 2002, 25-37.

59 meurmiSvili, 2015, 71-74.
60 kariauli, sadisertacio naSromi, 2002, 63. 
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cesis pirveli da damoukidebeli stadia, 2005 wlis 25 marts sisxlis 

samarTlis saproceso kodeqsSi Setanili sakanonmdeblo cvlilebis 

Sedegad gauqmda61. 

maSin, rodesac winamorbedi sisxlis samarTlis saproceso kanon-

mdeblobiT sisxlis samarTlis procesis sawyisi stadia saqmis aRZ-

vra iyo, moqmedi saproceso kodeqsis (me-100 mux.) mixedviT, procesis 

dawyebiT stadias warmoadgens gamoZieba62, romelsac gamomZiebeli, an 

prokurori iwyebs danaSaulis Sesaxeb informaciis miRebisas. aRniS-

nuli informacia SeiZleba prokurors an gamomZiebels miawodon, 

gamovlindes ss procesis dros an gamoqveyndes masmediaSi. informa-

cia SeiZleba iyos zepiri, werilobiTi an sxvagvarad dafiqsirebuli. 

gamoZiebis dawyebis safuZveli SeiZleba iyos anonimuri cnobac, magram 

mxolod anonimuri cnoba ar ganixileba sisxlissamarTlebrivi devnis 

ganxorcielebis safuZvlad.

moqmedi sisxlis samarTlis saproceso kodeqsi erTmaneTisgan 

mijnavs gamoZiebasa da sisxlissamarTlebriv devnas. sisxlissamarT-

lebrivi devnis ganxorcielebis wesi moqmedi kanonmdeblobisgan gansx-

vavebulad iyo gansazRvruli rogorc sabWouri, ise 1998 wlis sisxlis 

samarTlis saproceso kanonmdeblobiT. 

moqmedi sssk-gan gansxvavebiT, 1923 wlis kodeqsiT sisxlissamarT-

lebrivi devnis ganxorcielebaSi dazaralebuli metad mniSvnelovan 

rols asrulebda. dazaralebuli nebismier saqmeze subsidiur bralm-

deblad, xolo garkveuli kategoriis saqmeebze kerZo bralmdeblad 

gvevlineboda. kerZo da kerZo-sajaro braldebis saqmeze dazarale-

buli prokurorTan erTad warmoadgenda braldebis mxares63. dazara-

lebuli iyo procesis aqtiuri monawile da ara uuflebo obieqti64. 

analogiuri mdgomareoba iyo SenarCunebuli 2010 wlis 1 oqtombramde. 

1998 wlis sssk-i dazaralebuls aseve aniWebda farTo uflebamosile-

bas da am uflebebiT igi procesis erT-erT (braldebis) mxared gvev-

lineboda. moqmedi saproceso kodeqsiT dazaralebuli ar aris mxare 

da igi uflebrivad mowmes uTanabrdeba65.

1998 wlis sssk-is 23-e muxli sisxlissamarTlebrivi devnis Sem-

deg saxeebs gansazRvravda: sajaro, subsidiuri, kerZo-sajaro, kerZo. 

61 meurmiSvili, 2015, 71-74.

62 Tumca, ar aris gamoricxuli sisxlis samarTlis procesis dawyeba sisxlissamarT-

lebrivi devniTac, roca adgili aqvs piris dakavebas gadaudebeli aucileblobi-

dan gamomdinare (sssk-is 171-e muxlis me-2 nawiliT gaTvaliswinebuli SemTxveva).

63 CxeiZe, marTlmsajuleba da kanoni, 2013, #2, 118; boxaSvili, 2004, 46.

64 TumaniSvili, samarTlis Jurnali, 2009, #2, 87.

65 kariauli, marTlmsajuleba da kanoni, 2011, #2, 139; SalikaSvili, 2011, 114.
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devnis aRniSnuli saxeebidan yvelaze wamyvani adgili ekava sajaro 

sisxlissamarTlebriv devnas, romelsac TiTqmis yvela kategori-

is saqmeze prokurori damoukideblad axorcielebda, gansxvavebiT 

gamomZieblisgan, romlis uflebamosileba am kuTxiT SezRuduli iyo, 

rac imaSi gamoixateboda, rom mas prokuroris Tanxmoba sWirdeboda66. 

subsidiuri devnis ganxorcieleba damokidebuli iyo dazarale-

bulze an mis warmomadgenelze, vinaidan devnaze prokuroris uaris 

SemTxvevaSi dazaralebuls SeeZlo mxari daeWira devnisTvis, rac 

devnis gagrZelebis winapiroba iyo67. aseT dros prokurors SeeZ-

lo monawileoba ar mieRo saqmis Semdgom sasamarTlo ganxilvaSi da 

dazaralebuli gvevlineboda subsidiur mdevnelad68. subsidiuri 

sisxlissamarTlebrivi devna mxolod sasamarTloSi sisxlis samarTlis 

saqmis ganxilvisas mimdinareobda, vinaidan igi gulisxmobda prokuro-

ris mier formulirebuli braldebis mxardaWeras, xolo saxelmwifo 

braldeba arsebobda mxolod sasamarTloSi saqmis ganxilvis dros69.

kerZo-sajaro sisxlissamarTlebrivi devna devnis sxva saxeebisgan 

imiT gamoirCeoda, rom devna dazaralebulis saCivris safuZvelze iw-

yeboda da dazaralebulis pozicia procesis mimdinareobisas gadam-

wyvet mniSvnelobas iZenda. Tumca im kategoriis saqmeebze, romelic 

kerZo-sajaro devnis sferos miekuTvneboda, devnis dawyeba proku-

rors dazaralebulis saCivris gareSec SeeZlo, Tu saqme gansakuTre-

buli sazogadoebrivi mniSvnelobis iyo da agreTve, dazaralebuls 

umweobis an braldebulze damokidebulebis gamo ar SeeZlo daecva 

Tavisi uflebebi da kanonieri interesebi. magram aseT SemTxvevaSi 

dazaralebulis werilobiTi Tanxmoba mainc iyo saWiro70.

1998 wlis sssk-iT (26-e mux.), iseve rogorc 1923 da 1960 ww. sapro-

ceso kodeqsebiT, gansazRvruli iyo is danaSaulebi, romelTa ganxor-

cielebis SemTxvevaSi sisxlissamarTlebrivi devnis dasawyebad saWiro 

iyo dazaralebulis saCivris arseboba. saproceso kanonmdebloba 

prokurors aZlevda uflebas Careuliyo aseT saqmeSi sajaro intere-

sis dasacavad da kerZo braldebis saqme sajaro braldebis saqmed iq-

ceoda. kerZo-sajaro braldebis saqmeze devnis dasawyebad saWiro iyo 

dazaralebulis saCivari, magram saqme ar wydeboda dazaralebulis da 

braldebulis SerigebiT. braldebulis dazaralebulTan Serigebis 

66 meurmiSvili, 2015, 59.

67 meiSvili/jorbenaZe, 2007, 87-88.

68 iqve, 65-66. 

69 iqve, 88. 

70 meurmiSvili, 2015, 67. 
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safuZvelze sisxlissamarTlebrivi devnis Sewyveta imas gulisxmobda, 

rom Serigeba unda momxdariyo sasamarTlo ganaCenis gamotanamde. 

kerZo-sajaro sisxlissamarTlebrivi devnis Sewyvetis safuZveli 

braldebulTan dazaralebulis Serigeba mxolod maSin SeiZleba gamx-

dariyo, roca devnis gagrZelebas SeeZlo ziani mieyenebina rogorc bral-

debulisTvis, ise dazaralebulisTvis. magaliTad, gaupatiurebis Sem-

deg braldebuli da dazaralebuli Serigdebodnen da ojaxs Seqmnidnen71. 

kerZo sisxlissamarTlebrivi devna iwyeboda ssk-is gansazRvruli 

muxlebiT gaTvaliswinebul danaSaulTa (janmrTelobis ganzrax msu-

buqi dazianeba da cema) ganxorcielebisas. kerZo-sajarosgan gansxvave-

biT, kerZo sisxlissamarTlebrivi devnis rogorc dawyeba, ise Sewyveta 

damokidebuli iyo dazaralebulze. devnis Sewyveta SesaZlebeli iyo 

dazaralebulisa da braldebulis SerigebiT. prokurors kerZo bral-

debis saqmeSi Cabmis uflebac hqonda mxareTa moTxovnis SemTxvevaSi da 

maSin, roca saqme gansakuTrebuli sazogadoebrivi mniSvnelobis iyo72.

moqmedi sss kodeqsiT sisxlissamarTlebrivi devna ar aris dayo-

fili saxeebad, rasac SeiZleba hqondes Tavisi dadebiTi da uaryofiTi 

mxareebi. aseT dayofaze uaris Tqma aixsneba imiT, rom devnis gan-

xorcieleba prokuroris diskrecias ganekuTvneba, rac imas niSnavs, 

rom dazaralebulis uari prokurorisTvis ar warmoadgens devnis 

damabrkolebel garemoebas da man mxolod iribad SeiZleba zegavlena 

moaxdinos devnaze. Tumca, gamoTqmuli mosazrebis Tanaxmad, devnis 

dayofa saxeebad da zogierT danaSaulze kerZo-sajaro devnis arse-

boba gamarTlebuli iqneboda, vinaidan `kerZo interesi metia, vidre 

sajaro~73.

2009 wlis sss kodeqsma gaiTvaliswina sisxlissamarTlebrivi dev-

nis diskreciis principi (me-16 da 105-e, 106-e, 166-e, 168-e muxlebi), rac 

sakanonmdeblo novacias warmoadgens. 105-e muxlis me-3 nawili uSvebs 

sisxlissamarTlebrivi devnis dawyebaze uaris Tqmis an devnis Sewyve-

tis SesaZleblobas, Tu devna ewinaaRmdegeba sisxlissamarTlebriv 

politikas, romlis saxelmZRvanelo principebis zogadi nawili saja-

roa. aRniSnuli warmoSobs kiTxvas, aqvs Tu ara prokurors ufleba ar 

daiwyos devna an uari Tqvas masze, roca piri imxileba mZime an gansa-

kuTrebiT mZime danaSaulis CadenaSi? dasmul kiTxvaze sssk pirdapir 

pasuxs ar iZleva, magram iuridiul literaturaSi gamoTqmuli Sexe-

dulebiT, prokurors amis SesaZlebloba aqvs74. 

71 meiSvili/jorbenaZe, 2007, 90. 

72 1998 wlis sssk-is 27-e muxli.

73 dvaliZe, 2013, 12.

74 mefariSvili, 2014, 19.
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Tu devnis dawyeba prokuroris diskreciaa da mis Tavisufal Sexed-

ulebazea damokidebuli, gamoZiebis dawyeba Sesabamisi safuZvlebis ar-

sebobisas savaldebuloa75. gamoZieba iwyeba danaSaulis Cadenis Sesaxeb 

informaciis miRebisas an pirvelive sagamoZiebo moqmedebis Catarebi-

sas76. Tu arsebobs sisxlis samarTlis kodeqsiT gaTva liswinebuli 

qmedeba, romelic gamoZiebis dawyebis safuZvelia, prokurori val-

debulia daiwyos gamoZieba da mas ar SeuZlia uari Tqvas gamoZiebis 

dawyebaze sakuTari Sexedulebisamebr. SeiZleba gamoZieba da sisxlis-

samarTlebrivi devna erTdroulad daiwyos, magram, rogorc wesi, 

gamoZiebis dawyeba devnis dawyebas win uZRvis77, rogorc sisxlis samar-

Tlis procesis sawyisi stadia78. SeiZleba gamoZieba Catardes, mag ram 

gamoZiebiT miRebuli mtkicebulebebis safuZvelze, diskreciuli 

uflebamosilebis farglebSi, prokurorma uari Tqvas sisxlissamarT-

lebriv devnaze79. maSasadame, gamoZiebis dawyeba da ganxorcieleba ar 

niSnavs imas, rom sisxlissamarTlebrivi devnac ganxorcieldeba. 

gamoZiebisa da sisxlissamarTlebrivi devnis gamijvna gansa-

kuTrebiT damaxasiaTebelia SejibrebiTi procesisTvis, rac gamarTle-

bulia imdenad, ramdenadac gamoZiebisa da braldebis funqciebi ar 

SeiZleba iyos gaigivebuli. gamoZiebis mizani saqmeze mtkicebulebaTa 

mopoveba, saqmeze obieqturi WeSmaritebis dadgena unda iyos da ara 

sabraldebo, sisxlissamarTlebrivi devnis funqciis ganxorcieleba80. 

VI. dacvis mxare

1. dacvis qveS myofi piri

2010 wlis 1 oqtombramde moqmedi sss kanonmdebloba procesis 

sxvadasxva stadiaze dacvis mxares sxvadasxva procesualur statuss 

aniWebda. magaliTad, 1998 wlis saproceso kodeqsiT, procesis sawyis 

etapze gamomZiebeli prokuroris TanxmobiT an TviTon prokurori 

pirs cnobda eWvmitanilad, Tu arsebobda safuZvliani eWvi, rom pirma 

danaSauli Caidina, magram ar iyo igi sakmarisi misTvis braldebis wa-

sayeneblad (72-e mux.). piris eWvmitanilad cnobis Semdgomi stadia iyo 

75 laliaSvili, 2015, 51.

76 iqve, 46. 

77 iqve, 47.

78 meurmiSvili, wignSi: saqarTvelos sisxlis saproceso samarTali, kerZo nawili, 

2017, 66. 

79 iqve, 2017, 69. 

80 mefariSvili, marTlmsajulebis macne, 1996, #1, 25. 
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gamomZieblis an prokuroris dadgenilebiT piris braldebulis saxiT 

pasuxisgebaSi micema, roca pasuxisgebaSi micemuli braldebulis sta-

tuss iZenda (75-e mux.).

dRes moqmedi saproceso kodeqsi saerTod ar icnobs termin `eWv-

mitanils~ da dacvis mxare Tavidanve, procesis sawyis etapzeve iZens 

braldebulis statuss. braldebulad iwodeba danaSaulis savaraudod 

Camdeni piri da igi am statuss inarCunebs sisxlissamarTlebrivi devnis 

dawyebidan pirveli instanciis sasamarTloSi saqmis arsebiTad ganxil-

vis damTavrebamde. braldebulad piris cnoba xdeba gamoZiebis stadi-

aze Sekrebil im mtkicebulebaTa mixedviT, romelic sakmarisia dasab-

uTebuli varaudisTvis, rom am pirma danaSauli Caidina (169-e mux.). Tu 

adre moqmedi saproceso kanonmdeblobiT dacvis mxares jer `eWvmit-

anilis~, Semdeg `braldebulis~, xolo sasamarTloSi saqmis arsebiTad 

ganxilvisas `gansasjelis~ statusi eniWeboda, dRes moqmedi kanonmde-

bloba `braldebulis~ erTian statusSi aerTianebs `eWvmi tanilis~ da 

`gansasjelis~ formalur niSnebs. Sesabamisad, literaturaSi gamoTqmu-

li TvalsazrisiT, `dacvis mxare mTeli procesis ganmavlobaSi gvev-

lineba farTo uflebebiT aRWurvil procesis aqtiur mxared~81, ra-

sac misaReb cvlilebad miiCneven da dadebiT Sefasebas aZleven82. 

2. advokatis instituti

saqarTveloSi damcvelis institutis aTvlis wertilad SeiZleba 

CaiTvalos 1922 wlis 2 noemberi, rodesac cak-is dadgenilebiT sax-

alxo mosamarTleTa sabWosTan daarsda sisxlis samarTlisa da samo-

qalaqo samarTlis saqmeTa damcvelTa kolegia, xolo 1923 wlis 15 

seqtembris cak-is da saxkomsabWos erToblivi dadgenilebiT aRmosav-

leT da dasavleT saqarTvelos olqis sasamarTloebTan Seiqmna sisx-

lis samarT lisa da samoqalaqo samarTlis saqmeTa damcvelTa kole-

giebi. saqarTvelos cak-is 1924 wlis 28 Tebervlis dadgenilebiT, 

damcvelTa kolegiis wevri SeiZleboda yofiliyo umaRlesi iuridi-

uli ganaTlebis mqone piri an piri, romelsac hqonda iusticiis or-

ganoebSi muSaobis aranakleb erTi wlis staJi. damcvelTa kolegiis 

ganviTarebis Semdegi etapia cak-is 1927 wlis 5 seqtembris dadgenile-

ba, romliTac uzenaes sasamarTlosTan iqmneba samoqalaqo da sisxlis 

samarTlis saqmeTa damcvelTa kolegia83. 

81 TumaniSvili, 2014, 123.

82 faliaSvili, marTlmsajuleba da kanoni, 2006, #4, 17.

83 aqubardia, 2011, 19-20.
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XX saukunis 30-40-ian wlebSi advokatTa kolegiis funqcionireba 

araefeqturi iyo da igi jerovan rols ver asrulebda dacvis funqci-

is gansaxorcieleblad. amaze metyvelebs is, rom sasamarTloebSi saqme 

gamartivebulad mimdinareobda, romelSic arc braldebuli da arc 

misi damcveli ar monawileobda, rac dacvis uflebis srul ignorire-

bas moaswavebda. ufro metic, damcvelsa da braldebuls sasamarTlos 

gadawyvetilebis gasaCivrebis uflebac ar gaaCndaT84. 

XX saukunis 60-ian wlebSi, kerZod, saqarTvelos ministrTa sab-

Wos 1960 wlis 26 ivlisis dadgenilebiT advokaturis reorganizacia 

ganxorcielda, Camoyalibda afxazeTisa da aWaris avtonomiuri res-

publikebis advokatTa kolegiebi. Semdgomi etapi iyo ssr kavSiris 

1977 wlis konstituciaSi advokaturis samarTlebrivi mdgomareobis 

asaxva. 1979 wels ki ssr kavSirSi miiRes kanoni advokaturis Sesaxeb, 

ris safuZvelzec 1981 wlis 12 noembers saqarTveloSi miRebul iqna 

debuleba advokaturis Sesaxeb85. 

saqarTvelos mier damoukideblobis mopovebis Semdeg ganxor-

cielebuli samarTlebrivi reformis mniSvnelovan nawils warmoad-

genda advokaturis reorganizacia. am mizniT saqarTvelos parlament-

ma 2001 wlis 20 ivniss miiRo kanoni `advokatTa Sesaxeb~, romelmac 

gansazRvra advokaturis saqmianobis principebi, advokatTa samarT-

lebrivi statusi da pasuxismgebloba86. aRniSnuli kanonis mixedviT, 

saqarTveloSi Seqmnilia advokatTa asociacia, romelSic unda iyos 

gaerTianebuli saadvokato saqmianobis nebarTvis mqone yvela piri. ma-

Sasadame, Tu sabWoTa xelisuflebis pirobebSi advokatebi advokatTa 

kolegiaSi erTiandebodnen, dRes moqmedi kanonmdeblobiT, advokatTa 

kolegiebi advokatTa asociaciam Caanacvla. advokatad moRvaweobis 

msurvel pirs, advokatTa asociaciis wevrobis paralelurad, SeuZlia 

samewarmeo iuridiuli piris saxiT daafuZnos kerZo saadvokato biuro. 

advokaturis ganviTarebis istoriaSi mniSvnelovania samarTalwar-

moebaSi usasyidlod advokatis monawileobis forma da masTan dakav-

SirebiT ganxorcielebuli cvlilebebi. 2005 wlamde saqarTveloSi 

moqmedebda saxazino advokatis instituti, rac sabWoTa sistemisTvis 

iyo damaxasiaTebeli. 2005-2007 wlebSi momzadda saxazino advokatis 

institutis reformis koncefcia, ris Sedegadac, 2007 wlis 19 ivniss 

miRebul iqna saqarTvelos kanoni iuridiuli daxmarebis Sesaxeb. 

aRniSnuli kanoniT iusticiis saministros sistemaSi Seiqmna iuridi-

uli daxmarebis samsaxuri, romelic 2009 wlidan sasjelaRsrulebis, 

84 iqve, 21.

85 aqubardia, 2011, 22.

86 iqve, 23.
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probaciisa da iuridiuli daxmarebis sakiTxTa saministros daqvemde-

barebaSi gadavida87.

iuridiuli daxmarebis Sesaxeb kanonma sisxlis saproceso samar-

TalSi axali institutis danergvasTan dakavSirebiT axali termino-

logiac Semoitana. iuridiuli daxmarebis biuros, iuridiuli dax-

marebis mimwodebel an reestrSi registrirebul advokats, romelic 

dasaxelebuli kanonis safuZvelze axorcielebs iuridiul daxmarebas, 

sazogadoebrivi advokati ewodeba (me-2 mux., `d~). sazogadoebrivi ad-

vokatis instituti siaxles warmoadgens qarTuli sisxlis saproceso 

samarTlisTvis. 

iuridiuli daxmarebis samsaxuri metad mniSvnelovan funqcias as-

rulebs imisTvis, rom braldebuli iyos uzrunvelyofili dacviT, Tu 

mas ar gaaCnia materialuri saSualeba iuridiuli daxmarebis asanazRa-

ureblad. dacvis uflebiT braldebulis uzrunvelyofas didi mniSv-

neloba eniWeba, vinaidan igi aris adamianis uflebaTa evropuli konven-

ciis me-6 muxliT garantirebuli samarTliani sasamarTlos uflebis 

Semadgeneli nawili. marTlmsajulebis interesebidan gamomdinare, 

usasyidlo dacvis uflebiT uzrunvelyofas exeba aseve samoqalaqo 

da politikuri uflebebis Sesaxeb saerTaSoriso paqtis me-14 muxli. 

aRniSnuli ufleba garantirebulia saqarTvelos moqmedi sss kodeqsis 

46-e muxliT, romelic saxelmwifos xarjze dacvas iTvaliswinebs, Tu: 

a) gadaxdisuunaro braldebuli moiTxovs advokatis daniSvnas; b) ar-

sebobs sssk-iT dadgenili savaldebulo dacvis SemTxveva da sisxlis 

samarTlis saqmeSi ar monawileobs braldebulis mier ayvanili advo-

kati (dacva SeTanxmebiT).

braldebulis dacva imdenad mniSvnelovania marTlmsajulebis sru-

lad gansaxorcieleblad, rom mas moqmedi sssk-is 45-e muxli konkre-

tul SemTxvevebSi savaldebulodac (savaldebulo dacva) acxadebs, 

rasac 1998 wlis sssk-i iZulebiT dacvas uwodebda. 

VII. mtkicebuleba 

mtkicebulebis cneba pirvelad 1931 w. 1 martis ssr centraluri 

aRmasrulebeli komitetisa da saxalxo komisarTa sabWos mier miRe-

buli `sisxlis samarTlis saqmeTa gamo winaswari gamokvlevisaTvis 

miRebuli droebiTi wesebis~ me-17 muxlSi iqna Camoyalibebuli da 

ganisazRvra, Tu ra monacemebi SeiZleba CaTvliliyo damamtkicebel 

sabuTad. aRniSnuli wesebis miRebamde 1923 w. sssk-iT gamomZiebelsa 

87 iqve, 34.
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da mosamarTleze iyo damokidebuli garkveuli monacemebi mieCnia Tu 

ara mtkicebulebad88. 

1923 wlis sssk-s 57-e muxliT mtkicebulebis saxeebad ganisazRvra 

mowmis Cveneba, eqspertis daskvna, nivTieri mtkicebuleba, gasinjva-

daTvalierebis oqmi, braldebulis piradi axsna-ganmarteba da sxva 

werilobiTi dokumentebi. 1960 wlis sssk ki mtkicebulebis CamoTv-

lili saxeebis garda kidev sxva mtkicebulebis saxeebsac icnobda, ro-

goric iyo dazaralebulis Cveneba da eWvmitanilis Cveneba89 (61-e mux.). 

mtkicebulebis is saxeebi, romelic 1960 wlis sssk-iT iyo gaTval-

iswinebuli, aisaxa 1998 wlis saproceso kanonmdeblobaSic90. 

moqmedi, 2009 wlis sssk zemoT dasaxelebuli mtkicebulebis saxe-

ebidan ar iTvaliswinebs dazaralebulis da eWvmitanilis Cvenebebs, 

rac imiT aris ganpirobebuli, rom moqmedi saproceso kanonmdebloba 

eWvmitanils, rogorc procesis subieqts ar icnobs, xolo dazarale-

buls mowmis statusi eniWeba. 

is, rom moqmedi sisxlis samarTlis saproceso kanonmdebloba ar 

icnobs eWvmitanilis instituts da Sesabamisad, eWvmitanilis Cvene-

bas, rogorc mtkicebulebis saxes, zogierTi avtoris SexedulebiT, 

SeiZleba dadebiTadac Sefasdes. qarTveli mecnieri b. xaraziSvili 

aRniSnavda, rom `Seuwynarebelia braldebis wardgenis momzadebis sa-

babiT pirovnebis eWvmitanilad dakiTxva. aseT SemTxvevaSi gasaqani 

miecema ukanonobas da TviTnebobas~91. praqtikaSi eWvmitanilis dakiTx-

va da amis Sedegad miRebuli Cveneba, xSirad gamoiyeneboda braldebis 

wardgenis mosamzadeblad, rac marTlac qmnis adamianis uflebebis 

darRvevis safrTxes. magram isic sayuradReboa, rom 1960 w. sssk-iT 

eWvmitanilis mier Cvenebis micema mis saproceso uflebad iTvleboda 

da ara movaleobad. Tu eWvmitanili Cvenebis micemaze uars ityoda an 

cru Cvenebas miscemda, pasuxs ar agebda92. 

2009 wlis sisxlis samarTlis saproceso kodeqssa da adre moqmed 

sisxlis saproceso samarTals Soris sxvaoba imaSic mdgomareobs, igi 

irib Cvenebas dasaSveb mtkicebulebad miiCnevs mxolod maSin, Tu igi 

dasturdeba sxva iseTi mtkicebulebiT, romelic ar aris iribi Cveneba 

(76-e muxlis me-3 nawili). 

irib Cvenebad iTvleba Cveneba, romelic sxva piris mier gavrcele-

bul informaciaze miuTiTebs. sxvagvarad irib Cvenebas nawarmoebi mt-

88 kariauli, sadisertacio naSromi, 2002, 129. 

89 xaraziSvili, 1982, 249-253.

90 CxeiZe, 2010, 82. 

91 xaraziSvili, 1982, 252.

92 faliaSvili/TalakvaZe, 1988, 157. 
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kicebulebac ewodeba93. iribi Cveneba gansxvavdeba iribi mtkicebulebi-

sgan da maT Soris tolobis niSani ar daismis. iribi Cveneba SeiZleba 

iyos pirdapiri an iribi mtkicebuleba. iribi Cveneba aris Tu ara iribi 

mtkicebuleba, damokidebulia imaze, Tu ra mimarTebaSia mtkicebis sa-

ganTan94. sssk-is 76-e muxlis me-3 nawili exeba ara irib mtkicebulebas, 

aramed irib Cvenebas. 

saqarTvelos sakonstitucio sasamarTlos 2015 wlis 

gadawyvetilebis Tanaxmad, sasamarTlos gamamtyunebeli ganaCeni 

ar SeiZleba irib Cvenebas efuZnebodes95. aRniSnul sakiTxTan dakav-

SirebiT analogiur pozicias gamoxatavs adamianis uflebaTa evro-

puli sasamarTloc96. 2009 wlis sssk 2015 wlamde uSvebda iseTi iribi 

Cvenebis gamoyenebas, romelic sxva mtkicebulebiT dasturdeboda da 

ar akeTebda daTqmas, Tu rogori unda yofiliyo an ar unda yofiliyo 

iribi Cvenebis damadasturebeli `sxva mtkicebuleba~. aseTi formuli-

reba SesaZleblobas uSvebda, rom gamoyenebuli yofiliyo iseTi iribi 

Cveneba, romelic kvlav iribi CvenebiT dasturdeboda. dRevandeli 

sakanonmdeblo mdgomareobiT aseTi Cvenebis gamoyeneba dauSvebelia. 

moqmedi sssk iribi Cvenebis samarTalwarmoebaSi gamoyenebisTvis 

or winapirobas gansazRvravs: 1. iribi Cvenebis mimcems unda SeeZlos 

pirvelwyaroze miTiTeba; 2. irib CvenebaSi mocemuli informacia unda 

dasturdebodes sxva mtkicebulebiTac, romelic ar aris iribi Cveneba97.

VIII. aRkveTis RonisZiebebi

1923 wlis sisxlis samarTlis saproceso kodeqsis 144-e muxli 

aRkveTis RonisZiebis Semdeg saxeebs icnobda: 1) wausvlelobis xelwer-

ili; 2) piradi da qonebrivi Tavdeboba; 3) sawindari; 4) SinadatusaReba; 

5) dapatimreba; 6) samxedro mosamsaxureTa mimarT ufrosis meTvaly-

ureoba. `sawindari~ aRniSnavda imas, rac Tanamedrove sisxlis sapro-

ceso samarTalSi aRiniSneba terminiT `girao~. rac Seexeba `Sinadata-

suRebas~, igi gulisxmobda Sinapatimrobas, romelic iTvalis winebda 

pirisTvis saxlidan gasvlis akrZalvas badragis gareSe an uimisod. 

1923 w. 1 martis ssr centraluri aRmasrulebeli komitetisa da 

93 fafiaSvili, 2015, 264.

94 maRlakeliZe/TumaniSvili, marTlmsajuleba da kanoni, 2017, #1, 31-32.

95 ix. saqarTvelos sakonstitucio sasamarTlos 2015 wlis 22 ianvris #1/1/548 

gadawyvetileba.

96 saxelmZRvanelo winadadebebi sisxlis samarTlis saqmeze ganaCenis formis, misi 

dasabuTebulobisa da teqstis stilistikuri gamarTulobis Taobaze, 2015, 340.

97 fafiaSvili, 2015, 266.
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saxalxo komisarTa sabWos mier miRebuli `sisxlis samarTlis saqmeTa 

gamo winaswari gamokvlevisaTvis miRebuli droebiTi wesebiT~ gauqmda 

1923 w. sssk-iT dadgenili iseTi aRkveTis RonisZiebani, rogoric iyo 

qonebrivi Tavdeboba, girao, Sinapatimroba da aRkveTis RonisZiebebad 

daadgina: a) gausvlelobis xelwerili; b) piradi an koleqtiuri Tavde-

boba da g) dapatimreba.

1960 wlis sisxlis samarTlis saproceso kodeqsmac ar gaiTva-

liswina aRkveTis RonisZiebad qonebrivi Tavdeboba da Sinapatimroba. 

1960 wlis saproceso kodeqsi, 1923 wlis kodeqsisgan gansxvavebiT, 

aRkveTis RonisZiebis iseT saxes icnobda, rogoric iyo sazogadoe-

brivi organizaciis Tavdeboba da arasrulwlovnis sameTvalyureod 

gadacema. 

1923 wlis sssk-is garda, Sinapatimrobas, rogorc aRkveTis 

RonisZiebis saxes, iTvaliswinebda 1998 wlis sssk-ic (166-e mux.) da 

igi patimrobis Semdeg yvelaze mkacr aRkveTis RonisZiebas warmoad-

genda98. kodeqsiT Sinapatimrobis gamoyeneba gaTvaliswinebuli iyo im 

pirTa mimarT, romelTa sruli izolaciis aucileblobac ar arsebob-

da. kerZod, pirveli an meore jgufis inavlidis, mZime qronikuli an 

infeqciuri sneulebiT daavadebuli piris, 12 kviraze meti xnis orsu-

li qalis mimarT, agreTve braldebulis mZime ojaxuri mdgomareobis 

dros.

Sinapatimroba, rogorc aRkveTis RonisZieba, gauqmda 2005 wlis 

sakanonmdeblo cvlilebis Sedegad. dasaxelebul aRkveTis RonisZie-

bas ar icnobs moqmedi 2009 wlis sssk. aRkveTis RonisZiebebTan dakav-

SirebiT 1998 wlis sssk-is Taviseburebad unda CaiTvalos isic, rom 

igi icnobda policiis zedamxedvelobaSi gadacemis instituts (167-e 

mux.)99, romelic Sinapatimrobis msgavsad, 2005 wels gauqmda. 

moqmedi sisxlis samarTlis saproceso kanonmdebloba Semdegi sax-

is aRkveTis RonisZiebebs iTvaliswinebs: 1. SeTanxmeba gausvlelobisa 

da saTanado qcevis Sesaxeb; 2. piradi Tavdeboba; 3. samxedro mosamsax-

uris qcevisadmi sardlobis meTvalyureoba; 4. girao; 5. patimroba100.

marTalia, moqmedi sisxlis samarTlis saproceso kanonmdeblo-

ba Sinapatimrobas aRkveTis RonisZiebis saxed ar acxadebs, magram 

Sinapatimroba gamoiyeneba sasjelis erT-erT formad101. 

98 gabisonia, 2003, 138 da Semdegi.

99 iqve, 174 da Semdegi.

100 fafiaSvili, wignSi: saqarTvelos sisxlis saproceso samarTali, kerZo nawili, 

2017, 256-354.

101 ix. arasrulwlovanTa marTlmsajulebis kodeqsis 69-e muxli da sisxlis samar-

Tlis kodeqsis 471-e muxli.
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IX. ganridebisa da mediaciis instituti

qarTuli sisxlis samarTlis procesis ganviTarebis gzaze metad 

mniSvnelovania 2010 wels `arasrulwlovanTa ganridebisa da mediaciis 

programis~ SemoReba, xolo 2011 wlidan aRniSnuli programis srulwlo-

van pirebzec gavrceleba. srulwlovanTa ganrideba sssk-iT regulird-

eba, xolo arasrulwlovanTa ganrideba da arasrulwlovan Ta mimarT 

sisxlis samarTlis procesis ganxorcieleba arasrulwlovan Ta mar-

Tlmsajulebis kodeqsiT, rac metad mniSvnelovan siaxles warmoadgens. 

2009 wlis sssk-is miRebasTan erTad damtkicda ̀ sisxlis samarTlis 

politikis saxelmZRvanelo principebi~, romliTac prokurori xelmZ-

Rvanelobs sisxlissamarTlebrivi devnis Sesaxeb gadawyvetilebis 

miRebisas. aRniSnuli principebi prokurors utovebs SesaZleblobas 

airCios tradiciuli marTlmsajulebis gza an aRdgeniTi marTlmsa-

juleba102. aRdgeniTi marTlmsajulebis farglebSi ar xdeba sisxlis-

samarTlebrivi devna, mas sisxlissamarTlebrivi devnis alternatiul 

meqanizmad ganixilaven103. aRdgeniTi marTlmsajulebis mizania ara 

damnaSavis dasja, aramed gamosworeba104. 

mediacia ganixileba aRdgeniTi marTlmsajulebis formad, 

romelsac bolo periodSi didi yuradReba eTmoba. mediacia gulisx-

mobs mesame piris (mediatori) monawileobiT mxareebs Soris konfliqtis 

gadawyvetis process. mediaciis dros dazaralebulis interesebis 

gaTvaliswinebas prioritetulad miiCneven. mediacia danaSaulis Cam-

densac xels uwyobs resocializaciaSi. danaSaulis CamdenisTvis me-

diacias Sedegad nasamarTleoba ar mosdevs, rac sisxlis samarTals 

ufro liberalurs da humanurs xdis105. 

mediacia miiCneva tradiciuli sisxlis samarTlis procesis im al-

ternatiul saSualebad, romelic iZleva im miznebis miRwevis SesaZleb-

lobas, romelic sasjelis meSveobiT xorcieldeba106.

ganridebisa da mediaciis instituti warmatebiT damkvidrda qar-

Tul samarTalsa da praqtikaSi. Tumca eqspertebi miuTiTeben am in-

stitutis naklovan mxareebzec, rac sakanonmdeblo xarveziTaa gan-

pirobebuli107. 

102 CxeiZe, marTlmsajuleba da kanoni, 2015, #5, 108.

103 iqve, 109. 

104 iqve, 108. 

105 TumaniSvili, krebulSi: sisxlis samarTlis mecniereba erTiani evropuli ganvi-

Tarebis procesSi, 2013, 257-258.

106 iqve, 261.

107 aqubardia, guram naWyebia _ 75, saiubileo krebuli, 2016, 61.
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X. sisxlis samarTlis procesis gagrZeleba sasamarTloSi.

sasamarTlo ganxilva

samarTalSi micema _ 1960 wlis kodeqsi sisxlis samarTlis proce-

sis damoukidebel stadiad gamoyofda `samarTalSi micemas~, romelic 

sagamoZiebo organoebis mimarT erTgvar sakontrolo xasiaTs atareb-

da108. braldebulis samarTalSi micemis ganCineba sasamarTlos ganmwes-

rigebel sxdomaze gamohqonda. Tu mosamarTle ar eTanxmeboda sab-

raldebo daskvnas an rodesac SerCeuli aRkveTis RonisZieba Secvlas 

saWiroebda, saqme ganmwesrigebel sxdomaze unda ganxiluliyo (222-e 

mux.). 1960 wlis ss saproceso kodeqsis 230-e muxli iTvaliswinebda 

samarTalSi micemis dros gamosarkvev sakiTxebs. 

braldebulis samarTalSi micemis ori wesi arsebobda: mosamarT-

lis mier erTpirovnulad gadawyveta da kolegiurad sasamarTlos 

mier ganmwesrigebel sxdomaze. umetes saqmeze braldebulis samar-

TalSi micemis sakiTxs mosamarTle wyvetda erTpirovnulad. bral-

debulis samarTalSi micemas kolegiuri wesiT kanoni gansazRvravda. 

samarTalSi micemis kolegiuri wesi moqmedebda im SemTxvevaSi, Tu: 1. 

mosamarTle sabraldebo daskvnas ar eTanxmeboda; 2. mosamarTle miiC-

nevda, rom braldebulis mimarT SerCeuli aRkveTis RonisZieba unda 

Secvliliyo an gauqmebuliyo; 3. ixileboda arasrulwlovnis mier 

Cadenili danaSaulis saqme; 4. braldebulisTvis SeiZleba miesajaT 

sasjelis umaRlesi zoma _ daxvreta109. 

moqmedi, 2009 w. sssk samarTalSi micemis stadiis nacvlad iTval-

iswinebs winasasamarTlo sxdomas, romelic sasamarTlo warmoebis 

meore etapia braldebulis sasamarTloSi pirvelad wardgenis Sem-

deg110, Tumca win uZRvis saqmis arsebiTad ganxilvisTvis gadacemas 

da warmoadgens saqmis arsebiTi ganxilvisTvis mosamzadebel stadias 

(219-220-e mux.). 

samsjavro garCeva _ sabWoTa sisxlis samarTlis procesis Ziri-

Tad da umniSvnelovanes stadiad ganixileboda samsjavro111 garCeva. am 

108 faliaSvili, 1984, #6, 23. 1923 wlis sssk samarTalSi micemis stadiaze Sesas-

rulebel saproceso moqmedebebs XX TavSi ganixilavda, magram ara samarTalSi 

micemis saxiT, aramed saxelwodebiT: `saxalxo mosamarTlis mosamzadebeli moq-

medebani sasamarTlo ganxilvamde~. ix. kariauli, sadisertacio naSromi, 2002, 96.

109 faliaSvili, 1984, #6, 24-25.

110 aqubardia, wignSi: saqarTvelos sisxlis saproceso samarTali, kerZo nawili, 

2017, 569. 

111 ix. 1960 wlis saqarTvelos ssr sisxlis samarTlis saproceso kodeqsis 242-e, 

260-e, 261-e, 262-e, 263-e, 264-e, 265-e muxlebi, sadac swored terimini `samsjavro~ 

aris gamoyenebuli. 
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stadiaze xdeboda saqmis arsebiTad ganxilva da gadawyveta, saqmisTvis 

arsebiT garemoebaTa gamokvleva, damamtkicebel sabuTTa Semowmeba da 

samarTalSi micemul pirTa mimarT ganaCenis gamotana. sisxlis samarT-

lis procesis aRniSnuli stadiis sawyisi etapi iyo mosamzadebeli 

nawili, xolo damamTavrebeli stadia ki _ ganaCenis gamotana. sams-

javro garCeva warmoadgenda sisxlis samarTlis procesis im nawils, 

sadac, arsebiTad xorcieldeboda marTlmsajuleba112. 

1923 w. sisxlis samarTlis saproceso kodeqsi uSvebda sasamarT-

loSi saqmis ganxilvas samarTalSi micemulis dauswreblad. kerZod, 

rodesac arsebobda samarTalSi micemulis mier pirdapir gamoTqmu-

li Tanxmoba an roca damtkicdeboda, rom samarTalSi micemulma sa-

samarTlos Tavi aarida (265-e mux.)113.

SeiZleba iTqvas, rom samsjavro garCeva iyo is, rasac dRes moqmedi 

saproceso kodeqsiT sasamarTlo ganxilva ewodeba, magram aRniSnuli 

procesis mimdinareoba, bunebrivia, gansxvavebulia iqidan gamomdi-

narec, rom adrindel da dRes moqmed saproceso kodeqsebs sxvadasxva 

principebi udevs safuZvlad.

samsjavro gamoZieba _ sabWouri saproceso kanonmdeblobis mixed-

viT, sabWoTa sisxlis samarTlis procesis erT-erT stadias warmoadgen-

da samsjavro gamoZieba, romlis dawyebac sabraldebo daskvnis gamoqvey-

nebasTan iyo dakavSirebuli, xolo im saqmeebze, romlebzec winaswari 

gamoZieba Catarebuli ar iyo, samsjavro gamoZieba samarTalSi micemis 

dadgenilebis an dazaralebulis saCivris gamoqveynebiT iwyeboda114. 

1923 w. sssk-is 311-e muxlis Tanaxmad, samsjavro gamoZieba bral-

debis farglebs ver gascdeboda da mas mxolod braldebis damtkicebis 

an uaryofis ufleba rCeboda. Tumca, 312-e muxliT, gansazRvruli iyo 

is SemTxvevebic, roca sasamarTlos braldebis Secvla SeeZlo. ker-

Zod, roca sasamarTlo daadgenda, rom samarTalSi micemuls sxva da-

naSaulic hqonda Cadenili, garda im danaSaulisa, romlisTvisac igi 

samarTalSi iyo micemuli. aseT dros yuradReba eqceoda imas, xom ar 

iwvevda axali danaSauli sasjelis damZimebas im sasjelTan SedarebiT, 

romelic SeiZleboda daeniSnaT Tavdapirveli braldebis gamo. Tu ga-

moaSkaravebuli danaSauli ufro mZime sasjels iwvevda, sasamarTlos 

unda gamoeyo saqme da waremarTa igi gamosakvlevad saerTo wesiT. 

maSin, roca saqmis gamoyofa SeuZlebeli iyo, saqme sruli moculo-

112 kariauli, sadisertacio naSromi, 2002, 22. analogiuri azria gamoTqmuli cno-

bili sabWoTa sisxlis saproceso samarTlis mkvlevaris, m. strogoviCis naSrom-

Sic. ix. strogoviCi, 1948, 395.

113 kariauli, sadisertacio naSromi, 2002, 102. 

114 iqve, 105.
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biT warimarTeboda gamosakvlevad. 313-e muxli iTvaliswinebda bral-

debis Secvlis meore SemTxvevas, roca samsjavro gamoZiebaze imave 

danaSaulze gamovlindeboda axali garemoebebi, romelic braldebis 

formulirebis Secvlas iwvevda. aseT drosac saTvalavSi miiReboda, 

xom ar xdeboda braldebis Secvla damZimebis kuTxiT, rac saqmis xe-

laxali gamokvlevisTvis warmarTvas gamoiwvevda115.

samsjavro gamoZiebis instituts icnobda 1960 w. sssk-ic (280-297-e 

mux.). rac Seexeba 1998 w. sssk, samsjavro gamoZiebis nacvlad sasamarT-

lo gamoZiebas iTvaliswinebda. 

moqmedi sss kanonmdebloba samsjavro Tu sasamarTlo gamoZie-

bas ar icnobs, vinaidan wminda SejibrebiTobis princips efuZneba, sa-

dac, mosamarTle ar aris aRWurvili sagamoZiebo uflebamosilebiT. 

mosamarTle mxareTa monawileobiT aqtiurad ar axorcielebs mtkice-

bulebebis gamokvlevas. mosamarTle gamoZiebas TviTon ar atarebs da 

igi braldebulis braleulobis Taobaze saboloo gadawyvetilebas mx-

areTa mier mopovebuli, sasamarTloSi warmodgenili da gamokvleuli 

mtkicebulebebis Sefasebis Sedegad iRebs116. sasamarTlo gamoZiebis 

nacvlad, moqmedi sss kanonmdebloba sasamarTloSi saqmis arsebiTi 

ganxilvis instituts iTvaliswinebs. 

XI. daskvna

qarTuli sisxlis saproceso samarTlis ganviTarebis istoria Sei-

Zleba daiyos Semdeg etapebad: sabWouri da damoukideblobis Semd-

gomi sisxlis saproceso samarTali. xolo es ukanaskneli ki, Tavis 

mxriv, or nawilad iyofa: 2009 wlis sisxlis samarTlis saproceso 

kodeqsamdel da mas Semdgom periodad. moqmedi saproceso kanonmdeb-

loba, romelmac miRebis da ZalaSi Sesvlis Semdegac araerTxel gani-

cada cvlileba, radikalurad gansxvavdeba rogorc sabWouri (1923 da 

1960 ww.), ise damoukideblobis Semdgomi (1998 w.) saproceso kanon-

mdeblobisgan. es gansxvaveba gamoixateba sisxlis samarTlis proces-

Si mxareTa TanasworobaSia, procesis ganmaxorcielebel subieqtTa 

uflebebSi, calkeul saproceso moqmedebebsa da maTi ganxorcielebis 

maregulirebel wesebSi. 

winamorbedi saproceso kanonmdeblobisgan gansxvavebiT, moqme-

di saproceso kodeqsi didad ganicdis amerikanizaciis gavlenas. ma-

115 kariauli, sadisertacio naSromi, 2002, 110-111. 

116 aqubardia, wignSi: saqarTvelos sisxlis saproceso samarTali, kerZo nawili, 

2017, 613. 
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Sin, rodesac qarTuli saproceso kanonmdebloba upiratesad saer-

To samarTlis principebzea orientirebuli, materialuri sisxlis 

samarTlis kodeqsi kontinentur-evropuli samarTlis suliskveTebas 

gamoxatavs, rac erTgvar Seusabamobas warmoadgens. 

bolo wlebSi qarTul sisxlis samarTlis saproceso kanonmdeb-

lobaSi ganxorcielebuli cvlilebebi aramxolod amerikanizaciis ze-

gavleniT, aramed ganpirobebulia im saeraSoriso valdebulebebiTac, 

romelic saqarTvelom ikisra evropeizaciasTan dakavSirebiT. miuxe-

davad imisa, rom aRniSnuli valdebulebebis gaTvaliswinebiT ganxor-

cielebuli bolodroindeli cvlilebebi sxvadasxva mimarTulebiT 

SeiZleba dadebiTad Sefasdes, qarTuli sisxlis samarTlis saproceso 

kanonmdebloba jer kidev rCeba araerTi gamowvevis winaSe.117

117 aqubardia, 2017, 613.
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I. Sesavali

adamianis uflebaTa evropuli konvencia (SemdgomSi _ evropuli 

konvencia) saqarTveloSi 1999 wlis 20 maisidan moqmedebs.118 evropuli 

konvencia adamianis uflebaTa dacvis yvelaze efeqtian saerTaSoriso 

xelSekrulebad miiCneva, vinaidan igi uflebaTa da TavisuflebaTa 

dacvas maRal xelSemkvrel saxelmwifoTa mier efeqtiani sazedamxed-

velo meqanizmiT uzrunvelyofs. evropuli konvenciis safuZvelze 

daarsebuli adamianis uflebaTa evropuli sasamarTlo (SemdgomSi _ 

evropuli sasamarTlo) saxelmwifoTa mier konvenciiT gaTvaliswine-

buli uflebebis ganxorcielebas zedamxedvelobs. saqarTveloSi sisx-

lis samarTlis marTlmsajulebis farglebSi evropuli konvenciiT 

gansazRvruli standartiT dacvis kontrolic xsenebuli sasamarT-

los kompetenciaa.

adamianis uflebaTa evropuli konvencia ukve 60 welze metia, 

rac erovnuli sisxlis samarTlis saproceso kanonmdeblobebisTvis 

evropaSi mniSvnelovan saxelmZRvanelo debulebebs iTvaliswinebs.119 

saqarTveloSic sisxlis samarTlis procesis dargi rogorc sakanon-

mdeblo, ise samarTalSemoqmedebiT etapze evropuli konvenciisa da 

evropuli sasamarTlos praqtikis gavlenis qveS eqceva da am gagebiT, 

evropeizacias ganicdis.

winamdebare statiis mizania gaanalizdes qarTuli sisxlis samar-

Tlis saproceso kanonmdeblobis evropeizaciis mimdinareoba da gamo-

ikveTos, Tu ramdenad arTmevs Tavs qveyana am procesTan dakavSirebul 

gamowvevebs. am mizniT mimoxiluli iqneba evropuli precedentuli 

samarTlis roli erovnul sasamarTloTa praqtikaSi, evropuli pre-

cedentuli samarTlis mniSvneloba sisxlis samarTlis procesualur 

kanonmdeblobaSi, aseve konvenciis me-6 muxliT gaTvaliswinebuli saq-

mis samarTliani ganxilvis uflebis problemuri sakiTxebi.

II. evropuli konvenciis gamoyeneba qarTul sasamarTlo 

sistemaSi sisxlis samarTlis saqmeebze

adamianis uflebaTa da TavisuflebaTa dacvis evropuli kon-

venciis 46-e muxlis pirveli punqtis Tanaxmad, maRali xelSemkvre-

li mxare iRebs valdebulebas, daemorCilos sasamarTlos saboloo 

gadawyvetilebas saqmeebze, romlebSic is mxares warmoadgens. swored 

118 liCi, 2013, 7-8.

119 hegeri, DGStZ, meore gamocema, 2016, 3.
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am debulebidan gamomdinare, evropuli sasamarTlos gadawyvetile-

ba procesis monawile mxareebisTvis savaldebulo xasiaTisaa da igi, 

pirvel rigSi, konkretuli saqmis monawile mxareebs miemarTeba, xolo 

im saxelmwifoebisTvis, romlebic ar arian konkretuli procesis 

mxareebi, evropuli sasamarTlos gadawyvetileba savaldebulo ar 

aris.120 amis miuxedavad, evropuli sasamarTlos precedentuli samar-

Tlis gamoyeneba saxelmwifos mier im SemTxvevaSic, rodesac is pro-

cesis mxares ar warmoadgens, mizanSewonilia im mizeziT, rom msgavs 

saqmeze konvenciis darRveva Tavidan iqnas acilebuli. konvenciiT 

gaTva liswinebuli zogadi uflebebis Sinaarsis dadgena sasamarTlos 

praqtikis gaanalizebis gareSe da Sesabamisad, konvenciis swori gamoy-

eneba, faqtobrivad SeuZlebelia.121

qarTuli sasamarTlo sistema evropuli sasamarTlos preceden-

tul samarTals aqtiurad iyenebs erovnul doneze saqmeTa ganxil-

vis dros. saqarTvelos samarTlis sistemaSi evropuli sasamarTlos 

gadawyvetilebebis samarTlebrivi Zalis Sesaxeb saerTo sasamarT-

loebis damkvirdebuli midgoma mimarTulia imisken, rom evropuli 

sasamarTlos standartebi gamoiyenon adamianis uflebaTa Sinaarsis 

da moculobis saTanado ganmartebisTvis; konfliqtur interesebs 

Soris samarTliani wonasworobis dadgenis, Carevis marTlzomierebis 

Sefasebisa da, saboloo jamSi, adamianis uflebebis erovnul doneze 

praqtikuli ganxorcielebisTvis.

Tbilisis saqalaqo sasamarTlos erT-erT gadawyvetilebaSi 

mosamarTlis mier gakeTebuli ganmartebis Tanaxmad, vinaidan adamia-

nis uflebaTa evropuli sasamarTlos ganCinebani da gadawyvetile-

bani xsnian da ganmartaven konvenciis teqsts, isini savaldebulo pre-

cedentebia da amdenad, moaxdenen Tu ara xelSemkvreli saxelmwifoni 

(maT Soris saqarTveloc) konvenciis ratificirebas, saxelmwifos 

erovnulma xelisuflebis organoebma, evropis sasamarTlos samarTa-

li unda aRiaros savaldebulod Sesasruleblad.122

aRniSnulidan gamomdinare naTelia, rom evropuli precedentuli 

samarTali erovnul samarTalSemoqmedebiT procesze, saerTo sasamarT-

loebSi gavrcelebuli mosazrebiT, pirdapir gamosayenebel samarTlis 

wyaros warmoadgens, rac sisxlis samarTlis procesualuri kanon-

mdeblobis konvenciis sasargeblod ganmartebisken aris mimarTuli.

120 korkelia, 2007, 54.

121 evropis sabWos ministrTa komitetis 2002 wlis 18 dekembris rekomendacia Rec 
(2002) 13.
122 mWedliZe, 2017, 10.
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III. adamianis uflebaTa evropuli sasamarTlos  roli  

qarTul sisxlis  samarTlis  saproceso  kanonmdeblobaSi

adamianis uflebaTa evropuli sasamarTlos gavlena sisxlis 

samarT lis saproceso kanonmdeblobaze ikveTeba ara mxolod sa-

samarTlo praqtikaSi evropuli precedentuli samarTlis gamoyenebis 

analiziT, aramed Tavad sisxlis samarTlis saproceso kodeqsSi gan-

mtkicebuli debulebebiT, romelic sworebas evropuli sasamarTlos 

mier saqarTvelosTan mimarTebiT miRebul gadawyvetilebebze akeTebs. 

amasTan, kanonmdebeli xazs usvams evropuli sasamarTlos mier dad-

genili standartis Sesabamisi ganmartebebis gakeTebisTvis evropuli 

sasamarTlos rekomendaciebis gaTvaliswinebis Sesaxeb mzaobas.

1. saqmis xelaxali ganxilva konvenciiT gansazRvruli uflebebis 

darRvevis SemTxvevaSi

evropis sabWos ministrTa komitetis 2000 wlis 19 ianvars miRebu-

li rekomendacia R(2000)2 wevr saxelmwifoTa mimarT adamianis ufle-

baTa evropuli sasamarTlos gadawyvetilebis safuZvelze, erovnul 

doneze, zogierTi saqmis gadasinjvis an xelaxali gamoZiebis Sesaxeb 

miuTiTebs, rom xelSemkvreli saxelmwifoebi adamianis uflebaTa ev-

ropuli konvenciis 46-e muxlis safuZvelze valdebulni arian, yvela 

samarTlebriv saqmeSi, sadac, isini mxares warmoadgenen, evropuli 

sasamarTlos saboloo gadawyvetileba aRasrulon, risi kontro-

lic ministrTa komitetis kompetenciaa.123 adamianis uflebaTa evro-

puli sasamarTlos mier konvenciis damrRvevad miCneul saxelmwifos 

erovnul-samarTlebriv sistemaSi arsebuli saSualebebis gaTva-

liswinebiT ekisreba valdebuleba, miiRos saTanado RonisZiebebi im 

mdgomareobis aRsadgenad, romelic konvenciis darRvevamde arsebob-

da (restitutio in integrum).124 rekomendaciis Tanaxmad, konvenciis darRve-

vamde arsebuli pirvandeli mdgomareobis aRdgenisTvis aucilebeli 

RonisZiebebis gansazRvra saxelmwifos privilegiaa, Tumca ministrTa 

komitetis mier adamianis uflebaTa evropuli sasamarTlos mier ganxi-

luli saqmeebis aRsrulebis monitoringi aCvenebs, rom samarTlebrivi 

saqmis xelaxali ganxilva, samarTalwarmoebis ganaxleba restitutio in inte-
grum-isTvis yvelaze qmediT Tu ara, erTaderT saSualebad miiCneva.125

123 Wolter, 2012, 268-269.
124 evropis sabWos rekomendacia Nr. R (2000)2.
125 evropis sabWos rekomendacia Nr. R (2000)2.
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ministrTa komitetis aRniSnuli rekomendacia konvenciis xel-

Semkvrel saxelmwifoebs mouwodebs, Sidasaxelmwifoebrivi samarT-

lebrivi sistemis gadaxedvisken, raTa darwmundes adamianis uflebaTa 

evropuli sasamarTlos mier konkretul saqmeze darRvevis dadge-

nis SemTxvevaSi samarTalwarmoebis xelaxali dawyebisTvis sakmarisi 

meqanizmebis arsebobaSi, gansakuTrebiT maSin, rodesac konvenciis 

damrRvevi saxelmwifos mier miRebul gadawyvetilebas dazaralebu-

li mxaris mimarT mohyva mZime Sedegi, romlis gamosworebac mxolod 

samarTalwarmoebis ganaxlebiT aris SesaZlebeli, aseve adamianis 

uflebaTa evropuli sasamarTlos gadawyvetilebidan gamomdinareobs, 

rom konvenciis damrRvevi saxelmwifos qmedebam konvenciis ZiriTadi 

principebi uxeSad Selaxa, an sasamarTlos mier dadgenili darRve-

va samarTalwarmoebis iseT Secdomas an xarvezs efuZneba, romelic 

seriozul eWvs iwvevs saxelmwifos mier gatarebul samarTlebriv 

RonisZiebebTan mimarTebiT.126

qarTuli sisxlis samarTlis saproceso kodeqsi im sisxlis samarT-

lis saqmeebze, romlebzec adamianis uflebaTa evropulma sasamarT-

lom saqarTvelos konvenciis darRveva daadgina, xelaxali gamoZiebis, 

saqmis gadaxedvis raime sxva samarTlebriv meqanizms 2012 wlis 27 marts 

miRebul sakanonmdeblo cvlilebamde ar icnobda. axali kanoniT, sssk-

is 310-e muxlis `e~ qvepunqtiT, sisxlis samarTlis saqmeze erovnuli 

sasamarTlos mier miRebuli ganaCenis gadasinjvis safuZvlad, axlad 

gamovlenili garemoebis saxiT ganisazRvra adamianis uflebaTa ev-

ropuli sasamarTlos kanonier ZalaSi Sesuli gadawyvetilebis ar-

seboba, romelmac adamianis uflebaTa da ZiriTad TavisuflebaTa 

dacvis evropuli konvenciis an misi oqmebis darRveva daadgina. aRniS-

nuli de bulebis safuZvelze erovnuli sasamarTlos mier ganaCenis 

gadasinjvis aucilebel winapirobad kanonmdebelma gansazRvra, rom 

gadasasinji ganaCeni evropuli sasamarTlos mier dadgenil darRve-

vas unda efuZnebodes. am safuZvliT ganaCenis gadasinjvis moTxovnis 

vadad piris mimarT adamianis uflebaTa evropuli sasamarTlos gan-

Cinebis kanonier ZalaSi Sesvlidan erTi weli ganisazRvra da cvli-

leba Seexo ara mxolod 2012 wlis Semdeg miRebul gadawyvetilebebs, 

aramed adamianis uflebaTa evropuli sasamarTlos mier 2012 wlis 1 

ianvramde miRebul ganCinebebsac. am SemTxvevaSi dainteresebul mxa res 

sasamarTlos mier misi saqmis gadasinjvis moTxovnisTvis 2012 wlis 1 

ivlisamde ganesazRvra vada.

sisxlis samarTlis saproceso kodeqsSi ganxorcielebul aRniS-

126 Wolter, 2012, 256.
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nul cvlilebas safuZvlad daedo adamianis uflebaTa evropuli 

sasamarTlos 2009 wlis 20 oqtombris ganCineba saqmeze gorgilaZe 

saqarTvelos winaaRmdeg, romelSic ganmcxadebeli evropuli kon-

venciis me-6 muxliT gaTvaliswinebuli ZiriTadi uflebis _ kanonis 

safuZvelze Seqmnili sasamarTlos mier saqmis ganxilvis darRvevaze 

miuTiTebda. ganmcxadebeli 2003 wlis 21 maiss, uzenaesi sasamarTlos 

sisxlis samarTlis saqmeTa kolegiam, romelic erTi mosamarTlisa 

da ori msajulisgan Sedgeboda, damnaSaved cno damamZimebel gare-

moebaSi Cadenili mkvlelobisTvis da 18 wliT Tavisuflebis aRkveTa 

Seufarda. adamianis uflebaTa evropulma sasamarTlom, konvenciis 

me-6 muxlis pirvel punqtze miTiTebiT daadgina, rom uzenaesi sa-

samarTlos sisxlis samarTlis saqmeTa kolegia, romelmac igi pirve-

li instanciiT gaasamarTla, ar iyo `kanonis safuZvelze Seqmnili~, 

vinaidan ganmcxadeblis saqmis ganxilvaSi monawile sisxlis samarT-

lis saqmis kolegiaSi myofi ori piris mier mosamarTlis funqciebis 

ganxorcieleba efuZneboda sasamarTlo praqtikas, romelsac erovnul 

samarTalSi iuridiuli safuZveli ar gaaCnda.127

adamianis uflebaTa evropulma sasamarTlom, konvenciis 41-e 

muxl ze dayrdnobiT, ganacxada, rom pirvel instanciaSi pirs asamarT-

lebs tribunali, romelic konvenciis me-6 muxlis sawinaaRmdegod, ar 

aris kanonis safuZvelze Seqmnili da rodesac saqmis arsebiTi gare-

moebebi mas Semdeg aRar ganxilula, darRvevis gamosworebis saTanado 

gzaa, ganmcxadeblis moTxovnis safuZvelze samarTalwarmoebis ga-

naxleba an saqmis ganxilvis xelaxla dawyeba.128 swored am moTxovnis 

sapasuxod Sevida sakanonmdeblo cvlileba sisxlis samarTlis sapro-

ceso kodeq sSi sssk-is 310-e muxlis `e~ qvepunqtis damatebis saxiT, 

romelic ganmcxadebels evropuli sasamarTlos mier miRebuli gan-

Cinebis safuZvelze misi saqmis saapelacio wesiT xelaxali ganxilvis 

uflebas aniWebda.129 saxelmwifos mier saqmeze gatarebuli individu-

aluri da zogadi RonisZiebebis Seswavlis Semdeg ministrTa komitet-

ma, 2012 wlis 26 seqtembris CM/ResDH(2012)125 rezoluciiT, gorgila-

Zis Taobaze miRebuli ganCineba aRsrulebulad miiCnia.

saqarTvelos winaaRmdeg miRebuli am gadawyvetilebis aRsrulebis 

mizniT ganxorcielebuli sakanonmdeblo cvlileba sisxlis samarT-

127 Gorgiladze v. Georgia, No. 4313/04, ECHR, 20.10.09.
128 adamianis uflebaTa evropuli sasamarTlos mier saqarTvelos winaaRmdeg miRe-

buli gadawyvetilebebi, romliTac dadginda adamianis uflebaTa evropuli kon-

venciis me-6 muxlis darRveva, http://www.supremecourt.ge/fi les/upload-fi le/pdf/kobeliani-

saqarTvelos-winaaRmdeg. pdf (nanaxia: 20.02.19).
129 iqve.
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lis saproceso kodeqsSi evropuli sasamarTlos mxridan xelSemkvrel 

sxelmwifoTa erovnul samarTalze gavlenis naTeli magaliTia.

2. sakasacio sasamarTlos mier evropuli sasamarTlosTvis 

mimarTvis ufleba

evropis sabWos ministrTa komitetis mier 2013 wlis 2 oqtombers 

miRebul iqna adamianis uflebaTa da ZiriTad TavisuflebaTa dacvis 

konvenciis me-16 damatebiTi oqmi, romlis mizans adamianis uflebaTa 

evropuli sasamarTlos mier saxelmwifoTa mier dasmul problemur 

sakiTxebze Sefasebis momzadeba, 130 umaRlesi erovnuli sasamarTloe-

bisTvis micemuli sakonsultacio daskvnebis meSveobiT wevr saxelm-

wifoTa mxridan warmodgenili sarCelebis ricxvis Semcireba, aseve 

evropuli samarTlis erTgvarovani ganmartebisa da saxelmwifoebis 

mier konvenciis darRvevis Tavidan acilebis xelSewyoba iyo.131 saqarT-

velom aRniSnuli oqmis ratificireba 2015 wlis 6 marts moaxdina,132 

da igi ZalaSi Sevida 2018 wlis pirvel agvistos. oqmis Tanaxmad, 

adamianis uflebaTa evropuli sasamarTlos didi palatis kolegia 

xuTi mosamarTlis SemadgenlobiT ganixilavs sakonsultacio daskv-

nis moTxovnis miRebaze Tanxmobis sakiTxs. kolegiis SemadgenlobaSia 

daskvnis momTxovni maRali xelSemkvreli saxelmwifos mier arCeuli 

mosamarTle. kolegia valdebulia daskvnis gacemaze uaric daasabu-

Tos.133

saqarTvelos sisxlis samarTlis saproceso kodeqsSi 2015 wlis 29 

maisidan gaCnda Canaweri, romlis mixedviTac sakasacio sasamarTlo 

uflebamosilia, sakasacio sasamarTloSi saqmisa da saCivris Sesvlis 

Semdeg saqmesTan dakavSirebul im principul sakiTxebze, romlebic 

adamianis uflebaTa da ZiriTad TavisuflebaTa dacvis konvenciiT 

da misi oqmebiT gaTvaliswinebuli uflebebisa da Tavisuflebebis 

ganmartebas an gamoyenebas Seexeba, adamianis uflebaTa evropul sa-

samarTlos sakonsultacio daskvnisTvis mimarTos.134 am SemTxvevaSi 

uzenaesi sasamarTlo valdebulia, sakonsultacio daskvnis mimarT-

vis moTxovna daasabuTos, adamianis uflebaTa evropuli sasamarTlos 

130 Tsomaia, 2016, 374.
131 High Level Conference on the Future of the European Court of Human Rights, Izmir Declaration, D, 1.
132 saqarTvelos parlamentis 2015 wlis 4 marts 3139-IIs dadgenileba.

133 guncaZe, komentarebSi: saqarTvelos sisxlis samarTlis saproceso kodeqsis 

komentari, 2015, mux. 3041, abz.7.

134 iqve.
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saqmis Taobaze faqtobrivi da samarTlebrivi garemoebebi miawodos,135 

aseve mxareebs acnobos evropuli sasamarTlosTvis mimarTvis Ses-

axeb.136 adamianis uflebaTa evropuli sasamarTlosadmi mimarTva Se-

sabamisi sakonsultacio daskvnis miRebamde erovnul sasamarTloSi 

saqmis ganxilvisTvis gansazRvruli vadis dinebis SeCerebas iwvevs, 

xolo Tavad sakonsultacio daskvnas erovnuli sasamarTlosTvis ara 

SemboWveli, aramed sarekomendacio xasiaTi aqvs.137

evropul konvenciasTan mimarTebiT ganxorcielebul kidev erT 

sakanonmdeblo novacias warmoadgens sisxlis samarTlis saproceso 

kodeqsSi 2017 wlis 8 Tebervals Sesuli cvlileba, romlis Tanax-

mad sakasacio saCivris dasaSvebobis erT-erT safuZvlad ganisazRvra 

saapelacio sasamarTlos gadawyvetilebis winaaRmdegoba adamianis 

uflebaTa da ZiriTad TavisuflebaTa dacvis konvenciasa da evro-

puli sasamarTlos precedentul samarTalTan. mxaris mier sakasacio 

sasamarTlosTvis dasabuTebuli saCivris wardgena, saapelacio sa-

samarTlos miRebuli gadawyvetilebis evropul sasamarTlo praqti-

kasTan Seusabamobis Sesaxeb mxares saqmis sakasacio wesiT ganxilvis 

SesaZleblobas aZlevs.

ganxorcielebuli cvlilebebi miuTiTebs kanonmdeblis nebaze, 

erovnuli regulaciebis evropul standartebTan SesabamisobaSi 

moyvanis Taobaze. konvenciis me-16 damatebiTi oqmis ratificire-

biT naTeli gaxda kanonmdeblis mier am cvlilebis SemoRebis mizani. 

evropuli sasamarTlos mier konkretul saqmeze gacemuli daskvna 

erovnul sasamarTlos evropuli sasamarTlos praqtikis Sesabamisi 

gadawyvetilebis miRebisa da konvenciiT garantirebuli uflebebis 

darRvevis Tavidan acilebis SesaZleblobas miscems.

IV. evropuli konvenciis gamoyenebis problemuri 

SemTxvevebi sasamarTlo praqtikaSi

sisxlis samarTlis saproceso kanonmdeblobiT adamianis uflebaTa 

evropul konvencia da sasamarTlosTan mimarTebiT ganmtkicebuli de-

bulebebi cxadyofs, rom kanonmdebloba evropuli standartebis gaT-

valiswinebisa da konvenciiT dadgenili ZiriTadi uflebebis dacvisken 

mimarTuli gadawyvetilebebis miRebisken miiswrafis. amis miuxedavad, 

rogorc praqtikaSi, ise sakanonmdeblo doneze arsebobs gamowvevebi, 

135 iqve.

136 iqve.

137 iqve.
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romlebic samarTliani sasamarTlos uflebis uzrunvelyofis mizniT 

gadaWras saWiroebs. maT Sorisaa sisxlis samarTlis saproceso kod-

eqsiT gaTvaliswinebuli SesaZlebloba _ sasamarTlos mier piris 

mimarT wayenebuli braldebis Secvlis Sesaxeb, aseve sakiTxi, ra momen-

tidan eniWeba pirs sisxlis samarTlis procesSi evropuli konvenciiT 

gaTvaliswinebuli uflebebiT sargeblobis SesaZlebloba.

1. braldebiT gaTvaliswinebuli danaSaulis kvalifikaciis 

Secvla sasamarTlos iniciativiT

adamianis uflebaTa evropuli konvenciis me-6 muxli saqmis 

samarT liani ganxilvis farglebSi moiazrebs braldebulis uflebas, 

misTvis gasageb enaze dauyovnebliv da dawvrilebiT ecnobos ward-

genili braldebis arsi da safuZvlebi, aseve mieces sakmarisi dro da 

saSualeba sakuTari dacvis mosamzadeblad. konvenciis am debulebas-

Tan qarTuli kanonmdeblobis Sesabamisobis dadgenisTvis saintere-

soa sisxlis samarTlis saproceso kodeqsiT gaTvaliswinebuli bral-

debis ucvlelobis principis analizi, romelic cxadyofs, rom dacvis 

mosamzadeblad braldebulis adekvaturi droiTa da saSualebiT uz-

runvelyofis Sesaxeb evropuli sasamarTlos standartTan mimarTe-

biT sisxlis samarTlis saproceso kodeqsi xarvezebs Seicavs.138 qarTu-

li sisxlis samarTlis saproceso kodeqsi, romelic SejibrebiTobis 

principzea agebuli, mosamarTles saqmis ganxilvis etapze boWavs 

braldebis mxaris mier braldebulisTvis wardgenili braldebis 

farglebiT.139 sasamarTlom sisxlis samarTlis saqme unda ganixilos, 

braldebulis damnaSaveoba-udanaSaulobaze unda imsjelos da qmedeba 

samarTlebrivad Seafasos mxolod braldebis dadgenilebaSi miTiTe-

buli formulirebis farglebSi, vinaidan piris braldeba mxolod 

prokuroris uflebamosilebaa. wardgenili braldebisagan gadaxvevi-

sas, rodesac gadakvalificireba xdeba Semsubuqebisaken, mniSvnelova-

nia, rom piris mdgomareoba ar gauaresdes da braldebulis qmedebam 

imaze meti Sinaarsi ar SeiZinos, vidre es braldebis mxarem braldebis 

Sesaxeb dadgenilebaSi Camoayaliba.140

danaSaulis kvalifikaciasTan dakavSirebiT sasamarTlos praqtika 

aseve problematuria im SemTxvevebSi, rodesac braldebiT wardgenili 

138 saqarTvelos iuridiuli firmebis asociacia, 2015, 22.

139 TumaniSvili, 2016, 274.

140 sisxlis samarTlis saqmeze ganaCenis formis, misi dasabuTebulobisa da teqstis 

stilistikuri gamarTulobis Taobaze, 2015, 52.
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qmedebis nacvlad braldebulis mier sxva danaSaulis Semadgenlobis 

ganxorcieleba dgindeba, anu sasamarTlo braldebidan samarTlebrivi 

gadaxris Sesaxeb gadawyvetilebas iRebs.141

sssk-is 38-e muxlis pirveli nawilis Tanaxmad, braldebuls dau-

yovneblov ecnobeba kanoniT gaTvaliswinebuli romeli danaSaulis Ca-

denaSi edeba brali, me-5 nawiliT ki garantirebulia braldebulisTvis 

dacvis mosamzadeblad sakmarisi droisa da saSualebis micemis ufleba. 

dacvis saTanadod momzadebis uzrunvelyofas emsaxureba, aseve sssk-is 

169-e muxlis danawesi braldebis Sesaxeb dadgenilebaSi piris mimarT 

inkriminirebuli qmedebis aRweris, misi Cadenis adgilis, drois, xerx-

is, saSualebis, qmedebiT gamowveuli Sedegis miTiTebis aucileblobis 

Sesaxeb, aseve braldebis mxaris valdebuleba _ gamoZiebiT mopovebuli 

mtkicebulebebis miTiTebis Taobaze, romlebic dasabuTebuli varau-

dis standartiT adastureben piris mier SesaZlo danaSaulis Cadenas. 

sisxlis samarTlis saproceso kanonmdeblobiT braldebulis in-

teresebis ganmtkicebisTvis gaTvaliswinebuli aRniSnuli debule-

bebis garda, sssk-is 273-e muxlis pirveli nawiliT gansazRvrulia 

sasamarTlos valdebuleba, dasabuTebuli argumentaciiT braldebu-

lis sasargeblod Secvalos braldebulis mimarT bralad Seracxuli 

qmedebis kvalifikacia im SemTxvevaSi, Tu sasamarTlo daadgens, rom 

qmedebis kvalifikacia arasworia.142 am debulebis Tanaxmad, sasamarT-

los braldebulis sasargeblod kvalifikaciis Secvla dacvis mxaris 

Suamdgomlobis gareSec SeuZlia, rac, erTi mxriv, braldebulis dam-

atebiTi procesualuri garantiiT aRWurvas emsaxureba, Tumca, meore 

mxriv, evropuli konvenciiT ganmtkicebuli uflebis _ wardgenili 

braldebis arsisa da safuZvlis codnisa da dacvis mosamzadeblad 

sakmarisi drois qonis Sesaxeb normebis darRvevis risks qmnis.143

a) evropuli konvenciis standarti braldebis Secvlis Sesaxeb

erovnuli sasamarTlos iniciativiT, braldebulis sauaresod Tu 

sasargeblod qmedebis kvalifikaciis SecvlasTan dakavSirebiT ev-

ropuli sasamarTlos erTgvarovani praqtika, im SemTxvevaSi, rode-

sac Tavdapirveli da Secvlili braldebis Semadgeneli elemente-

bi erTmaneTisgan arsebiTad gansxvavdeba, yuradRebas amaxvilebs im 

garemoebaze, ecnoba Tu ara braldebuls winaswar bralis Secvlis 

Sesaxeb. sasamarTlos ganmartebiT, `braldebulisTvis wardgenili 

141 TumaniSvili, 2016, 274.

142 dadeSqeliani, komentarebSi: saqarTvelos sisxlis samarTlis saproceso kodeq-

sis komentari, 2015, mux. 273, abz.2.

143 maRlakeliZe, DGStZ, mesame gamocema, 2017, 79.
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braldebis Sesaxeb sruli, detaluri informaciis miwodeba da am 

sakiTxTan mimarTebiT sasamarTlos mier samarTlebrivi daxasiaTebis 

miReba saqmiswarmoebis samarTlianobis uzrunvelofis aucilebeli 

winapirobaa.~144

braldebis bunebisa da safuZvlis Sesaxeb informaciis miRebis 

uflebas evropuli sasamarTlo braldebulis mier sakuTari dacvis 

poziciis momzadebis uflebasTan mimarTebiT ganixilavs da swored 

aRniSnulis gaTvaliswinebiT, konvenciis darRveva dadginda iseT saq-

meebSi, sadac, ganmcxadeblebs bralad edebodaT danaSaulebrivi ga-

kotreba, Tumca msjavri daedoT imave qmedebis daxmarebasa da waqeze-

baSi. am saqmeSi sasamarTlo daeyrdno im garemoebas, rom ̀ daxmareba da 

waqezeba ar iyo Tavdapirveli braldebis arsebiTi elementi.~145 analo-

giur daskvnamde mivida evropuli sasamarTlo ruseTis winaaRmdeg 

miRebul ganCinebaSi, romelic exeboda ganmcxadeblis mimarT ufro 

mZime muxlis _ qrTamis gamoZalvis msubuqi kvalifikaciiT _ TaRli-

TobiT Secvlas, ris Sesaxebac ganmcxadebels ganaCenis gamocxadebis 

dRes ecnoba. sasamarTlom miuTiTa, rom braldebuls ar mieca SesaZ-

lebloba, Secvlil braldebasTan dakavSirebiT saTanado dacva mo-

emzadebina im garemoebis gaTvaliswinebiT, rom qrTamis gamoZalvisa 

da TaRliTobis qmedebis Semadgenlobebi erTmaneTisgan mniSvnelovnad 

gansxvavdeboda.146

evropuli sasamarTlos midgoma wardgenili bralis sasamarTlos 

iniciativiT Secvlis SemTxvevaSi konvenciis me-6 muxlis darRvevis 

Sesaxeb icvleba maSin, rodesac ganmcxadebels erovnuli kanonmdeb-

lobiT aqvs SesaZlebloba, zemdgomi instanciis sasamarTloSi saqmis 

ganxilvis etapze srulad ganixilos Secvlili braldebis faqtobrivi 

da samarTlebrivi garemoebebi, moamzados dacva axali braldebis irg-

vliv. sasamarTlo aseT SemTxvevaSi konvenciis me-6 muxlis darRvevas 

ar adgens.

qarTuli sisxlis samarTlis saproceso kanonmdebloba ar gansazR-

vravs mosamarTlis kanonismier valdebulebas, wardgenili braldebis 

SesaZlo Secvlis Taobaze informaciis winaswar miwodebis Taobaze. 

amasTan, zemdgomi instanciis wesiT saqmis ganxilvis farglebi sisxlis 

samarTlis saproceso kanonmdeblobiT SezRudulia. sssk-is 297-e mux-

lis `d~ qvepunqtis Tanaxmad, mxares saapelacio sasamarTloSi axali 

mtkicebulebebis wardgena sagamonakliso wesiT SeuZlia, Tu igi daas-

144 Pélissier and Sassi v. France, No. 25444/94, ECHR, 25.3.99.
145 treqseli, 2009, 222.
146 Abramyan v. Russia, No. 10709/02, ECHR, 09.01.2009.
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abuTebs, rom es gansakuTrebiT mniSvnelovania misi poziciis dasamt-

kiceblad da pirveli instanciis sasamarTloSi saqmis ganxilvisas misi 

wardgena obieqturad SeuZlebeli iyo. am debulebidan gamomdinare, 

dacvis mxare SezRudulia kvalifikaciis Secvlis gasaCivrebis Semdeg 

axali mtki cebulebebis wardgenasTan dakavSirebiT. 

zemoT aRniSnulidan gamomdinare, SeiZleba iTqvas, rom mosamarT-

les gamamtyunebeli ganaCenis gamotana braldebulis mimarT wardge-

nili braldebis SecvliTac SeuZlia, Tuki yuradReba gamaxvildeba 

pirvandeli da Secvlili braldebis danaSaulis elementebs Soris 

mniSvnelovani gansxvavebis ararsebobaze, rac braldebulisTvis mini-

Webuli dacvis uflebis srulyofilad ganxorcielebas uzrunvel-

yofs. 

evropuli konvenciis darRvevis Tavidan acilebisTvis aseve Sesa-

Zlebelia saapelacio sasamarTloSi saqmis xelaxali arsebiTi ganxi-

lvis da mtkicebulebaTa wardgenis farglebis gafarToeba im SemTx-

vevebSi, roca gasaCivrebulia sasamarTlos mier sakuTari iniciativiT 

Secvlili kvalifikacia. am dros mxareebisTvis damatebiTi mtkicebu-

lebebis wardgenis uflebis miniWeba da ukve gamokvleuli mtkicebu-

lebis xelaxali gamokvlevis SesaZleblobis micema konvenciis me-6 

muxliT braldebulisTvis miniWebuli dacvis momzadebis uflebis re-

alizebis damatebiTi garantia iqneba.

2. braldebis wardgenis cneba qarTuli da evropuli 

marTlmsajulebis farglebSi

qarTuli sisxlis samarTlis saproceso kanonmdeblobaze evropu-

li konvenciis gavlenis Sesaxeb saubrisas gansakuTrebul mniSvnelo-

bas iZens sakiTxi, Tu ra momentidan xdeba piri konvenciis me-6 muxliT 

gaTvaliswinebuli saqmis samarTliani ganxilvis uflebis subieqti, 

rodidan eniWeba mas sisxlis samarTlis procesSi gansakuTrebuli 

uflebebi da ramdenad modis SesabamisobaSi erovnuli kanonmdeb-

lobiT gaTvaliswinebuli normebi evropuli sasamarTlos mier dadge-

nil praqtikasTan.

a) sisxlissamarTlebrivi devnis dawyebis sakanonmdeblo regula-

cia saqarTveloSi

qarTuli sisxlis samarTlis saproceso kanonmdebloba, romelic 

2010 wlis oqtombridan mxareTa SejibrebiTobisa da Tanasworobis 

princips efuZneba, braldebisa da dacvis funqciebs mijnavs marTlm-
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sajulebis funqciisagan da mxareebs Tanabari saproceso uflebebiT 

aRWuravs, sasamarTlos ki gadawyvetilebis miRebaSi wamyvan rols 

akisrebs.147 saqarTvelos sakonstitucio sasamarTlos ganmartebiT, 

SejibrebiTobis principi arc erT SemTxvevaSi ar gulisxmobs mxareTa 

meqanikur Tanasworobas da ar SeiZleba gulisxmobdes/uSvebdes argu-

mentebis miCqmalvis an maTze Tvalis daxuWvis gziT gadawyvetilebis 

miRebis SesaZleblobas. piriqiT, principi xels unda uwyobdes orive 

mxaris sasargeblo, yvela SesaZlo argumentis maqsimalurad gamovle-

nas da paeqrobaSi moxvedras, radgan mxolod asea SesaZlebeli swori 

gadawyvetilebis miReba.148 es modeli sisxlis samarTlis saqmes miiC-

nevs saxelmwifosa da moqalaqes Soris davad, romelSic mxareebi erT-

nairi saproceso uflebebiT sargebloben da Tanabar mdgomareobaSi 

imyofebian.149 sagulisxmoa, rom sssk-is me-9 muxlis pirveli nawilis 

Tanaxmad, mxareTa Tanasworobisa da SejibrebiTobis amoqmedeba piris 

braldebulad cnobas ukavSirdeba. piris braldebulad cnobisaTvis, 

sssk-is 169-e muxlis pirveli nawilis mixedviT, gamoZiebis stadiaze 

Sekrebul im mtkicebulebaTa erTobliobaa saWiro, romelic dasa-

buTebuli varaudis standartiT miuTiTebs piris mier danaSaulis Ca-

denaze. sssk-is 167-e muxlis pirveli nawilis Tanaxmad, piris mimarT 

sisxlissamarTlebrivi devna misi dakavebisTanave an dakavebis gareSe, 

braldebis Sesaxeb dadgenilebiT braldebulad cnobiT xdeba. am nor-

maTa analizi cxadyofs, rom gamoZiebis stadiaze, gamoZiebis orga-

nos mier dacvis mxaris gamokveTamde da Sesabamisad, sisxlissamarT-

lebrivi devnis dawyebamde, mxareTa SejibrebiTobisa da Tanasworobis 

debulebebi ar moqmedebs. es mocemuloba faqtobrivad imas niSnavs, 

rom gamoZiebis etapze braldebulis statusis armqone piris mimarT 

ganxorcielebuli sagamoZiebo moqmedebebis dros is sakuTari ufle-

bebis dasacavad ver iqneba im xarisxiT aRWurvili, rogorc es kanon-

mdeblobiT braldebulis mimarT, mxareTa SejibrebiTobisa da Tanas-

worobis pirobebSi aris dadgenili.150

b) evropuli konvenciiT dadgenili braldebis avtonomiuri cneba

evropuli sasamarTlos precedentuli samarTlis mixedviT, 

`braldebis~ wayenebis momentis da Sesabamisad, evropuli konvenciis 

147 aqubardia, DGStZ, meore gamocema, 2016, 11.

148 saqarTvelos sakonstitucio sasamarTlos 2016 wlis 30 seqtembris #1/8/594 

gadawyvetileba saqmeze ̀ saqarTvelos moqalaqe xaTuna SubiTiZe saqarTvelos par-

lamentis winaaRmdeg~.

149 aqubardia, DGStZ, meore gamocema, 2016, 12. 

150 saqarTvelos iuridiuli firmebis asociacia, 2015, 26.
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me-6 muxliT dadgenili samarTliani sasamarTlos Semadgeneli garan-

tiebiT sargeblobis uflebis gansazRvra gansxvavebulad xdeba. ev-

ropul sasamarTlos damkvidrebuli aqvs braldebulis avtonomiuri 

cneba,151 romlis mixedviTac, piri braldebulad miiCneva im momentidan, 

rodesac sagamoZiebo organo mas oficialurad miawvdis informacias 

danaSaulSi braldebis Taobaze. amis miuxedavad, evropuli sasamarT-

lo mxedvelobaSi iRebs im riskebs, rom SesaZlebelia sagamoZiebo or-

ganom mizanmimarTulad ar cnos piri braldebulad, misTvis konvenci-

iT garantirebuli uflebebiT sargeblobis dasabrkoleblad. aqedan  

gamomdinare, evropuli precedentuli samarTali pirs braldebulad 

Tvlis iseT SemTxvevebSic, rodesac piris mimarT gamoiyeneba iseTi 

saproceso RonisZiebebi, romelic aSkaras xdis sagamoZiebo organos 

mxridan mis mimarT danaSaulis Cadenis Taobaze varaudis arsebobas, 

anda piris mimarT gamoyenebuli sagamoZiebo moqmedeba mas braldebu-

lis mdgomareobaSi ayenebs.152

evropulma sasamarTlom ramdenime saqmeSi Camoayaliba ̀ braldebis~ 

avtonomiuri cneba. am saqmeebSi evropul sasamarTlos unda Seefase-

bina saxelmwifoTa mier konvenciis me-6 muxlis SesaZlo darRvevis 

faqti, saqmis gonivrul vadaSi ganxilvasTan mimarTebiT, risTvisac 

amosaval wertils ganmcxadebelTa mimarT braldebis wayenebis zusti 

droisa da Sesabamisad, saqmis ganxilvis gonivruli vadis gansazRvra 

warmoadgenda.

sasamarTlos ucvleli precedentuli samarTlis mixedviT, `bral-

deba~ pirisTvis wardgenilad CaiTvleba, inter alia, rodesac mis saq-

meze dawyebulia gamoZieba da Tumca ar aris dakavebuli, magram 

ganmcxadebels oficialurad ecnoba gamoZiebis dawyebis Sesaxeb an am 

faqtma daiwyo masze zegavlenis moxdena. aseTad sasamarTlom miiC-

nia ganmcxadeblis mier policiis TanamSromlisgan pirveli dakiTxvis 

dros miRebuli informacia mis mimarT gamoZiebis dawyebis Sesaxeb.153

saqmeSi deveeri belgiis winaaRmdeg, braldebad CaiTvala viTareba, 

roca ganmcxadebels dauluqes maRazia, Tumca, am dros mas, belgi-

is kanonmdeblobiT, ar hqonda miniWebuli braldebulis statusi. aq 

ganmsazRvreli gaxda evropuli sasamarTlos Sefaseba, rom situaciam 

arsebiTi zemoqmedeba moaxdina eWvmitanilze.154 saqmeSi qiome da sxvebi 

belgiis winaaRmdeg, `braldeba~ wardgenilad CaiTvala ganmcxadeblis 

151 TumaniSvili, komentarebSi: saqarTvelos sisxlis samarTlis saproceso kodeq-

sis komentari, 2015, mux. 38, abz.4.

152 iqve.

153 treqseli, 2009, 162.
154 Deweer v. Belgium, No. 6903/75, ECHR, 27.02.80.
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binisa da ofisis Cxrekis dRidan.155

evropuli sasamarTlos aRniSnuli praqtika naTlad miuTiTebs, 

rom dakavebis an braldebis oficialuri wardgenis garda, evropuli 

sasamarTlo braldebis avtonomiuri cnebis farglebSi braldebis waye-

nebad da Sesabamisad, konvenciis me-6 muxliT garantirebuli ufle-

bebis amoqmedebis safuZvlad miiCnevs SemTxvevas, rodesac pirisTvis 

ama Tu im formiT cnobili xdeba mis mimarT gamoZiebis dawyebis Ses-

axeb an saxelmwifo organoTa moqmedebebi zemoqmedebas axdens pirze. 

am momentidan pirs warmoeSoba evropuli konvenciis me-6 muxliT ga-

rantirebuli samarTliani sasamarTlos uflebebi.

g) braldebis cnebis Sesabamisoba evropuli konvenciis standartTan

rogorc aRiniSna, sisxlissamarTlebrivi devnis dawyeba sisxlis 

samarTlis saproceso kanonmdeblobiT piris dakavebaSi an braldebis 

oficialur wardgenaSi gamoixateba. saproceso kanoni ar iTvaliswinebs 

SesaZleblobas, pirs mieniWos braldebulis statusi gamoZiebis daw-

yebis momentidan, roca mas ecnoba amis Sesaxeb an gamoZiebis faqt-

ma daiwyo masze zemoqmedebis moxdena. sssk-is 151-e muxlis pirveli 

nawiliT SesaZlebelia gamoZiebis mimdinareobis etapze braldebulis, 

masTan dakavSirebuli piris qonebaze yadaRis dadeba, Tu arsebobs mo-

nacemebi, rom qonebas gadamalaven an daxarjaven an/da qoneba dana-

Saulebrivi gziT aris mopovebuli. Sesabamisad, yadaRa SeiZleba dae-

dos ara mxolod braldebulis, aramed `masTan dakavSirebuli piris~ 

qonebasac. amasTan, yadaRis dadebis ganCineba SeiZleba gagrZeldes 

ganaCenis aRsasruleblad miqcevamde, sisxlissamarTlebrivi devnis 

an gamoZiebis Sewyvetamde, rac imas niSnavs, rom yadaRis moqmedeba 

SeiZleba gagrZeldes saqmis gamoZiebis dasrulebamde, Tundac pirs 

ar hqondes miniWebuli braldebulis statusi. sisxlis samarTlis sap-

roceso kanonmdebloba gamoZiebis mimdinareobis konkretul vadebs 

ar gansazRvravs da mxolod mis gonivrulobas moiTxovs. gamoZiebis 

vada ar unda aRematebodes sisxlis samarTlis kodeqsiT dadgenil 

sisxlissamarTlebrivi devnis xandazmulobis vadas, romelic danaSau-

lis simZimis mixedviT oridan ocdaxuT wlamde SeiZleba gagrZeldes.

evropuli sasamarTlos standartebis mixedviT, piris braldeba 

xdeba maSin, rodesac misTvis cnobili xdeba prokuraturis mxridan 

mis mimarT arsebuli im konkretuli eWvebis Sesaxeb, ris safuZvel-

zec ganxorcielda misi qonebis dayadaReba. Sesabamisad, am momentidan 

aiTvleba gonivrul vadaSi saqmis ganxilvis da sxva garantiebis (maga-

155 Coeme and others v. Belgium, No. 32492/96, 32547/96, 32548/96, 33209/96, 33210/96, ECHR, 
18.10.00.
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liTad, miiRos informacia saqmis detalebis Sesaxeb, hqondes dacvis 

ganxorcielebis ufleba advokatis meSveobiT, moiTxovos SejibrebiTi 

sasamarTlo procesi da a.S.) amoqmedebis droc. pirisTvis SeiZleba 

cnobili gaxdes mis mimarT gamoZiebis dawyebis Sesaxeb braldebis 

mxa ris sagamoZiebo moqmedebebis drosac (magaliTad, Cxreka-amoRe-

ba). aRniSnuls adasturebs evropuli sasamarTlos zemoT ganxiluli 

gadawyvetileba qiome da sxvebi belgiis winaaRmdeg, sadac, Cxreka 

CaiTvala braldebis wayenebad. sssk-is Tanaxmad ki, yadaRis dadeba an 

arc Cxreka-amoReba ar gulisxmobs bralis wardgenas. Sesabamisad, piri 

ar sargeblobs sssk-iT braldebulisTvis miniWebuli uflebebiT. 

am problemis gadawyveta evropuli sasamarTlos precedentul 

samarTalTan SesabamisobaSi moyvanisTvis qarTuli sisxlis samarTlis 

saproceso kodeqsiT ganmtkicebuli SejibrebiTobisa da Tanasworobis 

principis farglebSic SesaZlebelia, Tuki piri, romelic gamoZiebis 

stadiaze ar sargeblobs braldebulis statusiT, specialuri ufle-

bebiT iqneba aRWurvili im pirobebSi, rodesac mis mimarT dawyebuli 

gamoZiebis konkretuli RonisZieba masze zemoqmedebas daiwyebs.

V. daskvna

daskvnis saxiT SeiZleba iTqvas, rom sisxlis samarTlis proce-

sis evropeizacia saqarTveloSi kanonSemoqmedebiTi da samarTalSe-

moqmedebiTi saqmianobis Tanamdevi procesia, romelic win miiwevs. 

amis miuxedavad, saqarTvelosTvis, iseve rogorc evropuli konven-

ciis xelSemkvreli saxelmwifoebisTvis, gansxvavebuli samarTlebrivi 

tradiciebisa da modelebis pirobebSi, gamowvevad rCeba zogierTi 

sakiTxis evropeizaciis farglebSi moqceva, risi gadawyvetac sakanon-

mdeblo da sasamarTlo xelisuflebis mxridan intensiur muSaobas 

moiTxovs.
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I. Sesavali

winamdebare Tavis sagani adamianis uflebaTa evropuli konvenciis 

arsebiTi saproceso-samarTlebrivi debulebebis mimoxilvaa. Tumca, 

pirvel rigSi, SevexebiT evropis sabWos, rogorc institucias,156  misi 

Seqmnis istorias157 da konvenciis sistematikis158 mokle mimoxilvas. 

SemdgomSi ganxiluli iqneba, Tu vin aris konvenciis mixedviT ufle-

bamosili da valdebuli,159 ra adgili ukavia adamianis uflebaTa ev-

ropul konvencias wevr saxelmwifoebis samarTalSi160 da rogor war-

moCndeba konvenciis urTierToba evrokavSiris samarTalTan.161 garda 

amisa, sainteresoa, rogor unda ganimartos konvenciis individualuri 

debulebebi.162 saboloo jamSi, ganxilul iqneba evrosasamarTlos in-

stituti da iq arsebuli procedura.163 amave dros, yuradReba mieqce-

va gansakuTrebiT sisxlis saproceso-samarTlebriv Taviseburebs da 

gavlenebs, romlebsac adamianis uflebaTa evropuli dacva erovnuli 

saxelmwifoebis saproceso normebze axorcielebs.

II. evrosabWo

adamianis uflebaTa evropuli konvencia e.w. evropuli sisxlis 

samarTlis nawilia.164 amave dros, igi warmoadgens evropis sabWos wevr 

saxelmwifoebs Soris saerTaSoriso xelSekrulebis saxiT am orga-

nizaciis umniSvnelovanes konvencias.  

evrosabWo, rogorc saerTaSoriso organizacia, aris evropu-

li ins tituti, romelic mkveTrad unda gavmijnoT evrokavSirisgan. 

es aris evropuli kontinentis qveynebis saerTaSoriso gaerTianeba, 

romelsac gacilebiT meti wevri hyavs, vidre evrokavSirs. evrosabWo 

Seiqmna londonSi, meore msoflio omis dasrulebidan ramdenime wlis 

Semdeg.165 meore msoflio omis dros miRebuli saSineli gamocdilebis 

156  Sead. amasTan dakavSirebiT II.

157  Sead. amasTan dakavSirebiT III.

158 Sead. amasTan dakavSirebiT IV, V.

159 Sead. amasTan dakavSirebiT VI.

160 Sead. amasTan dakavSirebiT VII.

161 Sead. amasTan dakavSirebiT VIII.

162 Sead. amasTan dakavSirebiT IX.

163 Sead. amasTan dakavSirebiT X.-XII.

164 `evropuli sisxlis samarTlis~ cnebis Sesaxeb Sead. Hecker, 2015, Kap. 1 Rn. 1 ff.
165 The Statute of the Council of Europe, London, 5.V.1949, European Treaty Series No. 1; 
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Semdeg, evropis sabWos aT damfuZnebel saxelmwifos (belgia, dania, 

safrangeTi, irlandia, italia, luqsemburgi, niderlandebi, norve-

gia, SvedeTi da gaerTianebuli samefo) surda uzrunvelyo adamianis 

uflebebis yovlismomcveli saerTaSoriso dacva, raTa Tavidan aci-

lebuliyo iseTi danaSaulebis ganmeoreba, romelsac adgili hqonda 

meore msoflio omis dros. evrosabWos umTavresi amocanaa SeTanxme-

bebis miRebis gziT (evrosabWos wesdebis 1-li muxlis (b) punqti) wes-

debis miznebis ganxorcieleba.  yvelaze mniSvnelovani konvencia aris 

adamianis uflebaTa evropuli konvencia, romelsac qvemoT ufro de-

talurad ganvixilavT.166 magram evrosabWom, garda amisa, kidev miiRo 

sxva mniSvnelovani konvenciebi.167

dReisTvis evrosabWo jamSi aerTianebs 47 wevr saxelmwifos,168 

garda im saxelmwifoebisa, romlebic georgrafiulad `evropis gul-

Si~ mdebareoben (germania evrosabWoSi 1951 wels gawevrianda169), imav-

droulad evropis sabWos wevrebi gaxdnen  aseve is qveynebi, romlebic 

evropis geografiul sazRvarze mdebareoben. aq unda dasaxeldes, mag., 

ruseTi (gawevrianda 1996 wels, 1998 wlis amoqmedebiT), saqarTvelo 

(gawevrianda 1999 wels), azerbaijani da somxeTi (orive gawevrianda 

2001 wels 2002 wlis aprilidan amoqmedebiT). yazaxeTis gamoklebiT,  

Tu is geografiulad saerTod SegviZlia miviCnioT evropad, vatikanis 

qalaq-saxelmwifos da belorusiis garda, yvela saxelmwifo, romelic 

Sead. amis Sesaxeb Hecker, 2015, Kap. 3 Rn. 2 m.w.N.; evropis sabWos wesdebis pirvel 

muxlSi misi amocanebi Semdegnairad ganisazRvreba: `(a). evropis sabWos mizania 

miaRwios ufro did erTobas mis wevrebs Soris im idealebisa da miznebis dacvi-

sa da ganxorcielebis mizniT, romlebic warmoadgenen maT saerTo memkvidreobas 

da xels uwyoben maT ekonomikur da socialur progress. (b). es mizani unda iq-

nas miRweuli sabWos organoebis mier saerTo sakiTxebis ganxilviT, ekonomikur, 

socialur, kulturul, samecniero, samarTlebriv da administraciul sakiTxe-

bze SeTanxmebiT da saerTo zomebis miRebiT, da adamianis uflebaTa da ZiriTad 

TavisuflebaTa SenarCunebiTa da Semdgomi ganxorcielebiT. (g). evropis sabWos 

wevrobam ar unda SeuSalos xeli mis wevrTa TanamSromlobas gaerosa da sxva 

saerTaSoriso organizaciebis an kavSirebis saqmianobaSi, romelTa wevrebic isini 

arian. (d). erovnul TavdacvasTan dakavSirebuli sakiTxebi ar eqvemdebareba evro-

pis sabWos kompetencias.~

166 Sead. amasTan dakavSirebiT III.

167 aq dasaxelebul unda iqnas mxolod sisxlis samarTlis konvencia korufciis 

Sesaxeb, European Treaty Series (ETS) Nummer 173; detalurad IV nawilSi, meore TavSi; 

evrosabWos umniSvnelovanesi konvenciebis mimoxlva mocemulia Esser, 2018, §8 Rn. 
23.
168 Sead. saboloo versias: https://www.coe.int/de/web/conventions/full-list/-/conventions/trea-
ty/005/signatures (nanaxia: 1.4.2018).
169 1950 wlis 8 ivlisis germaniis federaciuli respublikis evrosabWoSi gaer-

TianebiT xelSekrulebiT, BGBl. I 1950, 263.
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evropul sivrceSi mdebaroebs,  aseve arian evrosabWos wevri saxelm-

wifoebi. vatikanis qalaq-saxelmwifos aqvs oficialuri damkvirveblis 

statusi,170 maSin, roca belorusia 1993 wlidan nebismier SemTxvevaSi 

aris gawevrianebis kandidati qveyana.171

terminologiurad evrosabWo unda ganvasxvaoT evropuli sabWos-

gan  (me-15 mux. evrokavSiris funqcionirebis Sesaxeb xelSekruleba) 

da evrokavSiris sabWosgan (me-16 mux. evrokavSiris funqcionirebis 

Sesaxeb xelSekruleba). bolo ori ukanaskneli termini aRniSnavs evro-

kavSiris institutebs, romlebic, rogorc ukve aRvniSneT, mkveTrad 

unda gavmijnoT evrosabWosgan. amasTan, evrokavSiris sabWo  an ara-

formalurad  `ministrTa sabWo~, rogorc evrokavSiris organo,  war-

moadgens erT-erT centralur evropul instituts, romelic aseve 

monawileobs evrokavSiris sakanonmdeblo procesSi. meore mxriv, ev-

ropuli sabWo aris evrokavSiris wevri saxelmwifoebisa da mTavro-

bebis xelmZRvanelTa umaRlesi politikuri organo, romelic   weli-

wadSi orjer ikribeba (evrokavSiris xelSekrulebis me-15 mux. me-3 

punqtis 1-li winadadeba). es Sexvedrebi cnobilia aseve `evrokavSiris 

samitis~ saxelwodebiTac. 

III. adamianis uflebaTa evropuli konvencia

adamianis uflebaTa evropul konvencias xeli moewera 1950 wlis 

4 noembers q. romSi, evrosabWos daarsebidan erT welSi imdroinde-

li aTi damfuZnebeli saxelmwifos mier.172 konvencia germaniaSi Za-

laSi Sevida 1953 wlis 3 seqtembers.173 konvenciis miRebiT xelmomwer 

saxelmwifo ebs surdaT imis miRweva, rom evrosabWos wevr saxelmwi-

foebSi daculi yofiliyo adamianis uflebebis savaldebulo minima-

luri standarti.  amrigad, adamianis uflebebis dacva iyo evropis 

gaerTianebis mamoZravebeli Zala. wevr saxelmwifoebSi am minimaluri 

standartis dacvis uzrunvelsayofad Seiqmna adamianis uflebaTa ev-

ropuli sasamarTlo (ECHR) adamianis uflebaTa evropuli konvenci-

is me-19 muxlis Sesabami sad. am sasamarTlosTvis mimarTvis ufleba 

170 es aixsneba imiT, rom vatikani wminda saydriT (papi) aris warmodgenili, Tumca 

Tavad saerTaSorisosamarTlebrivi subieqtoba ar gaaCnia. es sayovelTao saerTa-

SorisosamarTlebrivi mosazrebebidan gamomdinareobs.

171 belorusiis gansakuTrebuli statusi saparlamento asambleaSi 1997 wlis 13 

ianvars iqna SeCerebuli; Sead. BT-Drucks. 18/7131, 54.
172 Convention for the Protection of the Human Rights and Fundamental Freedoms, Rome, 
4.XI.1950, European Treaty Series _ No. 5.
173 BGBl. 1952 II, 685.
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aqvT rogorc calkeul moqalaqeebs, aseve wevr saxelmwifoebs, raTa 

daadginon saxelmwifoTa mxridan adamianis uflebaTa evropuli kon-

venciis muxlis darRveva.174

evrosabWos yvela wevrma saxelmwifom moaxdina aseve adamianis 

uflebaTa evropuli konvenciis ratificireba.  isini  asec unda moq-

ceuliyvnen, radgan evrosabWos wesdebis me-3 muxlis Tanaxmad, ev-

rokavSiris yvela  wevri saxelmwifo valdebulia aRiaros  adamianis 

uflebaTa evropuli konvenciiT (EMRK) dadgenili adamianis ZiriTadi 

uflebebi.175

garda adamianis uflebebis dacvisa da garantiisa, evrosabWos 

erT-erT umTavres miRwevad SeiZleba ganvixiloT dResdReobiT ev-

ropaSi sikvdiliT dasjis faqtobrivi gauqmeba. evrosabWos muSaobis 

dasawyisSi sakmaod bevr qveyanaSi gamoiyeneboda  sikvdiliT dasja. ase 

magaliTad, safrangeTSi sikvdiliT dasja oficialurad  mxolod 1981 

wels gauqmda, poloneTSi ki, ufro gvian, 1997 wels. amJamad evropaSi 

sikvdiliT dasja formalurad moqmedebs mxolod ruseTSi (da aseve 

is nebadarTulia mxolod yirgizeTSi). miuxedavad imisa, rom kanoniT 

ar aris gauqmebuli, ruseTis sakonstitucio sasamarTlom 1999 wels 

SeaCera yvela sikvdiliT dasja da akrZala SemdgomSi amgvari ganaCe-

nis gamotana.  saqarTveloSi sikvdiliT dasja sabolood 1997 wels 

gauqmda. Tumca, bolo sasikvdilo ganaCeni 1995 wels aRsrulda. Ta-

vis mxriv, germaniis federaciulma respublikam 1949 wels,  daarsebi-

sas, pirdapir asaxa sikvdiliT dasjis akrZalva konstituciis 102-e 

muxlSi. aq martivad dawerilia: `sikvdiliT dasja gauqmebulia~. Sesa-

bamisad,  federalur respublikaSi 1949  wlidan aRar momxdara arc 

erTi aRsruleba.  amasobaSi mimdinareobs msjeloba, evropaSi sikvdi-

liT dasjis akrZalva aRiarebul iqnas Tu ara rogorc adgilob rivi 

CveulebiT saerTaSoriso samarTlad, yovel SemTxvevaSi mSvidobian 

periodSi mainc.176 evrosabWoSi miRebas, gansakuTrebiT yofili sabWo-

Ta kavSiris  respublikebis mier, bevrjer sikvdiliT dasja mxolod 

imisTvis iqna gauqmebuli, rom maTi evrosabWoSi miReba daCqarebu-

liyo. evrosabWo aseve garicxviT emuqreboda im wevr saxelmwifoebs, 

174 Sead. am mxriv ufro detalurad X nawili.

175 amis Sesaxeb Esser, 2018, §9 Rn. 1. evrosabWos wesdebis me-3 muxlis mixedviT: 

`evropis sabWos yovelma wevrma unda aRiaros kanonis uzenaesobisa da misi iuris-

diqciis farglebSi myofi yvela piris adamianis uflebebiT da ZiriTadi Tavisu-

flebebiT sargeblobis principebi da iTanamSromlos keTilsindisierad da nayo-

fierad pirvel TavSi aRniSnuli miznis ganxorcielebisaTvis.`

176 uaryofiTad, Tumca jer kidev gavrcelebuli mosazrebiT, Sead. mag. (Tumca 

universaluri saerTaSoriso CveulebiTi samarTlis kuTxiT) Kersten, in: Maunz/
Dürig, Art. 102 GG Rn. 60.
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romlebic sikvdiliT dasjis gauqmebas droSi welavdnen. amis magali-

Tad gamodgeba ukraina, romelmac sikvdiliT dasja 2000 wels gaauq-

ma, verosabWoSi, gawevrianebidan 5 welSi, mxolod mas Semdeg, rac ev-

rosabWo ukrainas garicxviT daemuqra.177 amasTan dakavSirebiT, aseve 

logikuria is, rom saxelmwifoebi, romelTac surT sikvdiliT dasjis 

aRdgena, emuqrebaT  evrosabWodan da, Sesabamisad, adamianis uflebaTa 

evropul konvenciidan garicxva. es gansakuTrebiT aqtualuri xdeba 

TurqeTTan mimarTebiT, sadac amJamad ganixileba sikvdiliT dasjis 

xelaxali SemoRebis sakiTxi.

IV. adamianis uflebaTa evropuli konvenciis sistemuri 

mimoxilva

adamianis uflebaTa evropuli konvencis pirveli muxlis Tanax-

mad,  konvenciis xelSemkvreli saxelmwifoebi valdebulebas iReben 

pativi scen adamianis uflebebs.  es martivad niSnavs: `maRali xel-

Semkvreli mxareebi TavianTi iurisdiqciis farglebSi yvelasaTvis 

uzrunvelyofen am konvenciis I TavSi gansazRvrul uflebebsa da 

Tavisuflebebs.~ dasaxelebul I TavSi saTauriT `uflebebi da Tavi-

suflebebi~, me-2-me-18 muxlebi asaxavs adamianis uflebaTa evropuli 

konvenciiT garantirebul uflebebsa da Tavisuflebebs. garda amisa, 

aqve arsebobs regulaciebi magaliTad, sagangebo mdgomareobis Sem-

TxvevaSi calkeuli debulebebidan gadaxvevis  Sesaxeb (15). Tavi II (me-

19-51-e muxlebi) exeba `adamianis uflebaTa evropul sasamarTlos~. is 

aregulirebs adamianis uflebaTa evropuli sasamarTlos daarsebas, 

mis  Semadgenlobas, iurisdiqciasa da Sedegebs. adamianis uflebaTa 

evropuli konvencia sruldeba Tavi III  (is moicavs 52-59 muxlebs) _ 

`sxvadasxva debulebebiT~, sadac sxva sakiTxebTan erTad gansazRvru-

lia konvenciis teritoriuli gamoyenebis farglebi. aseve aqve gaT-

valiswinebulia daTqmebis gakeTebis SesaZlebloba. 

konvenciiT ar aris gaTvaliswinebuli konvenciis materialuri ga-

rantiebis, anu masSi daregulirebuli  adamianis ZiriTad uflebeb-

Si cvlilebis Setana.178 es gamoricxavs konvenciis teqstSi rogorc  

uflebebis Semcirebas, ise uflebebis gafarToebas. magram, radgan 

droTa ganmavlobaSi saWiro gaxda sxva ZiriTadi uflebebisa da Tavi-

suflebebis dacva, konvenciam Sinaarsobrvi ganviTareba pova damate-

177 Sead. rezoluciebi 1044 (1994) da 7589 (1996).

178 Paeffgen, in: SK-StGB, EMRK Einl. Rn. 28
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biTi oqmebis miRebis saxiT.179 isini avseben adamianis uflebaTa evro-

pul konvencias, Tumca  ar cvlian konvenciis calkeul muxlebs. aseve 

unda aRiniSnos, rom damatebiTi oqmebi ar aris xelmowerili an rati-

ficirebuli yvela saxelmwifos mier. ase magaliTad, 1952 wlis 20 mar-

tis 1-li damatebiTi oqmi sxva uflebebTan erTad  icavs sakuTrebisa 

da ganaTlebis uflebas180, xolo 1963 wlis 16 seqtembris me-4 damate-

biTi oqmi Tavisufali gadaadgilebis uflebas.181 1983 wlis 28 aprilis 

me-6 damatebiTi oqmi avsebs adamianis uflebaTa evropuli konvenciis 

me-2 muxliT dacul sicocxlis uflebas sikvdiliT dasjis gauqmebis 

gziT182 (ganaxlda 2002 wlis 3 maisis me-13 damatebiTi oqmiT)183; 2000 

wlis 4 noembris me-12 damatebiTi oqmi,184 romelic ZalaSi Sevida 2005 

wels,185 Seicavs sayovelTao Tanasworobis princips, romelic adamia-

nis uflebaTa evropuli konvenciis me-14 muxliT gaTvaliswinebul 

diskriminaciis akrZalvas avsebs.  2004 wlis 13 maisis me-14 damatebiTi 

oqmi,186 romelic 2010 wels Sevida ZalaSi,187 evropis kavSirs konvencias-

Tan mierTebis SesaZleblobas aZlevs adamianis uflebaTa evropuli 

konvenciis 59-e muxlis me-2 punqtiT. 

V. wevri saxelmwifoebis mier daTqmis gakeTebis 

SesaZlebloba, konvenciis 57-e muxli

evropuli konvenciis 57-e muxli iTvaliswinebs saxelmwifos mier 

daTqmis gakeTebis SesaZleblobas konvenciis calkeuli debulebebis 

mimarT. aRniSnuli Seesabameba saerTaSoriso samarTalSi arsebul 

zogad proceduras (SeadareT venis  saxelSekrulebo samarTlis Ses-

axeb konvenciis me-19 muxls): saerTaSoriso xelSekrulebebisTvis 

damaxasiaTebelia is, rom xelSekrulebis monawile mxareebs maTTvis 

mniSvnelovan debulebebze SeuZliaT gaakeTon Sesabamisi daTqmebi da 

amdagvarad moaxdinon xelSekrulebis ratificireba, Tundac isini ar 

179 Meyer-Ladewig/Nettesheim, in: Meyer-Ladewig/Nettesheim/v. Raumer, Einl. Rn. 7 ff.
180 European Treaty Series _ No. 9.
181 European Treaty Series _ No. 46.
182 European Treaty Series _ No. 114.
183 European Treaty Series _ No. 187.
184 European Treaty Series _ No. 177.
185 Protocol No. 12 Article 5; germaniam am damatebiT oqms xeli moawera, magram dRemde 

misi ratifikacia ar mouxdenia.

186 Council European Treaty Series _ No. 204.
187 BGBl. 2006, II, 138.
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eTanxmebodnen calkeul debulebebs, iqneba es ganpirobebuli poli-

tikuri Tu konstituciuri mizezebiT. daTqmis gakeTeba niSnavs, rom 

xelSekruleba ZiriTadad moqmedebs am saxelmwifoSi, magram calkeu-

li debuleba masze  ar vrceldeba, an moqmedebs SezRudulad, im wina 

pirobiT, rom aRniSnuli daTqmis Sesaxeb naTlad ganacxada.   

evropuli konvenciis 57-e muxlSi vkiTxulobT: ̀ am konvenciis xel-

moweris an ratificirebis sigelis deponirebisas, nebismier saxelmwi-

fos SeuZlia gaakeTos daTqma konvenciis romelime konkretuli deb-

ulebis mimarT, Tu mis teritoriaze am dros moqmedi romelime kanoni 

ar Seesabameba am debulebas. zogadi xasiaTis daTqmebi am muxliT 

dauSvebelia.~ konvenciis calkeul debulebebTan dakavSirebiT daTq-

mis gakeTebis winapirobaa is, rom es debuleba ar Seesabameba wevri 

saxelmwifos kanons.

amasTanave, ar arsebobs raime daTqmebi adamianis uflebaTa evro-

puli konvenciis TavisuflebebTan mimarTebiT, romlis aRniSvna Sei-

Zleba Rirdes. da Tu  mainc moxda, maSin es ZiriTadad ukavSirdeba 

wevri saxelmwifoebis istoriul maxasiaTeblebs da is praqtikaSi did 

rols ar TamaSobs. ase magaliTad, avstriam me-4 damatebiTi oqmis me-3 

muxlze gaakeTa daTqma, romelic aregulirebs sakuTari moqalaqee-

bis gaZevebis akrZalvas.188 avstriis mier gakeTebul daTqmaSi, sau-

baria, rom es akrZalva avstriisTvis ar unda gavrceldes habsburg-

loTaringiis dinastiis ojaxis wevrebis gandevnisa da maTi qonebis 

CamosarTmevis sakiTxze, romelic gamomdinareobs  1919, 1925 da 1928  

wlebis kanonebidan. daTqmebis umetesoba exeba konvenciis me-5 da me-6 

muxlebiT gaTvaliswinebul saproceso garantiebs (Tavisuflebisa da 

xelSeuxeblobis ufleba da samarTliani sasamarTlos ufleba, e.w. 

fair-trial-is principi). fineTma189 da xorvatiam190 msgavsi daTqma gaakeTes 

konvenciis me-6 muxlTan (samarTliani sasamarTlos ufleba) mimarTe-

biT. aRniSnuli daTqma ambobs, rom konvenciis me-6 muxlSi mocemuli 

sajarod da zepirad ganxilvis  ufleba ar SeiZleba srulad iyos ga-

rantirebuli, radgan fineTis an xorvatiis kanonmdebloba calkeul 

188 Österr. BGBl. 1969 Nr. 434/1969; Paeffgen, in: SK-StPO, EMRK Einl. Rn. 63.
189 magaliTebi ix. Köbler, 2009, S. 41 f.
190 Reservation contained in the instrument of ratifi cation, deposited on 5 November 1997 - Or. 
Cro./Engl.: In accordance with Article 64 of the Convention for the Protection of Human Rights 
and Fundamental Freedoms [Article 57 since the entry into force of the Protocol No 11], the 
Republic of Croatia does hereby make the following reservation in respect of the right to a public 
hearing as guaranteed by Article 6, paragraph 1, of the Convention: The Republic of Croatia can-
not guarantee the right to a public hearing before the Administrative Court in cases in which it 
decides on the legality of individual acts of administrative authorities. In such cases the Admin-
istrative Court in principle decides in closed session.
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specialur  samarTalwarmoebaSi aRniSnuls ar iTvaliswinebs.  an-

doram gaakeTa daTqma konvenciis me-5 muxlis mimarT (Tavisuflebisa 

da xelSeuxeblobis ufleba).191 konvenciis me-5 muxlis Tanaxmad, daka-

vebuli an dapatimrebuli yvela piri dauyovnebliv unda waredginos 

mosamarTles an sasamarTlo xelisuflebis gansaxorcieleblad ka-

noniT uflebamosil sxva moxeles. andoram Tavis  daTqmaSi ganmarta, 

rom erovnuli kanonmdeblobis Tanaxmad sasamarTlos winaSe wardgena 

unda moxdes ara ugvianes 48 saaTisa, e.i ara `dauyovnebliv~. kidev 

erTi daTqma gakeTda safrangeTis mier konvenciis me-5 da me-6 mux-

lebis mimarT:192 am muxlebis debulebebis moqmedebis farglebi vrcel-

deba iqamde, sanam  isini ar ewinaaRmdegebian safrangeTSi samxedro 

sakiTxebTan mimarTebiT moqmed specialur erovnul normebs. 

saqarTvelos adamianis uflebaTa evropuli konvenciis debule-

bebTan mimarTebiT raime daTqmebi ar gaukeTebia. germaniam, Tavis 

mxriv, 1952 wels konvenciis ratificirebisas gaakeTa daTqma konven-

ciis me-7 muxlis me-2 punqtze, romelic exeba `araviTari sasjeli kan-

onis gareSe~ princips.193 konvenciis me-7 muxlis me-2 punqtis Tanax-

mad, zogadma principma `araviTari sasjeli kanonis gareSe~ (nulla poena 
sine lege) xeli ar unda SeuSalos imas, rom gasamarTldes an daisajos 

piri moqmedebis an umoqmedobisaTvis, romelic misi Cadenis droisaT-

vis civilizebuli saxelmwifoebis mier aRiarebuli samarTlis zogadi 

principebis mixedviT danaSaulad miiCneoda. germanulma daTqmam na-

Teli unda gaxados, rom es SezRudva germaniaSi ar moqmedebs. ami-

191 Reservation contained in the instrument of ratifi cation, deposited on 22 January 1996 _ Or. Cat./ 
Fr.: The provisions of Article 5 of the Convention relating to deprivation of liberty shall apply 
without prejudice to what is laid down in Article 9, paragraph 2, of the Constitution of the Prin-
cipality of Andorra.
192 Reservation contained in the instrument of ratifi cation, deposited on 3 May 1974 _ Or. Fr.: The 
Government of the Republic, in accordance with Article 64 of the Convention [Article 57 since 
the entry into force of the Protocol No 11], makes a reservation in respect of Articles 5 and 6 
thereof, to the effect that those articles shall not hinder the application of the provisions governing 
the system of discipline in the armed forces contained in Section 27 of Act No. 72-662 of 13 
July 1972, determining the general legal status of military servicemen, nor of the provisions of 
Article 375 of the Code of Military Justice.
193 Reservation contained in the instrument of ratifi cation, deposited on 5 December 1952 _ Or. 
Engl. and withdrawn by a Note Verbale from the Permanent Representation of the Federal Repub-
lic of Germany, dated 1 October 2001, registered at the Secretariat General on 5 October 2001 
_ Or. Engl.: In conformity with Article 64 of the Convention [Article 57 since the entry into 
force of the Protocol No 11], the German Federal Republic makes the reservation that it will only 
apply the provisions of Article 7 paragraph 2 of the Convention within the limits of Article 103 
paragraph 2 of the Basic Law of the German Federal Republic. This provides that any act is only 
punishable if it was so by law before the offence was committed; am daTqmam Zala 2001 wlis 

5 oqtombers dakarga.
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tom principi `araviTari sasjeli kanonis gareSe~ SeuzRudavad unda 

moqmedebdes. Tumca praqtikaSi am daTqmas aranairi mniSvneloba ar 

gaaCnia. 

VI. adamianis uflebaTa evropuli konvenciis uflebamosili 

da pasuxismgebeli pirebi

konvenciis 1-li muxlis Tanaxmad, adamianis uflebaTa evropuli 

konvenciis  xelSemkvreli mxareebi TavianTi iurisdiqciis farglebSi 

yvelasTvis uzrunvelyofen am konvenciis I TavSi gansazRvrul ufle-

bebsa da Tavisuflebebs samarTlebrivad mavaldebulebeli efeqtiT. 

sagulisxmoa, rom konvenciiT daculi uflebebiT sargebloba aSkarad 

ar aris damokidebuli pirebis  arc moqalaqeobaze da arc sacxovreb-

el adgilze.194 gadamwyvetia mxolod is faqti, rom pirebi eqceodnen 

wevri saxelmwifoebis `iurisdiqciis~ qveS.  es niSnavs, rom yvela piri 

daculia, vinc  eqvemdebareba iurisdiqcias, anu eqceva wevri saxelm-

wifos gansjadobis qveS. saxelmwifodan saxelmwifos Soris SeiZle-

ba gansxvavdebodes Tu ramdenad farTo iqneba es uflebamosileba. 

konvenciiT garantirebuli uflebebiT SeuZliaT, fizikuri pirebis 

garda, isargeblon aseve iuridiulma pirebmac (mag., kavSirebma da 

sazogadoebebma).195 gamonaklis warmoadgenen is uflebebi an Tavisu-

flebebi, romlebic, cnebidan gamomdinare, mxolod fizikur pirebs 

SeuZliaT rom gaaCndeT, magaliTad, fizikuri xelSeuxeblobis  ufle-

ba.196

adamianis uflebaTa evropuli konvencia TavisTavad pirdapir 

avaldebulebs mxolod calkeul wevr saxelmwifoebs adamianis ufle-

bebis dacvas.197 garda amisa, konvencia moicavs aseve obieqturi Rireb-

ulebis sistemas,198 romlis safuZvelzec wevri saxlmwifoebi valdeb-

ulni arian miiRon iseTi zomebi, romliTac Tavidan iqneba acilebuli 

kerZo piris mier meore kerZo piris uflebebSi Careva. amitom sax-

elmwifoebi valdebulni arian izrunon imaze, rom calkeuli adamia-

nis uflebebi aseve kerZo pirebis mier ar iqnas darRveuli.199 amasTan 

194 Meyer-Ladewig/Nettesheim, in: Meyer-Ladewig/Nettesheim/v.Raumer, Art. 1 Rn. 22.
195 Valerius, in: BeckOK-StPO, EMRK Art. 1 Rn. 9; Meyer-Ladewig/ Nettesheim, in: Meyer-
Ladewig/Nettesheim/v.Raumer, Art. 1 Rn. 25; Schmitt in: Meyer-Goßner/Schmitt, Art. 1 Rn. 2.
196 Meyer-Ladewig/ Nettesheim, in: Meyer-Ladewig/Nettesheim/v.Raumer, Art. 1 Rn. 25.
197 Meyer-Ladewig/ Nettesheim, in: Meyer-Ladewig/Nettesheim/v.Raumer, Art. 1 Rn. 5.
198 Paeffgen, in: SK-StPO, EMRK Art. 1 Rn. 5.
199 Paeffgen, in: SK-StPO, EMRK Art. 1 Rn. 13 m.w.N.
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dakavSirebiT konvencias gaaCnia aseve pirdapiri moqmedeba saxelmwi-

fosa da moqalaqeebs Soris urTierTobebis farglebs gareT.200 aman 

gavlena moaxdina, mag. germaniaSi davaze, sadac (ucxoeli) damqirave-

beli gamqiraveblisgan moiTxovda Tanxmobas saxlis kedelze parabol-

uri antenis ganTavsebasTan dakavSirebiT, raTa mas  misi samSoblodan 

ucxouri telearxebis yurebis saSualeba miscemoda. adamianis ufle-

baTa evropulma sasamarTlom aRniSnul sakiTxze miiRo gadawyvetile-

ba, rom germanuli samarTlis samoqalaqo normebic unda ganimartos  

adamianis uflebaTa evropuli konvenciis ZiriTad Tavisuflebebze 

dayrdnobiT.201 dasaxelebul saqmeSi damqiravebeli daeyrdno konven-

ciis me-10 muxls  (moqalaqis ufleba, miiRos informacia zogadad 

xelmisawvdomi wyaroebidan). es moicavs aseve miRebis garkveuli saSu-

alebebis arCevanis uflebas. marTalia, sasamarTlos ganmartebiT, is, 

pirvel rigSi, daicavs calkeuli moqalaqeebis konvenciiT garantire-

bul fundamentur Tavisuflebebs, raTa ar moxdes saxelmwifos mxri-

dan maTi darRveva. Tumca calkeul SemTxvevebSi  mas aseve SeuZlia 

saxelmwifos zrunvis valdebuleba daakisros, rom calkeulma moqa-

laqem SeeZlos am uflebis gamoyeneba da aRsruleba moqalaqis winaSe. 

amgvarad, saxelmwifo asrulebs samarTlebrivi sikeTis dacvis valde-

bulebas.  mas es dacvis valdebuleba SeuZlia Seasrulos  Sesabamisi 

kanonebis gamocemiT an aseve erovnuli sasamarTloebis mier erovnu-

li kanonmdeblobis Sesabamisi ganmartebiT, rac, magaliTad, SeiZleba 

moxdes ZiriTadi normebis konvenciisadmi loialuri ganmartebiT an 

sxva cnebebis interpretaciiT.202 aqedan gamomdinare,  fundamentur 

Tavisuflebebs aseve SeuZliaT gavlena moaxdinon kerZosamarTlebriv 

urTierTobaze. amrigad, gamqiravebels dasaxelebul saqmeSi Tanxmoba 

unda mieca damqiraveblisTvis mis saxlze antenis  mimagrebis Taobaze.

VII. adamianis uflebaTa evropuli konvenciis adgili wevri 

saxelmwifoebis samarTalSi

adamianis uflebaTa evropuli konvenciis adgili SidasamarT-

lebrivi sistemis farglebSi erTgvarovnad ar aris regulirebuli.  

Tavad konvencia ar Seicavs raime debulebebs imasTan dakavSirebiT, 

200 EGMR Urt. v. 26.3.1985 _ 8978/80, X & Y ./. Niederlande, EuGRZ 1985, 297.
201 EGMR Urt. v. 16.12.2008 _ 23883/06, Khurshid Mustafa and Tarzibachi ./. Schweden.
202 EGMR Urt. v. 28.6.2001 _ 24699/94, VgT Verein gegen Tierfabriken ./. Schweiz (juris); 

konvenciis loialuri ganmartebis Sesaxeb Eisele, JA 2005, 390 (391).
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Tu ra adgili unda mieniWos mas erovnul samarTalSi.203 Tumca yvela 

wevrma saxelmwifom _  am valdebulebis gareSec _ konvencia ama Tu 

im formiT CarTo erovnul samarTlebriv sistemaSi. wevri saxelmwi-

foebi uxeSad SeiZleba davyoT sam jgufad:  pirvelia iseTi saxelm-

wifoebi, sadac konvencia konstituciis Semadgeneli nawilia an misi 

msgavsi statusi gaaCnia (magaliTad, avstria). meore mxriv, SeiZleba 

vipovoT samarTlebrivi sistemebi, sadac konvenciis normebi kanonze 

maRla, Tumca konstituciaze dabla dgas (mag., Sveicaria, safrangeTi, 

espaneTi, CexeTi, rumineTi, xorvatia an saqarTvelo). da bolos, ada-

mianis uflebaTa evropul konvencias zogierTi saxelmwifo mxolod~ 

ubralo kanonis statuss aniWebs, Tumca konvencia ZiriTadad gamoi-

yeneba, rogorc  erovnuli ZiriTadi uflebebis damxmare saSualeba 

(mag. germania,204 SvedeTi, norvegia, fineTi an dania). konvenciis adgili 

niderlandebSi SeiZleba gansakuTrebiT gamovyoT. aq evropul konven-

cias mTel erovnul samarTlTan SedarebiT upiratesi Zala aqvs, ufro 

metic, konstituciur samarTalze win dgas.205

VIII. adamianis uflebaTa evropuli konvenciis evrokavSiris 

samarTalTan mimarTeba

1. ZiriTadi uflebebis moqmedeba 

adamianis uflebaTa da ZiriTad TavisuflebaTa dacvis  evro-

puli konvenciis uflebebi,  rogorc zogadi samarTlebrivi princi-

pebi,  evrokavSiris xelSekrulebis me-6 muxlis me-2, me-3 punqtebis 

safuZvelze evrokavSiris samarTlis Semadgeneli nawilia. evrokav-

Siris xelSekrulebis me-6 muxlis me-2 punqtis Tanaxmad, evrokavSiri 

mierTebulia adamianis uflebaTa da ZiriTadi Tavisuflebebis dacvis 

evropul konvencias. Tumca am mierTebam  ar unda gamoiwvios evroka-

vSiris uflebamosilebebis  cvlilebebi, rogorc es xelSekrulebebiT 

aris gansazRvruli. es aseve moicavs adamianis uflebaTa evropuli 

konvenciis damatebiT oqmebSi mocemul uflebebs, rac uzrunvelyofs 

ZiriTadi  uflebebis dacvis minimalur evropul standarts.

203 BVerfGE 10, 271 (274); BVerfGE 74, 358.
204 Paeffgen, in: SK-StPO, EMRK Einl. Rn. 68.
205 Paeffgen, in: SK-StPO, EMRK Einl. Rn. 68.
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2. evrokavSiris wevri saxelmwifoebis 

saerTaSorisosamarTlebrivi pasuxismgebloba adamianis 

uflebaTa evropuli konvenciis mixedviT 

udavoa, rom evrokavSiris calkeuli wevri saxelmwifoebi, rom-

lebic aseve arian evropis adamianis uflebaTa evropuli konvenciis 

wevrebi, valdebulni arian daicvan konvenciis debulebebi. evrokav-

Siris, rogorc mTliani subieqtis evropul konvenciasTan mierTeba, 

orive xelSekrulebis uflebamosilebis mimniWebeli normebiT aris 

gaTvaliswinebuli  (Sead. evrokavSiris Sesaxeb xelSekrulebis me-6 

muxlis me-2 punqtis 1-li winadadeba; konvenciis 59-e muxlis me-2 pun-

qti), Tumca arsebuli momentisTvis naklebad realisturi.206 aRniSnu-

li dRemde ar ganxorcielebula, evrokavSiri dRevandel dRemde ar 

mierTebia evropul konvencias da aqedan gamomdinare, arc konvencis 

wevri ar aris, rac niSnavs imas, rom evrokavSiri, rogorc institucia, 

uSualod Tavad ar aris valdebulebuli imoqmedos konvenciis deb-

ulebebis Sesabamisad, Tumca, rogorc zemoT ukve aRiniSna, kavSiris 

wevri saxelmwifoebi individualurad an mTlianad eqvemdebarebian am 

pasuxismgeblobas, imdenad, ramdenadac,  evropuli konvenciis dar-

Rvevebi mikuTvnebul unda iqnas evrokavSiris samarTals. amgvarad 

evrokavSiris samarTlebrivi aqtebi, iseTi rogoricaa, mag., direq-

tivebi, ar SeiZleba uSualod adamianis uflebaTa evropuli sasamarT-

los mier Semowmdes, Seesabamebian Tu ara isini evropuli konvenciis 

debulebebs.207 amis sapirispirod evrokavSiris direqtivebis erovnul 

samarTlis doneze gadatana adamianis uflebaTa evropuli sasamarT-

los Semowmebas eqvemdebareba. radganac saxelmwifoebma, rogorc kon-

venciis xelSemkvrelma mxareebma, konveciis ZiriTadi uflebebi da Ta-

visuflebebi maSinac unda daicvan, roca valdebulni arian moaxdinon 

evrokavSiris samarTlebrivi aqtebis ratifikacia erovnul samarTal-

Si.208 es gamarTlebulia imiT, rom evrokavSiris wevr saxelmwifoebs, 

rogorc adamianis uflebaTa evropuli konvenciis wevrebs,  ar aqvT 

ufleba airidon TavianTi saerTaSoriso pasuxismgebloba mxolod imi-

tom, rom maT suverenuli uflebamosileba sxva saerTaSoriso orga-

nizaciebze (kerZod, evrokavSirze) delegirebuli aqvT.209 Tumca ada-

mianis uflebaTa evropuli sasamarTlo Semowmebis masStabs izRudavs 

206 Sead. amis Sesaxeb ufro detalurad VIII 4.

207 Kommission, E. v. 10.6.1978 _ 8030/77, C.F.D.T/EG, EuGRZ 1979, 431, detalurad Paef-
fgen, in: SK-StPO, EMRK Einl. Rn. 84 ff.
208 Paeffgen, in: SK-StPO, EMRK Einl. Rn. 84 ff.
209 EGMR Urt. v. 18.2.1999 _ 24833/94, Matthews/Großbritannien, EuGRZ 1999, 200.
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ise, rom gaerTianebis samarTlis mier determinirebuli samarTlebri-

vi aqtebi ZiriTadad ar eqvemdebarebian Semowmebas, manam, sanam evro-

kavSiris samarTali ZiriTad uflebebs Tanabrad icavs.210

3. adamianis uflebaTa evropuli konvenciis mimarTeba 

evrokavSiris ZiriTad uflebaTa qartiasTan

lisabonis xelSekrulebis safuZvelze evrokavSiris xelSekrulebis 

me-6 muxlis 1-el punqtSi gaTvaliswinebul iqna regulacia, romlis 

Tanaxmad, evrokavSiris ZiriTad uflebaTa qartia211  yvela wevri sax-

elmwifosTvis pirdapir savaldebuloa Sesasruleblad. amdagvarad, 

`ZiriTad uflebaTa qartiiT~ evrokavSirma Seqmna sakuTari ZiriTadi 

uflebebis katalogi, romelic arsebiTad Seicavs imave uflebebs, ro-

gorsac adamianis uflebaTa evropuli konvencia.212 2000 wlis 7 dekem-

bers ZiriTadi uflebebis qartiis dasrulebuli versia sazeimod iqna 

nicis mTavrobaTaSoriso  konferenciis gaxsnisas warmodgenili.213 ev-

ropuli sabWos mier germaniis federaluri mTavrobis iniciativiT, 

1999 wels misi SemuSavebisTvis gamoyenebul iqna evrokavSiris e.w. 

ZiriTadi uflebebis konvencia. samarTlebrivad ZiriTad uflebaTa 

qartia savaldebulod Sesasrulebeli gaxda 2009 wlis 1 dekembers 

evrokavSiris Sesaxeb xelSekrulebis me-6 muxlis 1-el punqtSi  lisab-

onis214 xelSekrulebis safuZvelze ganxorcielebuli cvlilebebis Za-

laSi Sesvlis Semdeg. aq evrokavSiri cnobs ZiriTad uflebaTa qartiaSi 

mocemul uflebebs, Tavisuflebebsa da principebs. aqve ganmartebu-

lia, rom ZiriTad uflebaTa qartia da evrokavSiris xelSekrulebebi 

samarTlebrivad erTnair ierarqiul doneze dganan.  miTiTeba keTdeba 

aseve evrokavSiris ZiriTad uflebaTa qartiaSi 2007 wlis 12 dekembers 

strasburgSi ganxorcielebul cvlilebebze.215 aSkaraa, rom ZiriTad 

uflebaTa qartiam misi koncefciis SemuSavebisas evropuli konvencia, 

rogorc nimuSi, gamoiyena.216 amgvarad, adamianis uflebaTa evropuli 

210 EGMR Urt. v. 30.6.2005 _ 45036/98, Bosphorus/Irland, NJW 2006, 197.
211 ABl. 2007 C 303/1.
212 detalurad Jarass, 2016, Einl. Rn. 4 f.
213 ABl. EG Nr. C 364 v. 18. Dezember 2000, 1 = EuGRZ 2000, 554; hierzu Jarass, 2016, Einl. 
Rn. 4.
214 ABl. EU Nr. C 306 v. 17. Dezember 2007, 1.
215 ABl. EU Nr. C 303 v. 14. Dezember 2007, 1; oficialuri germanuli teqsti gamoqvey-

nebulia BGBl. 2008 II, 1165.
216 Jarass, 2016, Einl. Rn. 40.
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konvenciis TiTqmis yvela debuleba ZiriTad uflebaTa qartiaSi asax-

ulia. Tumca calkeuli garemoebebis dros SeiZleba daisvas kiTxva, 

Tu konkretul SemTxvevaSi, romels eqneba upiratesi Zala, adamianis 

uflebaTa evropul konvencias Tu ZiriTad  uflebaTa qartias da ro-

goria isev da isev wevr saxelmwifoTa konstituciur regulaciebTan 

urTierToba. ZiriTad uflebaTa qartiis 52-e-53-e muxlebi cdiloben 

daareguliron amasTan dakavSirebuli sakiTxi. isini Seicaven sxvadasx-

va e.w. `xelsayrelobis principebs~. es niSnavs, rom ori an meti urT-

ierTsawinaaRmdego normis arsebobisas, gamoiyeneba uflebis mflo-

belisaTvis ufro xelsayreli regulacia  da ganidevneba naklebad 

xelsayreli.217 ZiriTad  uflebaTa qartiis 53-e muxlSi naTqvamia, rom 

`am qartiis arc erTi debuleba […] ar unda ganimartos[…] rogorc 

SezRudva~. amrigad, Tu erovnuli konstitucia aniWebs met uflebas, 

vidre evrokavSiris ZiriTad uflebaTa qartia an evropuli konvencia, 

maSin upiratesoba eniWeba erovnul konstitucias.  es ar aris prob-

lemuri, maSin, roca pirs surs isargeblos ZiriTadi TavisuflebiT 

ise, rom amiT sxvaTa uflebebis darRveva ar moxdes. xSirad adamianis 

uflebaTa da TavisuflebaTa dacva Tavis gamoxatulebas povebs sx-

vadasxva uflebis dabalansebaSi. roca, magaliTad, statiaSi asaxulia 

garkveuli uaryofiTi, cilismwamebluri  gancxadebebi konkretuli 

adamianis Sesaxeb, presas SeuZlia moixmos  presisa da azris gamoxat-

vis Tavisuflebis ufleba, Tumca pirs, romelsac es exeba, aqvs piradi 

Rirsebis pativiscemis ufleba. advilad SesaZlebelia, rom erovnuli 

sakonstitucio sasamarTlo, romelmac gadawyvetileba unda miiRos 

erovnuli konstituciis mixedviT, evrokavSiris marTlmsajulebas sa-

samarTlos, romelic ganmartavs evrokavSiris ZiriTad uflebaTa qa-

rtias, aseve adamianis uflebaTa evropuli sasamarTlo, romlis ori-

entiria evropuli konvencia, gansxvavebul da urTierTsapirispiro 

ganmartebamde mividnen. `xelsayrelobis principi~ aq ver iqneba gamoy-

enebuli, radgan erTi adamianis uflebebis gazrda aucileblad gamoi-

wvevs meoris uflebis SezRudvas. aqedan warmoSobili kompetenciis 

konfliqti imis Sesaxeb, rom sxvadasxva sasamarTlos SeuZlia miiRos 

erTi da imave sakiTxze sxvadasxva gadawyvetileba, praqtikaSi jer ar 

mogvarebula.  

217 Sead. amis Sesaxeb Jarass, 2016, Art. 53 Rn. 18.
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4. evrokavSiri, rogorc evrosabWosa da Sesabamisad adamianis 

uflebaTa evropuli konvenciis wevri

amrigad, didi xania rac moiTxoveba, rom evrokavSiri, rogorc 

mTliani, aseve SeuerTdes adamianis uflebaTa evropul konvencias, 

im SedegiT, rom adamianis uflebaTa evropulma sasamarTlom ev-

rokavSiris samarTlebrivi aqtebi, aseve, savaraudod, evropuli sa-

samarTlos gadawyvetilebebi gadaamowmos. amis winapiroba, pirvel 

rigSi, iqneba is, rom evrokavSirs sakuTari samarTlebrivi subieqtoba 

gaaCndes. samarTlebrivi subieqti niSnavs imas, rom mas, rogorc da-

moukidebel saerTaSoriso samarTlis subieqts, moqmedeba SeuZlia. es 

miRweul iqna lisabonis xelSekrulebiT: evrokavSirs sakuTari samar-

Talsubieqtoba evrokavSiris xelSekrulebis 47-e muxliT mieniWa. amave 

dros, rogorc ukve aRiniSna, lisabonis xelSekrulebaSi evrokavSiris 

xelSekrulebis me-6 muxlis me-2 punqtis pirveli winadadebiT ganisaz-

Rvra SesaZlebloba, rom evrokavSiri adamianis uflebaTa evropul sa-

samarTlos SeuerTdes. amasTan erTad, evrokavSiris xelSekrulebis 

me-6 muxlis me-2 punqtis pirveli winadadebiT mocemulia evrokav-

Siris wevri saxelmwifoebis adamianis uflebaTa evropuli konvenciis 

wevrobis valdebuleba.

Tumca, bolo dromde, konvenciis teqsti kavSiris konvenciaSi 

gaerTianebis winaaRmdeg iyo, radganac  konvenciis 59-e muxlis 1-li 

punqtis meore winadadeba konvenciaSi gaerTianebisaTvis evrosabWos 

wevrobas iTvaliswinebda. es, Tavis mxriv, mxolod saxelmwifoebisT-

visaa SesaZlebeli. 2004 wlis 13 maisis adamianis uflebaTa evropuli 

konvenciis me-14 damatebiTi oqmis Sedegad,218 romelic ZalaSi Sevida 

2010 wlis 1 ivniss,219 adamianis uflebaTa evropuli konvenciis 59-e 

muxlSi cvlilebebi iqna Setanili. Seqmnili me-2 punqtis Sedegad ev-

rokavSiris mierTeba pirdapir gaxda SesaZlebeli. Sedegad, konvenciam 

evrokavSiris wevrobas aseve gza gauxsna. amasTan, evropuli sasamar-

Tlo evrokavSiris konvenciaSi gawevrianebas amJamindeli pirobebis 

gaTvaliswinebiT SesaZleblad ar miiCnevs.220 risi mniSvnelovani Sedegi 

iqneboda is, rom adamianis uflebaTa evropul sasamarTlos eqnebo-

da kompetencia, evrokavSiris marTlmsajulebas sasamarTlo da misi 

moqmedebebi gadaamowmos. evrosasamarTlos es evropul samarTalTan 

Seusabamod miaCnia.221

218 Council European Treaty Series _ No. 204.
219 BGBl. 2006 II, 138.
220 EuGH, Gutachten v. 18.12.2014 _ C-2/13, JZ 2015, 773.
221 EuGH, Gutachten v. 18.12.2014 _ C-2/13, JZ 2015, 773.
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amasTan, evrokavSiris konvenciaSi gawevrianebamde gasarkvevia 

agreTve is, SeuerTdeba Tu ara evrokavSiri konvenciis damatebiT 

oqmebs da konkretulad romel maTgans, aseve rogor unda mowesrigdes 

evrokavSiris warmomadgenloba evrosabWos organoebSi da, upirveles 

yovlis, rogor iqneba mowyobili evrosasamarTlos urTierToba ada-

mianis uflebaTa evropul sasamarTlosTan.222

IX. ganmartebis sayovelTao principebi

1. ganmartebis klasikuri principebi 

a) Sesavali. vinaidan adamianis uflebaTa evropuli konvencia aris 

saerTaSoriso samarTlis xelSekruleba, mis mimarT gamoiyeneba ve-

nis saxelSekrulebo samarTlis 31-e da Semdgomi muxlebis zogadi we-

sebi.223 am xelSekrulebis 31-e muxli asaxelebs teqstis ganmartebis 

umniSvnelovanes kriteriumebs, xelSekrulebis mizansa da arss, aseve 

mis sistematikas. istoriuli aspeqtebi 32-e muxlis mixedviT mxolod 

damatebiTi saxiT unda iqnas gamoyenebuli.

rac Seexeba calkeuli debulebebis interpretacias, unda gaviT-

valiswinoT, rom xelSekrulebis mxolod inglisuri da franguli te-

qstebi (da ara germanuli an qarTuli teqstebi) iTvleba savaldebulo 

enebis versiad (Sead. adamianis uflebaTa evropuli konvenciis 59-e 

muxli, venis xelSekrulebis 33-e muxlTan kavSirSi). amas  SeiZleba 

mniSvneloba gaaCndes im mxriv, rom normis ganmartebis farglebSi yu-

radReba gamaxvildes kanonis calkeul sityvaze.

b) dinamikur-teleologiuri ganmarteba. unda aRiniSnos, rom 

adamianis uflebaTa evropuli sasamarTlo mxars uWers calkeuli 

normebis dinamikur-teleologiur interpretacias.224 es niSnavs imas, 

rom sasamarTlo interpretaciisas adamianis uflebaTa evropuli sa-

samarTlos debulebebis amJamindel mizansa da arss eyrdnoba.225 amas-

Tan, debulebis mizani SeiZleba Seicvalos mas Semdeg, rac konven-

cia xelmoweril iqna Secvlili ekonomikuri, socialuri an eTikuri 

garemoebebis an Sexedulebebis safuZvelze. amrigad, mag., qcevebi, 

romlebic warsulSi ganixileboda rogorc mxolod araadamianuri an 

222 Sead. am problematikis Sesaxeb zogadad Arndt/Engels, in: Karpenstein/Mayer, Art. 59 
Rn. 5 f.; Wedel, NJW 2015, S. 921.
223 BGBl. 1985 II S. 926.
224 safuZvlianad EGMR Urt. v. 24.4.1978 _ 5856/82, Tyrer/Großbritannien.
225 Grabenwarter/Pabel, 2016, §5 Rn. 14.
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damamcirebeli mopyroba konvenciis me-3 muxlis Sesabamisad, SeiZleba 

mogvianebiT ganixilebodes `wamebad~. ramdenadac, konvencia ganix-

ileba rogorc `cocxali instrumenti~, romelic mudmivad viTardeba, 

miuxedavad imisa, rom xelSekrulebis teqstSi cvlilebebi ar xdeba.226 

amasTan, strasburgis sasamarTlo xelSekrulebis mxareebs subsidia-

rulobis principis safuZvelze aniWebs Sefasebis areals (`margin of 
appreciation~).227 es niSnavs imas, rom sasamarTlos Semowmebisas Semoi-

fargleba mxolod imiT, rom daadginos gadawyvetileba gasagebia Tu 

ara da xom ar aRemateba adamianis uflebebisTvis aucilebeli SezRud-

vis sazRvrebs. es midgoma gansxvavdeba saerTo samarTlisagan (common 
law), rac principulad iqedan gamomdinareobs, rom mosamarTles Zne-

lad SeuZlia wina sasamarTlos gadawyvetilebisgan gadaxra, Tundac 

Secvlili socialuri Sexedulebebis SemTxvevaSi.  

g) avtonomiuri ganmarteba. gasaTvaliswinebelia isic, rom adamia-

nis uflebaTa evropuli sasamarTlo yovelTvis im poziciaze idga, rom 

igi konvenciis normebis avtonomiur ganmartebas axorcielebs.228 es 

niSnavs imas, rom gansxvavebuli terminebis an niSnebis gageba, rogori 

saxiTac isini sxvadasxva erovnul iuridiul sistemaSi ganviTarda, sa-

samarTlosTvis savaldebulo ar aris. erovnuli sasamarTloebis mier 

normebis interpretacia adamianis uflebaTa evropuli sasamarTlos 

sakuTari ganmartebisTvis mniSvnelovan sayrden wertils warmoad-

gens. miuxedavad imisa, SesaZlebelia, rom sasamarTlom gansxvavebulad 

ganmartos damaxasiaTebeli niSnebi, vidre erovnulma sasamarTlom. 

magaliTad, adamianis uflebaTa evropuli konvenciis me-11 muxlis 

cneba `gaerTianeba~ SesaZlebelia ufro farTod iqnas ganmartebuli, 

vidre amas erovnuli samarTlebrivi sistema moaxdens.229

2. Semowmebis rigi

adamianis uflebaTa evropuli konvenciis mimarTebiT da damate-

biT oqmebSi  garantirebuli fundamenturi Tavisuflebebis mxriv 

Semowmeba mimdinareobs sam safexurad.230

226 EGMR Urt. v. 6.2.2003 _ 46827/99, 46951/99, Mamatkulov u.a./Türkei, EuGRZ 2003, 704 ff.; 
Braasch, JuS 2013, 602 (604); Cammareri, JuS 2016, 791 (792).
227 EGMR Urt. v. 8.7.2004 _ 53924/00, Vo/Frankreich, NJW 2005, 727; Braasch, JuS 2013, 602 
(604 f.); Herdegen, 2016, §3 Rn. 47.
228 detalurad amis Sesaxeb Grabenwarter/Pabel, 2016, §5 Rn. 9 ff.
229 Daiber, in: Meyer-Ladewig/Nettesheim/v.Raumer, Art. 11 Rn. 7.
230 Grabenwarter/Pabel, 2016, §18.
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a) dacvis sfero. upirveles yovlisa, unda Semowmdes, Riaa Tu ara 

konkretuli fundamenturi uflebis dacvis sfero. Tu es ase ar aris, 

maSin Semowmeba dasruldeba da darRveva Tavidanve gamoricxulia. 

magaliTad, Tu saxelmwifo kanoniT gansazRvravs, rom qveyanaSi yvela 

saSiSi mebrZoli ZaRli moklul unda iqnas, jer unda Semowmdes, kon-

venciis normis dacvis sferos Sexeba saxezea Tu ara. magaliTad, aq 

unda gairkves, adamianis uflebaTa evropuli konvenciis me-2 muxlis 

1-li punqtiT garantirebuli sicocxlis uflebis dacva mxolod ada-

mianebis sicocxles Tu agreTve ZaRlebis sicocxlesac moicavs. es 

ukanaskneli ar aris saxeze, ase rom, Sesabamisi kanoni konvenciis me-2 

muxlis pirveli punqtis dacvis sferosTvis ar aris Ria. amis sawinaaR-

mdegod, am SemTxvevaSi SesaZlebelia konvenciis me-8 muxlis piradi 

cxovrebis pativiscemis ufleba iyos darRveuli. Tumca esec is SemTx-

veva ar aris. adamianis uflebaTa evropulma sasamarTlom uaryo Tavis 

gadawyvetilebaSi, rom `ZaRlis yola~ konvenciis me-8 muxlis dacviT 

sferoSi moeazrebina.231

b) dacul sferoSi Careva. Tu dadginda, rom daculi sfero sax-

ezea, maSin Semdgom gamokvleul unda iqnas, romeli RonisZiebebiT 

moxda am dacul sferoSi Careva. amave dros, es yovelTvis unda iyos 

saxelmwifo Careva, radganac adamianis uflebaTa evropuli konvencia 

mimarTulia mxolod saxelmwifoze da ara calkeuli moqalaqis mimarT 

(ix. konvenciis me-8 muxlis me-2 punqti: `saxelmwifo organo ...~).232 

amasTan, unda gvaxsovdes, rom Carevad unda CaiTvalos ara mxolod aq-

tiuri saxelmwifoebrivi qmedebebi, rogoricaa policielis mier binis 

arakanonieri Cxreka. Careva SeiZleba efuZnebodes aseve saxelmwifos 

umoqmedobas.233 magaliTad, saxelmwifo valdebulia daicvas adamianis 

uflebaTa evropuli konvenciiT gaTvaliswinebuli minimum ramdenime 

ufleba ise rom, am uflebebis kerZo pirebis mier darRvevac aRkve-

Tos. magaliTad, saxelmwifos mxridan Careva SeiZleba saxeze iyos im 

garemoebaSi, roca igi ar icavs Sesabamis dacul sikeTes specialuri 

sisxlis samarTlis normiT an es norma praqtikaSi sakmarisad ar gamoi-

yeneba.

Tu, magaliTad, konvenciiT sicocxlis ufleba daculia, saxelm-

wifos ara mxolod gaaCnia valdebuleba, ar Caerios am samarTlebriv 

sikeTeSi sakuTari RonisZiebebiT, aramed man aseve unda SeuSalos 

xeli am adamianis uflebebis darRvevas sxva pirTa mxridan. amrigad, 

231 Esser, in: Löwe/Rosenberg, Art. 8 EMRK Rn. 61.
232 Grabenwarter/Pabel, 2016, §18 Rn. 6.
233 Grabenwarter/Pabel, 2016, §18 Rn. 6.
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saxelmwifos gaaCnia dacvis gansakuTrebuli movaleoba. amiT, mas Seu-

Zlia Seasrulos dacvis es movaleoba kanonebis miRebiT an agreTve 

ise, rom saxelmwifo sasamarTloebma erovnuli kanonebis Sesabamisad 

interpretacia moaxdinon, rac, magaliTad, ZiriTadi normebis an sxva 

ganmartebis aucileblobis mqone cnebebis konvenciisadmi loialuri 

interpretaciis gziT moxdes. amrigad, saxelmwifo nebismier SemTx-

vevaSi valdebulia dasajos sxvebis mkvleloba. igi, garda amisa, valde-

bulia, sxvisi gamarTlebuli mkvleloba, mag., aucilebeli mogeriebis 

dros, adamianis uflebaTa evropuli konvenciis me-2 muxlis pirveli 

punqtiT garantirebuli uflebis gaTvaliswinebiT, araproporciuli 

gziT ar waaxalisos.

g) gamarTleba. mesame safexurze sabolood unda Semowmdes, dacul 

sferoSi SesaZlo Careva gamarTlebuli SeiZleba iqnas Tu ara. unda 

aRiniSnos, rom adamianis uflebaTa evropuli konvenciis TiTqmis yve-

la debuleba, garda dacvis sferos gansazRvrisa, Seicavs ramdenime 

gamamarTlebel safuZvels, romlebic, calkeul SemTxvevebSi, saxelm-

wifos dacvis sferoSi Carevas  nebas rTaven.

X. adamianis uflebaTa evropuli sasamarTlo 

1. mimoxilva

moqalaqeebis konvenciiT garantirebuli uflebebis procesualu-

rad ganxorcielebis Sesaxeb debulebebi ganTavsebulia konvenciis me-

19 muxlidan 51-e muxlis CaTvliT. aRniSnulze pasuxismgebloba akis-

ria evropis adamianis uflebaTa sasamarTlos. is ar aris evrosabWos 

oficialuri organo, aramed Tavad adamianis uflebaTa da ZiriTad 

TavisuflebaTa dacvis konvenciiT gansazRvruli organoa.234 sasamarT-

lo daarsda 1959 wlis 21 Tebervals, mis adgilsamyoflad ganisaz-

Rvra q. strasburgi. dRevandeli formiT, rogorc mudmivmoqmedi 

sasamarTlo, igi funqcionirebs  1998 wlis 1 noembridan.235 Tumca ad-

rec arsebobda  uflebebis darRvevis dadgenis moTxovniT mimarTvis 

SesaZlebloba ukve arsebul  adamianis uflebaTa evropuli sasamarT-

losTvis, magram es xdeboda sxva da Zalian SezRuduli formiT. mis 

winapirobas warmoadgenda Sesabamisi saxelmwifos misi iurisdiqciis 

qveS yofna (konvenciis 46-e muxlis 1-li qvepunqti Zveli redaqciiT).236 

234 Esser, 2018, §9 Rn. 3.
235 1994 wlis 11 maisis me-11 damatebiTi oqmiT mier SemoRebuli da 1998 wlis 1 

noembers ZalaSi Sesuli, European Treaty Series No. 155.
236 Sead. amis Sesaxeb mokle mimoxilva Esser, 2018, §9 Rn. 4 f.
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evropis sasamarTlos mTvari funqcia aris konvenciis ganmarteba da 

misi oqmebi.

garda adamianis uflebaTa evropuli sasamarTlosi, romelsac 

ar SeeZlo emoqmeda  nebismier SemTxvevaSi, adre arsebobda agreTve 

1954 wels daarsebuli237 da 1998 gauqmebuli  _ adamianis uflebaTa 

evropuli komisia, romelic zrunavda konvenciiT garantirebuli 

uflebebis uzrunvelyofaze.238 adamianis uflebaTa evropuli komisia 

pirvel etapze amowmebda ganacxadis dasaSvebobas. Tu ganacxadi gaiv-

lida dasaSvebobis etaps, komisia amzadebda angariSs  uflebis dar-

Rvevis Sesaxeb.  amis Semdeg ganmcxadebels  sami Tvis vadaSi unda 

miemarTa sasamarTlosTvis.  Tu es ar moxdeboda, maSin mis nacvlad 

gadawyvetilebas iRebda ministrTa komiteti.239

adamianis uflebaTa evropuli sasamarTlo amJamad mdebareobs 

strasburgSi, safrangeTSi da is ar unda SegveSalos evrokavSiris 

marTlmsajulebas sasamarTloSi, romlis adgilsamyofelia luqsem-

burgi da sxva evrokavSiris institutebSi, romelTa umravlesoba gan-

Tavsebulia briuselSi. sasamarTlo Sedgeba 47 mosamarTlisgan (erTi 

mosamarTle yvela wevri saxelmwifodan, konvenciis me-20 muxli). sa-

samarTlo dayofilia xuT seqciad, TiToeuli Sedgeba sxvadasxva or-

ganosagan: komiteti, romelic Sedgeba sami mosamarTlisgan, Svidi 

mosamarTlisgan Semdgari palata da didi palata, romelic Sedgeba 17 

mosamarTlisgan (konvenciis 26-e muxlis 1-li qvepunqti), garda amisa, 

arsebobs erTi mosamarTlis mier miRebuli gadawyvetilebis SesaZle-

bloba. aseve arsebobs sasamarTlos plenumi, romelic mxolod or-

ganizaciul da administraciul davalebebs asrulebs.240 sasamarTlos 

oficialuri enebia inglisuri da franguli, Tumca SesaZlebelia in-

dividualuri ganacxadis erT-erTi xelSemkvreli mxaris saxelmwifo 

enaze Setanac (sasamarTlos reglamentis 34-e muxlis 1-li da me-2 

qvepunqtebi). 

2. proceduris zogadi principebi

adamianis uflebaTa evropul sasamarTlos winaSe warmoebuli 

procedura xasiaTdeba mTeli rigi mniSvnelovani ZiriTadi principe-

237 Sead. amis Sesaxeb Esser, 2018, §9 Rn. 4.
238 samarTlebrivi dacvis sistemis ganviTarebis Sesaxeb detalurad Frowein, EuGRZ 

2015, S. 269 ff.
239 Sead. Grabenwarter/Pabel, 2016, §6 Rn. 1.
240 Sead. amis Sesaxeb Esser, 2018, §9 Rn. 10 f.
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biT, romlebic mokled iqneba naxsenebi qvemoT da romelic sabolood 

Sejamebulia `subsidiarulobis~ principis Sesabamisad. am mxriv ada-

mianis uflebaTa evropuli sasamarTlos mTeli procesisTvis damaxa-

siaTebelia subsidiarulobis principi. aRniSnuli ufro detalurad 

gawerilia konvenciis me-13 da 35-e muxlebSi, romlis Tanaxmad, pirvel 

rigSi, erovnuli xelisuflebis organoebisa da sasamarTloebis amo-

canaa daicvan evropuli konvenciiT miniWebuli uflebebi.241 am Tval-

sazrisiT, sasamarTlos mTeli samarTlebrivi dacvis sistemas, iseve 

rogorc sasamarTlo iurisdiqcias, aqvs mxolod subsidiaruli, anu 

maqvemdebarebeli xasiaTi.  

amas aqvs sxvadasxva Sedegi: erTi mxriv, procesualuri Tvalsaz-

risiT, adamianis uflebaTa evropuli sasamarTlos gansjadoba Ses-

aZlebelia konvenciis 35-e muxlis Tanaxmad mxolod Sidasaxelmwi-

foebrivi samarTlebrivi saSualebebis amowurvis Semdeg. meore mxriv, 

konvenciiT gamomdinareobs, rom erovnuli instituciebis mier miRe-

buli gadawyvetilebebi garkveuli winaswari kiTxvebis TvalsazrisiT 

farTod misaRebia, raTa erovnuli marTlwesrigis mimarT pativiscema 

arsebobdes. Sedegad, erovnul xelisuflebas eZleva ufro farTo 

diskrecia konvenciis interpretaciis sakiTxSi. evropis sasamarTlo, 

amdenad, ar amowmebs arc SidasamarTlis242 sworad gamoyenebas da Cveu-

lebriv arc erovnuli sasamarTlos mier saqmis arsebiTi mxaris siswo-

ris dadgenas.243 sasamarTlo ar amowmebs aseve, magaliTad, sasamarTlos 

gadawyvetileba konkretuli qveynis konstitucias ewinaaRmdegeba Tu 

ara. gadamwyveti mniSvneloba eniWeba mxolod imas, saxeze aris Tu ara 

konvenciis darRveva.

mesame, unda aRiniSnos, rom im SemTxvevebSi, rodesac saxelmwifo 

daadgens, rom misi qceva ewinaaRmdegeba konvencias da  amis sapiris-

pirod  moqmedebs, magaliTad, Tu mimdinare procesis ganmavlobaSi 

msxver plTan mimarTebiT gamoaswora mdgomareoba, maSin Sesabamisi 

saCivari sasamarTloSi SeiZleba warumatebeli aRmoCndes.244 radgan, 

Tu wevri saxelmwifo mogvianebiT konvenciis darRvevas Tavad as-

worebs, maSin dazaralebuls  procesis warmoebisas sasamarTlos mier 

SeiZleba CamoerTvas msxverplis statusi konvenciis 34-e muxlis gage-

biT. konvenciis darRvevis winapiroba aris msxverplis statusis qona 

241 EGMR Urt. v. 18.6.1971 _ 2832/66, de Wilde, Ooms u. Veryp/Belgien, Rn. 50.
242 Grabenwarter/Pabel, 2016, §13 Rn. 53.
243 Grabenwarter/Pabel, 2016, §13 Rn. 53.
244 EGMR Urt. v. 2.11.2010 _ 21272/03, Sakhnovkiy/Russland, Rn. 76.
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da is mowmdeba sasamarTlos mier mTeli procesis ganmavlobaSi.245 sa-

samarTlom aseT SemTxvevebSi aRar unda daicvas dainetersebuli piri, 

radgan saxelmwifom  Sewyvita ukanono qmedebis Cadena.

Tumca  konvenciis darRvevis Semdgomi aseTi gamosworeba mkacr wi-

napirobebTan aris dakavSirebuli. sakmarisi ar aris ubralod  mxolod  

zianis anazRaureba. ase magaliTad, evropis sasamarTlom, saqmeSi  Gäf-
gen-i germaniis winaaRmdeg daadgina, rom adamianis uflebaTa evropu-

li konvenciis me-3 muxlis darRveva araadamianuri mopyrobis formiT 

aris is, rom policieli emuqreboda bavSvis gatacebaSi eWvmitanils 

Zlieri tkivilis miyenebiT, Tu igi ar gaamJRavnebda gatacebuli bavS-

vis adgilsamyofels.246 miuxedavad amisa, man  konkretul SemTxvevaSi 

ar daayena germaniis mimarT gamamtyunebeli ganaCeni, radgan darRveva 

yvela garemoebis Sefasebis Semdgom miCneul iqna  gamosworebulad.247 

amrigad, germaniis sasamarTloebs, saxeldobr, unda daedginaT kon-

venciis me-3 muxlis, ubralo germanuli kanonisa da adamianis Rirsebis 

aSkara darRveva. agreTve muqarisTvis pasuxismgebeli policielebi 

iZulebis gamo gasamarTldnen da pasuxisgebaSi iqnen micemulni. es 

gansakuTrebiT mniSvnelovani iyo imis gamo, rom  ganaCeni ewinaaRm-

degeboda farTo sazogadoebriv azrs, romelic gamtaceblis mimarT 

Cadenil qmedebas emxroboda.

meoTxe, aseve unda aRiniSnos e. w. xelsayrelobis principi. es 

principi iTvaliswinebs, rom konvenciis garantiebi mxolod minimal-

uri standartia.248 Sedegad, konvenciis wesebs ar SeuZliaT SezRudon 

erovnuli garantiebi, iqneba es Sesabamisi konstituciiT Tu erovnuli 

kanonmdeblobiT gaTvaliswinebuli.

3. sasamarTlos winaSe arsebuli procesis sxvadasxva saxe

adamianis uflebaTa evropuli konvencia ramdenime SesaZlo pro-

cesis saxes iTvaliswinebs:

a) individualuri ganacxadis procesi. dRes praqtikaSi yvelaze 

mniSvnelovani procedura individualuri ganacxadis proceduraa, 

romelic konvenciis 34-e muxlSi regulirdeba. miuxedavad imisa, rom 

adre TiToeuli wevri saxelmwifos diskreciuli uflebamosilebis 

245 EGMR Urt. v. 18.5.2004 _ 49806/99, Prodan/Moldau, Rn. 46.
246 EGMR Urt. v. 1.6.2010 _ 22978/05, Gäfgen/Deutschland.
247 EGMR Urt. v. 1.6.2010 _ 22978/05, Gäfgen/Deutschland, Rn. 181 ff.
248 Grabenwarter/Pabel, 2016, §2 Rn. 14.
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sakiTxi iyo, gaixsneboda Tu ara aseTi individualuri ganacxadis Ses-

aZlebloba, igi yvela wevri saxelmwifosaTvis 1994 wels me-11 damate-

biTi oqmis ZalaSi SesvliT savaldebuli gaxda.249 amitom TiToeulma 

saxelmwifom unda iTminos misi suverenitetis qveS myofi piris in-

dividualuri ganacxadi. konvenciis 34-e muxlis Tanaxmad, individu-

aluri ganacxadis warmoebis sagani aris wevri qveynis konvenciiT an 

nebismieri damatebiTi oqmiT garantirebuli uflebis savaraudo dar-

Rveva. Sesabamisad, TiToeul individs SeuZlia moiTxovos misi dam-

cavi uflebis darRvevis  adamianis uflebaTa evropul sasamarTloSi 

aRiareba.

aseTi individualuri ganacxadis Setanis ufleba TavisTavad war-

moadgens dacvis uflebas. radganac konvenciis 34-e muxlis me-2 wi-

nadadebis Tanaxmad, wevr saxelmwifoebs akisriaT valdebuleba, xeli 

ar SeuSalon individualuri ganacxadis Setanas. Tu romelime wevri 

saxelmwifo ar Seasrulebs am valdebulebas, magaliTad, ecdeba dain-

teresebul pirs aiZulos ganacxadis ukan gamotana, amiT es saxelm-

wifo aseve arRvevs konvenciiT gaTvaliswinebuli dainteresebuli 

piris uflebebs. Tavis mxriv, dainteresebul pirs mainc SeuZlia Sei-

tanos individualuri ganacxadi.250

imisTvis, rom dainteresebuli piris uflebebis ganxorcieleba 

maqsimalurad gamartivebuli yofiliyo, ganacxads adre faqtobrivad 

ar gaaCnda formaluri moTxovnebi.251 adamianis uflebaTa evropuli 

sasamarTlos 2016 wlis 14 noembris sasamarTlo reglamentis Sesa-

bamisad, gasaCivreba werilobiTi formiT unda momxadriyo sasamarT-

los winaSe da dasaxelebuli yofiliyo garkveuli faqtebi252. Tumca, 

2014 wels mniSvnelovnad gamkacrda 47-e muxlis debuleba.253 kerZod, 

ganmcxadebelma axla unda uzrunvelyos misi gancxadebis faqtebis de-

taluri da dawvrilebiTi aRwera, rac sasamarTlos saSualebas aZlevs 

gansazRvros gancxadebis buneba da Tematika sxva dokumentebze wvdo-

mis gareSe (adamianis uflebaTa evropuli sasamarTlos reglamentis 

47-e muxlis me-2 winadadebis `a~ qvepunqti).

b) saxelmwifo ganacxadis procesi. individualuri ganacxadis 

249 European Treaty Series No. 155.
250 EGMR Urt. v. 31.8.2008 _ 3896/04, Rybov/Russland, Rn. 57 ff.; Grabenwarter/Pabel, 2016, 
§9 Rn. 3.
251 Sead. Grabenwarter/Pabel, 2016, §9 Rn. 4.
252 Grabenwarter/Pabel, 2016, §9 Rn. 4 m.w.N.
253 saproceso wesdeba xelmisawvdomia http://www.echr.coe.int unter ̀ offi cial texts~ und ̀ rule 
of court~ (nanaxia: 1.4.2018).
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proceduris garda, arsebobs saxelmwifo ganacxadis procedura. es 

konvenciis 33-e muxlSi aris daregulirebuli. saxelmwifo ganacxadis 

proceduris farglebSi wevr saxelmwifoebs SeuZliaT sasamarTlos 

yuradReba gaamaxvilon sxva wevr saxelmwifoTa mier konvenciis an dam-

atebiTi oqmebSi garantirebuli uflebebis darRvevaze. saxelmwifo 

ganacxadis mizania saxelmwifoebis sazogadoebas daevalos damkvirve-

blis funqcia adamianis uflebaTa evropuli konvenciis dacvasTan da-

kavSirebiT.254 saxelmwifo ganacxadis SemTxvevaSi unda ganvasxvaoT ori 

jgufi:

aa) sakuTari moqalaqeebis uflebebis dacvis Sesaxeb ganacxadi. 

upirveles yovlisa, arsebobs ganacxadis Setanis SesaZlebloba saku-

Tari moqalaqis interesebis dasacavad. Sedegad saxelmwifo ganacxadi, 

rogorc individualuri saCivris Semcvleli moqmedebs. magaliTad, 

daniam 1997 wels Seitana saxelmwifo ganacxadi adamianis uflebaTa 

evropul sasamarTloSi TurqeTis winaaRmdeg.255 risi safuZvelic iyo 

is, rom daniis moqalaqe TurqeTSi daakaves. dakavebis pirobebi ar 

akmayofilebda konvenciis me-3 muxliT dadgenil moTxovnebs. garda 

amisa, piri awames, ramac, Tavis mxriv, daarRvia konvenciis me-3 muxli.

bb) uflebebis dacvis Sesaxeb zogadi ganacxadi. amasTan, saxelm-

wifos SeuZlia zogadad adamianis uflebebis dacvis interesebiTac 

imoqmedos. am SemTxvevaSi, saCivars aqvs obieqturi dacvis saSualebis 

saxe. asec moxda, magaliTad, 1967 wels, rodesac ramdenime saxelm-

wifo, kerZod, daniis, norvegiis, SvedeTisa da niderlandebis mier er-

Toblivi ganacxadi adamianis uflebaTa maSindel evropul komisiaSi 

iqna Setanili. ganacxadi saberZneTis winaaRmdeg iyo mimarTuli.256 am 

dros e. w. samxedro reJimi xelisuflebaSi samxedro gadatrialebis 

gziT movida. ganacxadi ganpirobebuli iyo am reJimis mier mokle 

droSi Cadenili adamianis uflebebis mravali darRveviT, magaliTad, 

wamebis, deportirebis an presis cenzuris saxiT.

saerTo jamSi, mxolod 22 saxelmwifo ganacxadi iqna wardgenili 

adamianis uflebaTa evropuli sasamarTlos winaSe.257 miuxedavad amisa, 

amgvari saxelmwifo ganacxadis Setanis ubralo SesaZlebloba niSnavs, 

254 EGMR Urt. v. 18.1.1978 _ 5310/71, Irland/Großbritannien; EGMR Urt. v. 8.6.1999 _ 34382/97, 
Dänemark/Türkei; Grabenwarter/Pabel, 2016, §10 Rn. 2.
255 EGMR Urt. v. 8.6.1999 _ 34382/97, Dänemark/Türkei.
256 EGMR Urt. v. 24.1.1968 u. 31.5.1968, Dänemark, Norwegen, Schweden u. die Niederlande/
Griechenland, Yb. 11 Bd. II, 690.
257 Sead. Schweizer, in: Merten/Papier, 2010, §128 Rn. 23 Fn. 79.
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rom calkeuli saxelmwifoebi yuradRebas aqceven konvenciis debule-

bebis dacvas. am TvalsazrisiT, saxelmwifo ganacxadi warmoadgens wevri 

saxelmwifoebis mniSvnelovan sakontrolo instruments, romelic uz-

runvelyofs adamianis uflebaTa evropuli dacvis ganxorcielebas.

gg) koleqtiuri ganacxadi. meore mxriv, ar aris gaTvaliswinebuli 

ramdenime piris an pirTa jgufis koleqtiuri ganacxadi. ramdenime 

pirs SeuZlia erToblivad Seitanon erTi ganacxadi. Tumca TiToeul-

ma pirma unda moiTxovos sakuTari uflebis darRvevis dadgena. 

dd) sakonsultacio daskvnis procesi.  konvenciis 47-e muxlis 

Tanaxmad, evrosabWos ministrTa komitets SeuZlia moiTxovos sakon-

sultacio daskvna sasamarTlosagan konvenciis ganmartebasTan da-

kavSirebiT. amave dros, daskvna unda exebodes iuridiul sakiTxebs, 

romlebic exeba konvenciis interpretaciasa da mis damatebiT oqmebs. 

amasTan, igi ar SeiZleba exebodes konvenciis I nawilSi mocemul deb-

ulebebs, an mis oqmebSi aRiarebul uflebebsa da Tavisuflebebs. gar-

da amisa, daskvna ar SeiZleba exebodes kiTxvebs, romelTa gadawyve-

ta mogvianebiT SeiZleba sasamarTlos an ministrTa komitetis mier 

konvenciiT dadgenili proceduris safuZvelze moxdes. mxolod min-

istrTa komitets SeuZlia mimarTos sasamarTlos daskvnisaTvis, ra 

drosac man Sesabamisi ganacxadi unda waradginos. gadawyvetilebisaT-

vis sxdomaSi monawile ministrTa komitetis uflebamosili pirebis 

xmaTa umravlesoba aris saWiro. dasaxelebuli mkacri winapirobebis 

gamo sakonsultacio daskvnis process adamianis uflebTa evropuli 

sasamarTlos winaSe praqtikulad aranairi mniSvneloba ar gaaCnia.258

ee) wardgeniTi procesi. amasTan, erovnuli sasamarTlos mier ada-

mianis uflebebis sakiTxis wardgena ar aris gaTvaliswinebuli. amis 

gamo erovnulma sasamarTlom jer unda gadawyvitos sakiTxi, romelic 

exeba adamianis uflebaTa evropuli sasamarTlos standartis gamoy-

enebasa da interpretacias. man unda Seamowmos, arRvevs Tu ara saxel-

mwifo RonisZieba adamianis uflebaTa evropuli sasamarTlos wess. 

dainteresebulma pirma SeiZleba amis Semdeg individualuri ganacxadi 

adamianis uflebaTa evropul sasamarTloSi am gadawyvetilebis sawi-

naaRmdegod Seitanos.

258 Meyer-Ladewig/Renger, in: Meyer-Ladewig/Nettesheim/v.Raumer, Art. 49 Rn. 2
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XI. evropuli sasamarTlos procedurebi 

individualuri ganacxadi, mas Semdeg, rac is sasamarTloSi Se-

vida, komitetis mier, romelic Sedgeba sami mosamarTlisgan, konven-

ciis 28-e muxlis Tanaxmad, gadis dasaSvebobis etaps. Tu komiteti 

erTsulovnad miiRebs gadawyvetilebas, rom ganacxadi dauSveblad ga-

moacxados, maSin is uars ambobs ganacxadze (konvenciis 28-e muxlis 

1-li punqtis `a~ qvepunqti). meore mxriv,  Tu ganacxadi dasaSvebia da 

ar warmoadgens aranair sirTuleebs, komiteti dauyovnebliv iRebs 

gadawyvetilebas dasabuTebulobis Sesaxeb, Tu ganacxadSi dasmuli 

samarTlebrivi sakiTxi ukve warmoadgens sasamarTlos mier damkvidre-

bul precedentul samarTals (konvenciis 28-e muxlis 1-li punqtis ̀ b~ 

qvepunqti). sxva SemTxvevaSi palata iRebs gadawyvetilebas 29-e muxlis 

Tanaxmad wardgenil individualur ganacxadTa dasaSvebobisa da das-

abuTebulobis Sesaxeb.

ganacxadis miRebulad gamocxadebis Semdeg komiteti mouwodebs 

saxelmwifos, warmoadginos sakuTari pozicia ganacxadTan dakavSire-

biT. gadawyvetileba, dasaSvebia Tu ara ganacxadi, efuZneba konvenciis 

34-e, 35-e muxlebs. ZiriTadad, moqmedebs dasaSvebobis Semdegi wina-

pirobebi: saWiroa ganmcxadeblis (1) mxared arsebobisa da saproceso 

uflebaunarianoba, (2) misi msxverplis statusi, (3) Sidasaxelmwifoe-

brivi samarTlis saSualebebis amowurva da (4) ganacxadis wardgenis 

vadis dacva. garda amisa, (5) konvenciis 35-e muxlis me-2 da me-3 punqt-

bSi  dasaxelebulia ganacxadis dauSveblobis sxva safuZvlebi. 

1. mxared arsebobis da saproceso uflebaunarianoba 

konvenciis 34-e muxlis Tanaxmad, sasamarTlos gancxadebiT SeiZle-

ba mimarTos nebismierma fizikurma pirma, aseve arasamTavrobo orga-

nizaciebma an calkeul pirTa jgufebma.  arasruwlovnebi an qmeduun-

aro ganmcxadeblebi, rogorc wesi, unda waradginon maTma kanonierma 

warmomadgenlebma.259 arasamTavrobo organizaciebis cneba unda ganim-

artos farTod. am cnebis qveS eqceva rogorc iuridiuli pirebi, aseve 

yvela arakomerciuli gaerTianebebi da savaWro organizaciebi.260 pir-

Ta jgufis cnebis qveS eqceva nebismieri araorganizaciuli, rogorc 

wesi, saerTo ineteresebis mimdevari jgufebi, romlebsac ar gaaCniaT 

damoukidebeli qmedunarianoba.261

259 EGMR Urt. v. 13.6.1979 _ 6833/74, Marckx/Belgien.
260 Grabenwarter/Pabel, 2016, §13 Rn. 11.
261 Sead. die Übersicht bei Meyer-Ladewig/Kulick, in: Meyer-Ladewig/Nettesheim/v.Raumer, Art. 
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Tu pirTa aseTi jgufi  waradgens individualur ganacxads, jgu-

fis TiToeulma wevrma unda moiTxovos sakuTari uflebebis dacva da 

daakmayofilos dasaSvebobis yvela kriteriumi.262 amrigad, am SemTx-

vevaSi sakiTxi exeba individualur saCivars, romelic  faqtobrivad, 

fizikuri pirebis individualuri saCivrebis erTobliobaa,  radgan, 

rogorc ukve zemoT iTqva,263 adamianis uflebaTa evropuli konvencia 

ar iTvaliswinebs ama Tu im jgufis pirTa koleqtiur saCivars ro-

gorc aseTs.

 

2. dainteresebuli piris msxverplis statusi

Semdgom saWiroa, rom aseve Semowmdes ganmcxadeblis  savaldebulo 

msxverplis statusi (konvenciis 34-e muxli). es ukve sakmarisad aris 

dadasturebuli, Tu dainteresebuli piri acxadebs, rom darRveulia 

misi konvenciiT garantirebuli  erT-erT ufleba. am SemTxvevas maSin 

aqvs adgili, roca mas uSualod Seexo uflebis darRveva  da aseve 

uSualod  aris dainteresebuli piri.264 amasTan, ar aris aucilebeli, 

rom man daadasturos zianis miyeneba. 

msxverplad yofnas, rogorc wesi, maSin aqvs adgili, roca piri 

sisxlis samarTlis procesSi rogorc braldebuli aris CarTuli.265 

maSinac ki, rodesac  procesi `usamarTlo~ iyo, piri mxolod maSin 

aris msxverpli,  Tu is sasamarTlos gadawyvetilebis safuZvelze sab-

olood iqna gasamarTlebuli.266 Tu `arasamarTliani~ procesis bolos 

dadgeba gamamarTlebeli ganaCeni, maSin braldebuli `arasamarTliani~ 

procesis gamo aris `uflebadarRveuli~, magram sabolood ar aris 

igi  ̀ msxverpli~.267 aseT SemTxvevaSi is ar aris uflebamosili Seitanos 

individualuri gancxadeba, radgan orive winapiroba, uflebebis dar-

Rveva da msxverplad yofna, unda iyos dakmayofilebuli. 

sakmarisad dasabuTebuli darRveva maSin gvaqvs saxeze, Tu, magal-

iTad,  ganmcxadebeli mtkicebulebebiT da Tanmimdevrulad asabuTebs, 

rom suverenul aqtze SeteviT misi konkretuli konvenciuri ufleba 

34 Rn. 14 f. m.w.N.
262 Grabenwarter/Pabel, 2016, §13 Rn. 15.
263 Sead. zemoT X 3 b) cc).

264 EGMR Urt. v. 28.10.1999 _ 28342/95, Brumarescu/Rumänien, Rn. 50.
265 Sead. mimoxilva Grabenwarter/Pabel, 2016, §13 Rn. 17.
266 Sead. mimoxilva Grabenwarter/Pabel, 2016, §13 Rn. 17.
267 Sead. mimoxilva Grabenwarter/Pabel, 2016, §13 Rn. 17.
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dairRva.268 magaliTad Tu braldebuli sasamarTlo ganxilvebis dros 

awames, konvenciis me-3 muxlis darRveva gvaqvs saxeze maSinac, Tu es 

piri mogvianebiT gamarTlda.269

3. Sidasaxelmwifoebrivi samarTlis saSualebebis amowurva 

konvenciis 35-e muxlis 1-li punqtis Tanaxmad, imisaTvis, rom sa-

samarTlom  saqme miiRos gansaxilvelad, savaldebuloa samarTlebri-

vi dacvis yvela Sidasaxelmwifoebrivi saSualebis amowurva.  samar-

Tlebrivi dacvis saSualebebis amowurvis moTxovna saerTaSoriso 

samarTlis zogadi principis gamoxatulebaa da damaxasiaTebelia ada-

mianis uflebebis saerTaSoriso sistemisTvis.270 aRniSnuliT mopasuxe 

saxelmwifos unda mieces SesaZlebloba, pirvel rigSi, sakuTar teri-

toriaze aRmofxvras adamianis uflebebis darRveva.   sabolod es aris 

zustad konvenciis subsidiarulobis  gamoxatuleba. ganmcxadebelma 

ar unda gamoiyenos araefeqturi an Tavidanve uperspeqtivo samarTl-

brivi davis saSualeba.271

4. ganacxadis  wardgenis vadis dacva 

dabolos, ganmcxadebelma ase unda daicvas ganacxadis wardgenis 

vada. adamianis uflebaTa evropuli konvenciis 35 muxlis 1-li punqtis 

Tanaxmad, sasamarTloSi ganacxadi wardgenil unda iqnas Sidasaxelmwi-

foebrivi  gadawyvetilebis saboloo miRebidan eqvsi Tvis vadaSi~. vadis 

dacvis moTxovnis arsi da mizezi, pirvel rigSi, aris samarTlebrivi 

usafrTxoebis uzrunvelyofa. amis ukan dgas is idea, rom konvenciis 

savaraudo darRveva gamokvleul unda iqnas garkveuli drois vadaSi. 

Sidasaxelmwifoebriv gadawyvetilebebs ar unda emuqrebodes adamianis 

uflebaTa evropuli sasamarTlos mxridan kontroli ganusazRvreli 

vadiT.272 saboloo Sidasaxelmwifoebriv gadawyvetilebad ganixileba 

mxolod bolo instanciis gadawyvetileba, romelic  miRebul iqna ga-

nacxadis  saganTan dakavSirebiT.273

268 Grabenwarter/Pabel, 2016, §13 Rn. 17.
269 Esser, 2018, §9 Rn. 60.
270 EGMR Urt. v. 1.3.2010 _ 46113/99, Demopoulus u.a./Türkei, Rn. 69; Meyer-Ladewig/Peters, 
in: Meyer-Ladewig/Nettesheim/v.Raumer, Art. 35 Rn. 8 m.w.N.
271 Meyer-Ladewig/Peters, in: Meyer-Ladewig/Nettesheim/v.Raumer, Art. 35 Rn. 14.
272 Sead. mimoxilva Grabenwarter/Pabel, 2016, §13 Rn. 39.
273 Sead. mimoxilva Grabenwarter/Pabel, 2016, §13 Rn. 39.
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5. ganacxadis dauSveblobis sxva safuZvlebi 

sxva safuZvlebi, romlis gamoc ganacxadi SeiZleba dauSveblad 

iqnas cnobili, gansazRvrulia konvenciis 35-e muxlis me-2 da me-3 

punqtebSi. es safuZvlebia:  (1) ganacxadis Seusabamoba konvenciasTan, 

(2) aSkarad dausabuTebloba,  (3) sasamarTlosTvis mimarTvis uflebis 

borotad gamoyeneba, (4) mniSvnelovani zianis ararseboba, (5) anonimuri 

ganacxadi. 

a) ganacxadis Seusabamoba konvenciasTan. konvenciis 35-e muxlis 

me-3 punqtis ̀ a~ qvepunqtis (1) Tanaxmad, sasamarTlo dauSveblad cnobs 

ganacxads, Tu is konvenciasTan an misi damatebiTi oqmebis debule-

bebTan Seusabamoa. aseTi msgavisi Seusabamoba ganixileba pirTa wris, 

lokaciis, drois faqtoris an sagnobrivi kompetenciis farglebSi.274

pirTa wris mixedviT ganacxadi konvenciasTan Seusabamoa, Tu an 

ganmcxadebeli ar warmoadgens legitimurad aqtiur an mopasuxe legi-

timurad pasiur mxares (ratione personae).275
lokalurad konvenciis moqmedebis farglebi izRudeba adamianis 

uflebebis evropuli konvenciis wevri saxelmwifoebis teritoriiT. 

(ratione loci).
drois faqtoris gamo ganacxadi dauSveblad iqneba sasamarTlos 

mier cnobili, Tu moqmedeba an umoqmedoba Cadenilia konvenciis (an 

misi damatebiTi oqmebis debulebebis) ZalaSi Sesvlamde an dainterse-

buli wevri saxelmwifos konvenciidan gasvlis Semdeg (ratione temporis).
sagnobrivi kompetenciis farglebSi ganacxadi SeiZleba iyos kon-

venciasTan Seusabamo,  Tu ufleba, romelsac ganmcxadebeli eyrdnoba, 

saerTod ar aris an aRar aris  daculi ZalaSi Sesuli konvenciiT, mag-

aliTad, rogoricaa mesame pirebis winaaRmdeg sisxlissamarTlebrivi 

devnis ganxorcielebis ufleba (ratione materiae).276

b) aSkarad dausabuTebloba. garda amisa, adamianis uflebaTa evro-

puli sasamarTlo dauSveblad cnobs ganacxads, Tu is aSkarad dausab-

uTebelia.  es gamomdinareobs konvenciis 35-e muxlis me-3 punqtis 

`a~ qvepunqtis (2)-variantidan. ganacxadi  ara mxolod maSin miiCneva, 

rogorc aSkarad dausabuTebeli, rodesac is  `erTi SexedviT~ ar aris 

274 Sead. mimoxilva Grabenwarter/Pabel, 2016, §13 Rn. 53 ff.
275 Grabenwarter/Pabel, 2016, §13 Rn. 54 ff.; Meyer-Ladewig/Peters, in: Meyer-Ladewig/
Nettesheim/v.Raumer, Art. 35 Rn. 41.
276 EGMR Urt. v. 11.5.1999 _ 40753/98, Rampogna u. Murgia/Italien, Rn. 5.
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dasabuTebeli~.277 aseve maSinac, rodesac sasamarTlo  ganacxads erT-

mniSvnelovnad dausabuTeblad miiCnevs. amisTvis ar unda iyos sakma-

risi, Tu saCivari exeba faqtobrivi da iuridiuli xasiaTis seriozul 

sakiTxebs.

g) sasamarTlosTvis mimarTvis uflebis borotad gamoyeneba. 

aseve sasamarTlosTvis mimarTvis uflebis borotad gamoyenebis Sem-

TxvevaSi ganacxadi dauSveblad iqneba miCneuli Tanaxmad  konvenci-

is 35-e muxlis me-3 punqtis `a~ qvepunqtis (3) variantisa.  magram es 

praqtikaSi Zalian iSviaTad gvxvdeba, radgan borotad gamoyenebis 

qmedebis Semadgenloba, rogorc wesi, ukve zemoT dasaxelebuli  

faqtebiT dgindeba.278 gamonaklis SemTxvevaSi, sasamarTlo ganacxa-

dis dauSveblobas asabuTebs sasamarTlosTvis mimarTvis uflebis 

borotad gamoyenebaze, roca amiT mas surs gamoxatos  ganmcxadeb-

lis Seuracxmyofeli qcevis mimarT gansakuTrebuli ukmayofileba.279 

aseTi gansakuTrebulad Seuracxmyofeli qceva ganmcxadeblis mxri-

dan SeiZleba gamoixatebodes ganacxadSi mis mier Segnebulad aras-

wori informaciis miwodebaSi.280 Tumca araswori informaciis da-

dasturebis SemTxvevaSi ganacxadis dauSveblad gamocxadeba aseve 

SeiZleba daeyrdnos aSkarad dausabuTeblobasac.281 magram am SemTx-

vevaSi sasamarTlo ufro siamovnebiT gamoacxadebs ganacxadis dauS-

veblobas uflebis borotad gamoyenebis gamo, radgan am gziT mosar-

Celis qcevac  unda Sefasdes rogorc gaumarTlebeli saqcieli.282

d) mniSvnelovani zianis ararseboba. konvenciis 35-e muxlis me-3 

punqtis `b~ qvepunqtis Tanxmad, sasamarTlo gancxadebas dauSveblad 

cnobs Tu misi SexedulebiT ganmcxadebels ar ganucdia mniSvnelovani 

ziani. garda amisa saWiroa, rom konvenciiT an misi damatebiTi oqmebis 

debulebebiT daculi uflebebi ar moiTxovdes saCivris arsebiT 

ganxil vas.

e) anonimuri ganacxadi. konvenciis 35-e muxlis me-2 punqtis ̀ a~ qve-

277 Esser, 2018, §9 Rn. 92.
278 Sead. mimoxilva Grabenwarter/Pabel, 2016, §13 Rn. 51.
279 mag. sasamarTlosadmi naklovani Setyobineba marwmuneblis mier, rom ganacxadis 

mwarmoebelma TviTmkvleloba Caidina, Sead. EGMR Urt. v. 30.9.2014 _ 67810/10, Gross/
Schweiz, NJW 2016, 143.
280 Sead. mimoxilva Grabenwarter/Pabel, 2016, §13 Rn. 51.
281 Sead. mimoxilva Grabenwarter/Pabel, 2016, §13 Rn. 51.
282 Sead. mimoxilva Grabenwarter/Pabel, 2016, §13 Rn. 51.
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punqti aseve iTvaliwisnebs ganacxadis dauSveblobas im SemTxvevaSi, 

Tu ganmcxadebelma anonimuri ganacxadi Seitana. 

v) ganmeorebiTi ganacxadi. dabolos, sasamarTlos SeuZlia aseve 

dauSveblad cnos ganacxadi konvenciis 35-e muxlis me-2 punqtis `b~ 

qvepunqtis Sesabamisad, Tu ganacxadi arsebiTad igivea sasamarTlos 

mier aqamde ukve ganxiluli sxva ganacxadis  an gadaeca saerTaSoriso 

gamoZiebis, an mogvarebis sxva instancias da ar Seicavs Sesatyvis axal 

informacias.

XII. adamianis uflebaTa evropuli sasamarTlos 

gadawyvetilebebis gavlena 

1. aRiarebis efeqti 

adamianis uflebaTa evropuli sasamarTlos gadawyvetilebebs, 

rogorc wesi, aqvT aRiarebis efeqti.283 gadawyvetilebebis farglebi 

regularulad Semoifargleba imis dadgeniT, rom konkretuli saxelm-

wifos qceva arRvevs Tu ara konvenciiT miniWebul uflebebs.

es niSnavs, rom adamianis uflebaTa evropuli sasamarTlos 

gadawyvetilebebs ara aqvT konvenciis wevr saxlmwifoebze pirda-

piri gavlena. magaliTad, aqedan gamomdinareobs is, rom adamianis 

uflebaTa evropuli sasamarTlos gadawyvetilebas ar SeuZlia gaau-

qmos erovnul donze miRebuli ganaCeni, romliTac, magaliTad, vinme 

daisaja arasamarTliani sasamarTlos mier sisxlis samarTlis da-

naSaulisaTvis.284 aseve saubroben imaze, rom evropuli sasamarTlos 

gadawyvetilebebs ar aqvT aseve `kasaciis zemoqmedeba~.285 ufro metad 

ganixileba mxolod rogorc konkretuli saxelmwifos araswori qceva. 

garda amisa, individualuri ganacxadis SemTxvevaSic ki, evropul sa-

samarTlos ar SeuZlia uzrunvelyos ganmcxadeblis pirdapiri  subi-

eqturi dacva. 

vinaidan es aradamakmayofilebeli mdgomareobaa, droTa ganmav-

lobaSi saWirod iqna miCneuli, rom konvenciaSi unda Sediodes sul 

mcire wevri saxelmwifoebis mier gadawyvetilebis aRsrulebis val-

debuleba. konvenciis 46-e muxli avaldebulebs saxelmwifoebs aR-

mofxvran konvenciis sawinaaRmdego mdgomareoba, es niSnavs imas, rom, 

ramdenadac es aris SesaZlebeli, unda aRdges is mdgomareoba, rac 

283 Grabenwarter/Pabel, 2016, §16 Rn. 6.
284 Sead. mimoxilva Grabenwarter/Pabel, 2016, §16 Rn. 2 ff.
285 Sead. mimoxilva Grabenwarter/Pabel, 2016, §16 Rn. 2 ff.



128

darRvevamde arsebobda.   

amis magaliTad davasaxeloT SemTxveva, romelic exeba saberZne-

Tis yofili mefis ganacxads saberZneTis winaaaRmdeg:286 saberZneTis 

yofil mefes, konstantin II-s, 1967 wlidan saberZneTSi gabatonebuli 

samxedro diqtaturis dros, 1973 wlis kanonis safuZvelze CamoerTva 

qoneba. es Seexo agreTve mniSvnelovan miwebs, romlebic gadaeca saber-

ZneTis saxelmwifos. 1974 wlis sxva kanoniT, romelic axla saberZne-

Tis axali samoqalaqo mTavrobis mier iqna miRebuli, naTqvamia, rom 

yofili mefis qoneba ukan ar dabrundeboda diqtaturis dasrulebis 

Semdegac, aramed sabolood gadaecemoda saberZneTis saxelmwifos. 

konstantin II-s ar miuRia kompensacia. aRniSnuli kanoni man gaasaCivra 

Tavdapirvelad erovnul sasamarTloebSi. vinaidan dava warumateblad 

dasrulda, man mimarTa adamianis uflebaTa evropul sasamarTlos, sa-

dac Cioda sakuTrebis uflebis darRvevis Sesaxeb adamianis uflebaTa 

evropuli sasamarTlos 1-li damatebiTi oqmis 1-li muxlis Sesabam-

isad. sasamarTlom daadgina, rom saberZneTis saxelmwifos mier  sa-

kuTrebis eqspropriacia iyo konvenciis darRveva. man aseve daadgina, 

rom eqspropriacia kanonieri iqneboda, Tu saberZneTis saxelmwifo  

konstantin II-sTvis gadaxdili eqneboda kompensacia. bunebrivi resti-

tuciis ideidan gamomdinare saberZneTis saxelmwifo axla valdebuli 

iqneboda daebrunebina ganmcxadeblisTvis miwebi. magram, radgan sa-

samarTlom mkafiod daadgina, rom ZiriTadad eqspropriacia kanonieri 

iqneboda, rom yofiliyo Sesabamisi kompensacia gacemuli, man uari ga-

nacxada bunebrivi restituciis valdebulebaze. Cadenili usamarTlo-

bis gamosasworeblad sakmarisi iqneboda, Tu ganmcxadebels miecemoda 

kompensacia im periodisTvis, romelSic man ver SeZlo miwis gamoy-

eneba. amisTvis mas unda mieRo adekvaturi anazRaureba misi miwebis 

eqspropriaciis sanacvlod. 

germaniis magaliTze SegviZlia vnaxoT, Tu rogor asruleben 

wevri saxelmwifoebi konvenciis 46-e muxliT gaTvaliswinebul val-

debulebebs sakanonmdeblo TvalsazrisiT. magaliTad, sisxlis samar-

Tlis saproceso kodeqsis 359-e muxlis me-6 punqtiT gaTvaliswine-

bulia, rom germaniis winaaRmdeg gamotanili evropuli sasamarTlos 

gadawyvetileba sisxlissamarTlebrivi warmoebis ganaxlebis gansa-

kuTrebuli safuZvelia. amrigad, Tu germaniis moqalaqes sasamarT-

lom miusaja Tavisuflebis aRkveTa  da SemdgomSi evropis sasamarT-

lom daadgina, rom es procedura mTlianobaSi usamarTlo iyo da amiT 

dairRva konvenciis debuleba, es ar niSnavs imas, rom ganaCeni gauqme-

286 EGMR Urt. v. 28.11.2002 _ 25701/94, früherer König von Griechenland u.a./Griechenland, 
NJW 2003, 1721.
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bulia da damnaSave unda gaTavisufldes. magram msjavrdebuls eZleva 

ganaCenis gadasinjvis moTxovnis SesaZlebloba, rac niSnavs, rom mis 

winaaRmdeg unda Catardes axali sisxlissamarTlebrivi saqmiswarmoe-

ba, romelic amjerad samarTliani unda iyos. 

aqve aseve unda aRiniSnos, rom adamianis uflebaTa evropuli sa-

samarTlos gadawyvetilebebi konvenciis 44-e muxlis Sesabamisad sabo-

looa. Tu gadawyvetileba gamoitana didma palatam, mas  gaaCnia ga-

mocxadebisTanave kanonieri Zala  44-e muxlis 1-li punqtis debulebis 

Tanaxmad  da Sesabamisad, igi sabolooa. xolo Tu palatam gamoitana 

gadawyvetileba, maSin is kanonier Zalas iZens konvenciis 44-e muxlis 

me-2 punqtis debulebis Sesabamisad. aRniSnulidan gamomdinare,  arse-

bobs kanonier ZalaSi Sesvlis sami SemTxveva, kerZod, (1) Tu mxareebi 

ganacxadeben, rom isini ar iTxoven saqmis didi palatisTvis gadace-

mas, (2) palatis mier gadawyvetilebis gamotanidan 3 Tve gavida, (3) 

rodesac didi palatis kolegia uars acxadebs 43-e muxlis safuZvel-

ze wardgenili gadacemis Txovnis dakmayofilebaze. miuxedavad imisa, 

rom konvenciaSi pirdapir ar aris regulirebuli, gadawyvetilebis 

gadaxedva saqmiswarmoebis ganaxlebis farglebSi, mainc aris SesaZle-

beli  adamianis uflebaTa evropuli sasamarTlos reglamentis me-

80 muxlis safuZvelze. Tumca amisTvis saWiroa, rom mxarisTvis, ro-

melic gancxadebiT mimarTavs, iseTi axali garemoeba gaxdes cnobili, 

rac adre ar SeiZleboda yofiliyo cnobili adamianis SefasebiT.287

2. zianis anazRaureba 

adamianis uflebaTa evropul sasamarTlos, garda konvenciis dar-

Rvevisa,  SeuZlia aseve konvenciis 41-e muxlis Sesabamisad miakuTvnos  

`samarTliani dakmayofileba~. e.i. zianis anazRaureba. es xdeba maSin, 

rodesac erovnuli samarTlis mixedviT  srulyofili restitucia, 

rac, samwuxarod, Zalian xSirad  SeuZlebelia. 

rac Seexeba am kompensaciis gadaxdas, adamianis uflebaTa evro-

puli sasamarTlos mier miRebuli gadawyvetileba aris ara mxolod  

aRiarebis ganaCeni, aramed aseve gadawyvetileba miRebuli mavaldeb-

ulebel sarCelze.

287 Sead. mimoxilva Grabenwarter/Pabel, 2016, §16 Rn. 2.
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3. Sedegi mxolod `wevr saxelmwifoTa Soris~ (inter partes)  

garda amisa unda aRiniSnos, rom adamianis uflebaTa evropuli 

konvenciis (ECHR) 46-e muxlis Tanaxmad adamianis uflebaTa evropuli 

sasamarTlos gadawyvetilebebi mxolod `wevr saxelmwifoTa Soris~ 

(inter partes) moqmedeben. amrigad, gadawyvetilebebi vrceldeba mxolod 

procesSi monawile mxareebs Soris.

magaliTad, adamianis uflebaTa evropulma sasamarTlom daadgina, 

rom  safrangeTis sasamarTlos mier miRebuli gadawyvetileba ewinaaR-

mdegeboda konvencias da darRveuli iyo adamianis uflebaTa evropu-

li konvenciis me-6 muxlis me-3 punqti me-6 muxlis 1-el punqtan er-

Tad, radgan man braldebuls, romelsac ar hyavda advokati, SeuzRuda  

saqmis masalebis gacnobis ufleba.288 mogvianebiT, germaniaSi warmoe-

bul procesze, romelic analogiur saqmes exeboda, daisva kiTxva, Tu 

ramdenad iyo germaniis samarTaldamcavi organoebi am gadawyvetile-

biT  an iq dadgenili principebiT SezRuduli. Tumca, gamomdinare 

iqidan, rom germaniis federaciuli respublika sasamarTloSi ar 

monawileobda rogorc mxare, gadawyvetilebas yovel SemTxvevaSi ar 

hqonda germaniaSi pirdapiri mavaldebulebeli Zala. Tumca amJamad 

ukve aRiarebulia, rom adamianis uflebaTa evropuli sasamarTlos 

mier konvenciis ganmarteba saxelmwifo organoebis mier minimum mxed-

velobaSi unda iyos miRebuli.289 am mxriv sasamarTlos mier miRebuli 

gadawyvetileba germaniaSic uSualod moqmedebs, radgan germaniis sax-

elmwifo organoebma  adamianis uflebaTa evropuli konvenciis me-6 

muxli erovnul samarTalSi im formiT unda gamoiyenon, rogorc is 

ganmartebulia sasamarTlos mier. miuxedavad amisa,  es regulacia, 

kerZod is, rom erovnulma sasamarTloebma unda gaiTvaliswinon ada-

mianis evropuli sasamarTlos mier konvenciis calkeuli debulebebis 

ganmartebebi,  ar cvlis im faqts, rom sasamarTlo gadawyvetileba 

uSualod moqmedebs mxolod calkeul mxareebs Soris. individualur 

saCivris SemTxvevaSi, eseni arian, erTi mxriv, mosarCele moqalaqeebi 

da meore mxriv, saxelmwifo, xolo saxelmwifoTaSoris saCivris SemTx-

vevaSi ki, monawile orive saxelmwifo. 

288 EGMR Urt. v. 18.3.1997 _ 22209/93, Foucher/Frankreich.
289 detalurad: BVerfG, Beschl. v. 5.4.2005 _ 2 BvR 1481/04, BVerfGE 111, 307.
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XIII. daskvna

evropaSi bolo aTwleulebis ganmavlobaSi adamianis uflebebis 

ganviTarebisa da dacvis mamoZravebel  Zalas warmoadgenda adamianis 

uflebaTa evropuli konvencia da zogadad, xolo kerZod ki _ adamia-

nis uflebaTa evropuli sasamarTlo. amas aqvs ramdenime mizezi. erT-

erTi mTavari mizezi, rasakvirvelia, aris institutis, rogorc aseTis, 

sayovelTao aRiareba. evropis kontinentis TiTqmis yvela saxelmwifo 

SeuerTda adamianis uflebaTa evropul konvencias. amis  mizezia aseve 

adamianis uflebaTa evropuli sasamarTlos mier samarTlisadmi `zo-

mieri~ midgoma. amgvarad,  wevr saxelmwifoebs rCebaT farTo Tavisu-

flebis areali an aRasrulon gadawyvetilebebi, an Tavidan airidon 

gamtyuneba, konvenciis darRvevis prevenciis gziT. subsidiarulobis 

princips Seaqvs wvlili imaSi, rom erovnuli kanonmdebloba farTod 

iyos aRiarebuli. im SemTxvevaSic ki, Tu calkeul wevr saxelmwi-

foebSi ar xdeba adamianis uflebaTa evropuli sasamarTlos yvela 

gadawyvetilebis aRsruleba, mainc SesamCnevia evrosasamarTlos mier 

miRebuli gadawyvetilebebis gavlenis efeqti. adamianis uflebaTa ev-

ropuli sasamarTlos gadawyvetilebebs didi mniSvneloba aqvT, gansa-

kuTrebiT sisxlis samarTlis procesSi, imdenad, ramdenadac adamianis 

uflebaTa evropuli konvenciis bevri garantia swored sisxlis samar-

Tlis procesualur uflebas uzrunvelyofs. amitom, rTulia erTiani 

evropuli sisxlis samarTlis  procesisken miswrafebis gzaze ugule-

belyo adamianis uflebaTa evropuli konvencia da adamianis uflebaTa 

evropuli sasamarTlos precedentuli samarTali.
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Tavi 2. adamianis uflebaTa evropuli sasamarTlos 

gavlena saqarTvelos sisxlis samarTlis saproceso 

kanonmdeblobaze
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I. Sesavali

1950 wlis adamianis uflebaTa da ZiriTad TavisuflebaTa dac-

vis konvencia290 warmoadgens iseT zesaxelmwifoebriv meqanizms, rom-

lis mniSvnelobac erovnul samarTalSi dRiTidRe izrdeba. adamia-

nis uflebaTa evropuli sasamarTlos precedentuli samarTlis gziT 

igi xdeba saxelmwifoebis samarTlebrivi sivrcis ganuyofeli nawili. 

ufro metic, konvencia saxelmwifoebs udgens adamianis uflebaTa 

dacvis standarts. xelSemkvreli saxelmwifoebi ki valdebulni arian 

TavianTi kanonmdebloba Tu praqtika SesabamisobaSi moiyvanon konven-

ciis fuZemdeblur principebsa da RirebulebebTan.

konvenciis gavlena saqarTvelos sisxlis samarTlis proceszec 

aisaxeba. adamianis uflebaTa evropuli sasamarTlos gadawyvetile-

bebis Sedegad icvleba da ixveweba sisxlis samarTlis saproceso kanon-

mdebloba. braldebulis Tavisuflebis uflebis dacvisas kidev ufro 

metad xdeba evropuli standartebis gaTvaliswineba. gansakuTrebuli 

yuradReba eqceva aRkveTis RonisZiebis saxiT patimrobis gamoyenebi-

sas braldebulisTvis samarTlebrivi garantiebis uzrunvelyofas.

garda amisa, adamianis uflebaTa evropuli sasamarTlos 

gadawyvetileba uflebebSi aRdgenis kuTxiT umniSvnelovanes instru-

ments warmoadgens. igi gavlenas axdens erovnul doneze ganmtkice-

bul res judicata principze da saxelmwifoebs aiZulebs, saWiroebis Sem-

TxvevaSi, gadasinjon ukve kanonier ZalaSi Sesuli ganaCeni. 

2018 wlis agvistoSi ZalaSi Sevida konvenciis oqmi #16, romel-

mac saqarTvelosTvis kidev ufro didi mniSvneloba SesZina adamianis 

uflebaTa evropul sasamarTlos. Tu adre am ukanasknels mxolod 

maSin gadaecemoda saqme gansaxilvelad, roca erovnul doneze srul-

deboda saqmiswarmoebis procesi, dRes adamianis uflebaTa evropuli 

290 SemdgomSi _ konvencia.
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sasamarTlos saqmianoba scdeba aRniSnul standarts. igi ukve ufle-

bamosilia sakonsultacio daskvnis gacemis gziT CaerTos erovnul 

doneze mimdinare saqmeSi.291 adamianis uflebaTa evropuli sasamar-

TlosTvis aRniSnuli uflebamosilebis miniWebiT konvencia xels uw-

yobs adamianis uflebaTa evropul sasamarTlosa da erovnul sasamar-

Tloebs Soris kidev ufro mWidro kavSiris damyarebasa da erovnul 

doneze konvenciis saTanado implementacias.

zemoaRniSnuli msjelobidan gamomdinare, naSromSi ganxiluli 

iqneba konvenciisa da adamianis uflebaTa evropuli sasamarTlos 

gadawyvetilebebis Sedegad saqarTvelos sisxlis samarTlis sapro-

ceso kanonmdeblobaSi ganxorcielebuli mniSvnelovani cvlilebebi. 

aseT sakiTxebs miekuTvneba aRkveTis RonisZiebis saxiT patimrobis 

gamoyenebis standartebi, adamianis uflebaTa evropuli sasamar Tlos 

kanonier ZalaSi Sesuli gadawyvetilebis safuZvelze ganaCenis gadasin-

jva da iseTi axali instituti, rogoricaa adamianis uflebaTa evro-

puli sasamarTlosadmi sakonsultacio dasknis gacemisTvis mimarTva. 

II. Tavisuflebisa da xelSeuxeblobis ufleba

1. sasamarTlo kontrolis ganxorcieleba aRkveTis RonisZiebis 

saxiT patimrobis gamoyenebisas

konvenciis me-5 muxli adgens Tavisuflebisa da xelSeuxeblobis 

uflebas. masSi mocemulia is procesualuri garantiebi, romlebic 

uzrunvelyofili unda iqnas yvela dakavebulisa Tu dapatimrebu-

lisTvis. swored amitom mocemuli muxliT dadgenili ufleba miiCneva 

demokratiuli sazogadoebis fundamentur Rirebulebad.292

kovenciis me-5 muxli pirvelive punqtSi akeTebs CamonaTvals im 

safuZvlebisa, romelTa arsebobis SemTxvevaSi, pirisTvis Tavisuf-

lebis SezRudva ar miiCneva ukanonod. xolo, piriqiT, Tu pirisTvis 

Tavisuflebis SezRudva ar emyareba aRniSnul safuZvlebs, Tavisu-

flebis SezRudva iTvleba TviTneburad da adamianis uflebaTa evro-

puli sasamarTlo adgens konvenciis darRvevas.293

aseT erT-erT umniSvnelovanes safuZvels warmoadgens piris da-

kaveba da misi sasamarTloSi wardgena aRkveTis RonisZiebis gamo-

yenebis mizniT. konvenciis me-5 muxlis pirveli punqtis `c~ qvepuntis 

291 Benoit-Rohme, 2018.
292 korkelia/mWedliZe/nalbandovi, 2005, 79.

293 Macovei, 2002, 8-9, 12. 
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mixedviT, dasaSvebia sasamarTlos winaSe warsadgenad piris dakaveba 

an dapatimreba, rodesac arsebobs safuZvliani eWvi, rom man Caidina 

danaSauli, an arsebobs dasabuTebuli varaudi imisa, rom momavalSi 

Caidens danaSauls, an arsebobs misi mimalvis safrTxe.

konvencia imperatiulad moiTxovs, rom TavisuflebaSezRuduli 

piri waredginos kompetentur sasamarTlos da swored man gadawyvi-

tos mis mimarT patimrobis gamoyenebis sakiTxi. adamianis uflebaTa 

evropuli sasamarTlo dauSveblad acxadebs sasamarTlos kontrolis 

gareSe braldebulis patimrobaSi datovebas.294

saqarTveloSi am mxriv gansakuTrebiT problemuri iyo 2010 wlamde 

moqmedi 1998 wlis sisxlis samarTlis saproceso kodeqsis295 normebi. 

1998 wlis sssk icnobda oretapian patimrobas _ winaswar patimrobasa 

da sasamarTlo patimrobas.296 winaswari patimrobis Sefardeba xdeboda 

winaswari gamoZiebis etapze, sasamarTlo patimrobis Sefardeba ki _ 

saqmis sasamarTloSi ganxilvis etapze. Sesabamisad, winaswari patimro-

ba moicavda braldebulis dakavebidan an dapatimrebidan sabraldebo 

daskvnasTan erTad saqmis masalebis sasamarTloSi gagzavnamde peri-

ods.297 sasamarTlo patimroba ki _ sasamarTlosTvis saqmis gadacemi-

dan pirveli instanciis sasamarTlos mier ganaCenis an sxva Semajame-

beli gadawyvetilebis gamotanamde periods.298 imisaTvis, rom winaswari 

gamoZiebis dasrulebis Semdeg gadawyvetiliyo sasamarTlo patimrobis 

gamoyenebis sakiTxi, sasamarTloSi saqmis gadacemis Semdeg imarTebo-

da gamwesrigebeli sxdoma.299 praqtikaSi problemas warmoadgenda gam-

wesrigebeli sxdomis Catarebis vadebi. 1998 wlis sssk-s 419-e muxlis 

Tanaxmad, sxdoma unda gamarTuliyo 14 dRis vadaSi an, rTuli saqmis 

SemTxvevaSi, erTi Tvis vadaSi, igive mosamarTleze (sasamarTloze) 

dawerili bolo sisxlis samarTlis saqmeze saboloo gadawyvetilebis 

gamotanis dRidan. mocemuli normis bundovanebidan gamomdinare, 

ar ikveTeboda, Tu konkretulad romeli saqme warmoadgenda `bolo 

saqmes~, an ra vadaSi unda mieRo mosamarTles `bolo saqmeze saboloo 

gadawyvetileba~. Sesabamisad, saqmis masalebis sasamarTloSi gagzavnis 

Semdeg gaurkveveli iyo, Tu ra vadebSi dainiSneboda gamwesrigebeli 

294 Esser, 2002, 218; makbraidi, 2011, 51-54.

295 SemdgomSi _ 1998 wlis sssk.

296 1998 wlis sisxlis samarTlis saproceso kodeqsis 151-e muxlis 1-li nawili; 

6806-e muxli.

297 winaswari gamoZiebis dasrulebis Semdeg prokurori adgenda sabraldebo daskv-

nas, romelsac saqmis masalebTan erTad gadascemda sasamarTlos.

298 1998 wlis sssk, 6804-e muxlis me-3 da me-8 nawilebi.

299 1998 wlis sssk, 417-e muxlis 1-li da me-3 nawilebi.
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sxdoma. aqedan gamomdinare, braldebulic gaurkveveli vadiT rCeboda 

TavisuflebaSezRuduli.300

aRniSnuli sakanonmdeblo xarvezis gamo praqtikaSi xSiri iyo Sem-

Txvevebi, roca braldebuli mxolod im safuZvliT rCeboda patim-

robaSi, rom saqmis masalebi sabraldebo daskvnasTan erTad gadagzav-

nili iyo sasamarTloSi.301

mocemul sakiTxze adamianis uflebaTa evropul sasamarTlosac 

mouwia saqmeebis ganxilva. magaliTad, gigolaSvilis saqmeSi bralde-

bulma 5 Tve da 24 dRe gaatara ukanono patimrobaSi.302 identur Sem-

Txvevas hqonda adgili ramiSvilisa da koxreiZis saqmeSi, romelSic 

braldebulebi 1 Tvisa da 17 dRis ganmavlobaSi rCebodnen patimroba-

Si mxolod im safuZvliT, rom sabraldebo daskvna da saqmis masale-

bi gadagzavnili iyo sasamarTloSi.303 WankotaZis saqmeSi TviTneburi 

patimroba 6 Tve gagrZelda, xolo mindaZisa da nemsiwveriZis saqmeSi 

4 Tve da 25 dRe.304

adamianis uflebaTa evropulma sasamarTlom ganxilul saqmeebSi 

konvenciis me-5 muxlis 1-li punqtis `c~ qvepunqtis darRveva daadgina 

da xazgasmiT aRniSna, rom sasamarTlos gadawyvetilebis gareSe bral-

debulisTvis gaurkveveli vadiT Tavisuflebis SezRudva, romelic ar 

emyareba konkretul samarTlebriv safuZvlebsa da naTel, winaswar 

ganWvretad normebs, ewinaaRmdegeba samarTlebrivi gansazRvrulobisa 

da TviTnebobisgan dacvis principebs, romlebic, Tavis mxriv, war-

moadgenen samarTlebrivi saxelmwifos qvakuTxeds.305

300 adamianis uflebaTa evropuli sasamarTlo: ramiSvili da koxreiZe saqarTvelos 

winaaRmdeg, saCivari #704/06, 27/01/2009, §§108-109; WankotaZe saqarTvelos wi-

naaRmdeg, saCivari #15256/05, 21/06/2016, §95.

301 adamianis uflebaTa evropuli sasamarTlo: ramiSvili da koxreiZe saqarT-

velos winaaRmdeg, saCivari #704/06, 27/01/2009; WankotaZe saqarTvelos winaaRm-

deg, saCivari #15256/05, 21/06/2016; gigolaSvili saqarTvelos winaaRmdeg, saCi-

vari #18145/05, 8/07/2008; giorgi nikolaiSvili saqarTvelos winaaRmdeg, saCivari 

#37048/04, 13/01/2009; mindaZe da nemsiwveriZe saqarTvelos winaaRmdeg, saCivari 

#21571/05, 01/06/2017.

302 adamianis uflebaTa evropuli sasamarTlo, gigolaSvili saqarTvelos winaaRm-

deg, saCivari #18145/05, 8/07/2008, §36.

303 adamianis uflebaTa evropuli sasamarTlo, ramiSvili da koxreiZe saqarTvelos 

winaaRmdeg, saCivari #704/06, 27/01/2009, §110.

304 adamianis uflebaTa evropuli sasamarTlo: WankotaZe saqarTvelos winaaRmdeg, 

saCivari #15256/05, 21/06/2016, §96; mindaZe da nemsiwveriZe saqarTvelos winaaRm-

deg, saCivari #21571/05, 01/06/2017, §116.

305 adamianis uflebaTa evropuli sasamarTlo: ramiSvili da koxreiZe saqarTvelos 

winaaRmdeg, saCivari #704/06, 27/01/2009, §§106-111; WankotaZe saqarTvelos winaaR-

mdeg, saCivari #15256/05, 21/06/2016, §§93-97; gigolaSvili saqarTvelos winaaR-

mdeg, saCivari #18145/05, 8/07/2008, §§30-37; giorgi nikolaiSvili saqarTvelos 
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aRsaniSnavia, rom adamianis uflebaTa evropuli sasamarTlos zo-

gierTi gadawyvetileba maSin iqna miRebuli, rodesac saqarTveloSi 

mimdinareobda sisxlis samarTlis procesis reforma. Sesabamisad, re-

formebis procesSi gaTvaliswinebul iqna is sakanonmdeblo xarveze-

bic, romlebic adamianis uflebaTa evropulma sasamarTlom gamoav-

lina Tavis gadawyvetilebebSi. 

reformebis Sedegad 2009 wels saqarTveloSi miRebul iqna axali 

sisxlis samarTlis saproceso kodeqsi. masSi amomwuravad ganisazRvra 

patimrobis Sefardebis safuZvlebi. aseve dadginda patimrobis er-

Tiani vada.

sssk-s 205-e muxlis pirveli nawilis Sesabamisad, patimroba, ro-

gorc aRkveTis RonisZieba SeiZleba gamoyenebul iqnas mxolod maSin, 

Tu sxva formiT SeuZlebelia Tavidan iqnas acilebuli braldebulis 

mimalva an mis mier marTlmsajulebis ganxorcielebisTvis xelis SeS-

la, mtkicebulebaTa mopovebisTvis xelis SeSla, an axali danaSaulis 

Cadena.

sssk-s 206-e muxlis Tanaxmad ki, dakavebidan 48 saaTSi prokuror-

ma magistrat mosamarTls unda warudginos Suamdgomloba aRkveTis 

RonisZiebis gamoyenebis Sesaxeb. mosamarTle valdebulia Suamdgom-

loba ganixilos misi wardgenidan 24 saaTis ganmavlobaSi, SejibrebiTi 

procesis principebis dacviT, orive mxaris monawilebiT zepiri mos-

menis pirobebSi.306 sssk-s 207-e muxlis pirveli nawili iZleva sasamar-

Tlos ganCinebis gasaCivrebis SesaZleblobasac. mxareebs SeuZliaT sa-

samarTlos ganCineba misi miRebidan 48 saaTSi erTjeradad gasaCivron 

saapelacio sasamarTlos sagamoZiebo kolegiaSi.

2009 wlis sssk-m gaauqma oretapiani patimroba da daadgina erTiani 

patimroba, romlis saerTo vadac ar unda aRematebodes 9 Tves.307 mo-

cemuli vadis dadgenis mizania braldebulis ganusazRvreli an arap-

roporciulad xangrZlivi vadiT patimrobaSi yofnis gamoricxva.308 

patimrobis vadis aTvla iwyeba piris dakavebis an mis mimarT aRkve-

Tis RonisZiebis saxiT patimrobis gamoyenebis Sesaxeb ganCinebis aR-

winaaRmdeg, saCivari #37048/04, 13/01/2009, §§60-67; mindaZe da nemsiwveriZe saqa-

rTvelos winaaRmdeg, saCivari #21571/05, 01/06/2017, §§113-117; Macovei, 2002, 11.
306 sssk, 206-e muxlis me-2 da me-3 nawilebi; Committee of Ministers, Communication from 

Georgia concerning the case of Giorgi Nikolaishvili v. Georgia (Application No. 37048/04), 
DH-DD(2017)1184, 18/10/2017, 4-5 http://hudoc.exec.coe.int/eng#{`EXECIdentifi er~:[`DH-
DD(2017)1184E~]} (nanaxia: 30.06.2018).
307 laliaSvili, statiaTa krebulSi: adamianis uflebaTa dacvis konstituciuri 

da saerTaSoriso meqanizmebi, 2010, 183.

308 saqarTvelos sakonstitucio sasamarTlo, gadawyvetileba #3/2/646, 29, 15/09/2015. 
§29.
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srulebis momentidan da grZeldeba pirveli instanciis sasamarTlos 

mier ganaCenis gamotanamde.309 Tu sasamarTlom braldebulis patim-

robis 9 Tvis vadaSi ver miiRo saboloo gadawyvetileba, braldebuli 

aRniSnuli vadis gasvlis Semdeg unda gaTavisufldes patimrobidan.

aRsaniSnavia, rom 2015 wels sakonstitucio sasamarTlom arakon-

stituciurad cno sssk-s 205-e muxlis me-2 nawilis is normatiuli 

Sinaarsi, romelic uSvebda konkretuli sisxlis samarTlis saqmeze 

braldebulis patimrobaSi yofnas im pirobebSi, roca am saqmeze misTvis 

bralis wayenebis sakmarisi safuZvlis gamovlenis Semdeg braldebuls, 

mis mimarT mimdinare sxva sisxlis samarTlis saqmeebis farglebSi, 

patimrobaSi gatarebuli hqonda 9 Tve.310 Sesabamisad, rodesac bralde-

buli imyofeba patimrobaSi da am periodSi gamovlindeba sxva saqmeze 

bralis wayenebis sakmarisi safuZveli, Tumca sisxlissamarTlebrivi 

devnis mwarmoebeli organo mizanmimarTulad gaaWianurebs bralis wa-

yenebas im mizniT, rom axali 9-Tviani patimrobis vadis aTvlam droSi 

gadaiwios, miiCneva arakonstituciurad.311 sakonstitucio sasamarTlo 

Seecada Tavisi gadawyvetilebiT gamoericxa patimrobis maqsimaluri 

vadiT manipulirebisa da aRniSnuli vadis, Tundac formalurad kano-

nieri saSualebebiT xelovnurad gagrZelebis SesaZlebloba..312

sssk winasasamarTlo sxdomis gamarTvasac patimrobis vadebs 

ukav Sirebs. kerZod, sssk-s 208-e muxlis me-3 nawilis Tanaxmad, wina-

sasamarTlo sxdoma unda gaimarTos piris dakavebidan ara ugvianes 

60 dRisa, Tumca sasamarTlos SeuZlia mxaris dasabuTebuli Suam-

dgomlobis safuZvelze gaagrZelos an Seamciros aRniSnuli vada. Tu 

braldebulis patimrobis pirobebSi moxdeba vadis gagrZeleba, amave 

muxlis me-4 nawilis Tanaxmad, magistranti mosamarTle valdebulia 

gadawyvetilebis miRebidan ara ugvianes 72 saaTisa, sasamarTloSi mi-

iwvios mxareebi da gadawyvitos patimrobis ZalaSi datovebis sakiTxi.

braldebulis uflebebis dacvis mniSvelovan garants warmoadgens 

309 fafiaSvili, avtorTa jgufi: saqarTvelos sisxlis samarTlis saproceso samar-

Tali, kerZo nawili, 2017, 316.

310 saqarTvelos sakonstitucio sasamarTlo, gadawyvetileba #3/2/646, 29, 15/09/2015, 
§38. Committee of Ministers, Resolution CM/ResDH (2011)105, Execution of the judgments of 
the European Court of Human Rights Patsuria, Gigolashvili, Ramishvili and Kokhreidze against 
Georgia, 3 (dawvr. ix. http://www.justice.gov.ge/Multimedia%2FFiles%2FRezoluciebi%2FCAS
ES%20OF%20PATSURIA%20AND%20OTHER%20CASES%20AGAINST%20GEORGIA.pdf-
nanaxia: 30.06.2018).

311 saqarTvelos sakonstitucio sasamarTlo, gadawyvetileba #3/2/646, 29, 15/09/2015, 
§37. 
312 fafiaSvili, avtorTa jgufi: saqarTvelos sisxlis samarTlis saproceso 

samarTali, kerZo nawili, 2017, 317; saqarTvelos sakonstitucio sasamarTlo, 

gadawyvetileba #3/2/646, 29, 15/09/2015, §§34-35. 
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winasasamarTlo sxdomis mosamarTlis valdebuleba, pirvelive winasa-

samarTlo sxdomaze Tavisi iniciativiT ganixilos patimrobis ZalaSi 

datovebis aucileblobis sakiTxi, miuxedavad imisa, daayena Tu ara 

mxarem patimrobis Secvlis an gauqmebis Sesaxeb Suamdgomloba.313 amas-

Tan, erTad, 2301 muxlis pirveli nawilis Tanaxmad, saqmis arsebiTi 

ganxilvis dros mosamarTle valdebulia ganaCenis gamotanamde, yovel 

or TveSi erTxel mainc, Tavisi iniciativiT ganixilos patimrobis Za-

laSi datovebis sakiTxi.

aqve mniSvnelovania, rom, Tu braldebuli ganaCenis gamotanisas 

patimrobaSi imyofeba da mis mimarT gamamarTlebeli ganaCeni dadga, 

igi ganaCenis gamocxadebisTanave unda gaTavisufldes.314

yovelive zemoaRniSnulidan gamomdinare SeiZleba iTqvas, rom 

dRes moqmedi sisxlis samarTlis saproceso kanonmdebloba patim-

robis erTiani vadis dadgeniTa da patimrobis gamoyenebaze sasamar-

Tlo kontrolis dawesebis gziT cdilobs erovnul doneze gamor-

icxos Tavisuflebis TviTneburi SezRudvis SemTxvevebi da swored am 

gziT uzrunvelyos konvenciis implementacia.

2. patimrobis gamoyenebis Sesaxeb ganCinebis dasabuTeba

konvenciis me-5 muxlis me-3 punqtis Tanaxmad, Tu braldebulis 

mimarT gamoiyeneba patimroba, sasamarTlo ganCinebaSi dasabuTebulad 

unda iyos warmodgenili misi gamoyenebis safuZvlebi. sasamarTlo 

valdebulia myari, damajerebeli argumentebiT daasabuTos patim-

robis Sefardebis aucilebloba da sxva ufro msubuqi arasapatimro 

aRkveTis RonisZiebebis gamouyenloba.315 sasamarTlom gulmodgined 

unda Seiswavlos saqmis faqtobrivi garemoebebi, maT Soris is gare-

moebebi, romlebic gaamarTlebda aRkveTis RonisZiebis saxiT patim-

robis gamoyenebas da is garemoebebi, romlebic ar gaamarTlebda mis 

gamoyenebas. sasamarTlo valdebulia mxolod aRniSnuli garemoebebis 

gamokvlevis Semdeg miiRos gadawyvetileba.316 adamianis uflebaTa ev-

313 sssk, 219-e muxlis me-4 nawilis `b~ qvepunqti.

314 sssk, 279-e muxlis me-2 nawili.

315 Macovei, 2002, 36-37.
316 adamianis uflebaTa evropuli sasamarTlo: janiaSvili saqarTvelos winaaRm-

deg, saCivari #35887/05, 27/11/2012, §§86-87; facuria saqarTvelos winaaRmdeg, 

saCivari #30779/04, 6/11/2007, §74; European Court of Human Rights, Guide on Article 5 
of the European Convention of Human Rights, 2018, 34-35 https://www.echr.coe.int/Documents/
Guide_Art_5_ENG.pdf  (nanaxia: 30.06.2018); laliaSvili, statiaTa krebulSi: adamia-

nis uflebaTa dacvis konstituciuri da saerTaSoriso meqanizmebi, 2010, 185.
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ropuli sasamarTlo miiCnevs, rom sasamarTlos ganCineba yovelTvis 

unda Seicavdes ̀ adekvatur~ da ̀ sakmaris~ argumentacias.317 Sesabamisad, 

ganCineba ar unda iyos abstraqtuli, zogadi an stereotipuli. gar-

da amisa, mniSnveloba ar aqvs patimrobis xangrZlivobas. patimrobis 

Tundac umoklesi vadiT gagrZelebisas, erovnuli sasamarTlo valde-

bulia daicvas aRniSnuli standarti. winaaRmdeg SemTxvevaSi adgili 

eqneba konvenciis darRvevas.318

saqarTveloSi patimrobis Sefardebis an misi ZalaSi datovebis 

Sesaxeb ganCinebis dasabuTebis problema warmoCenil iqna magaliTad, 

saRinaZis saqmeSi, romelSic braldebuls patimroba gaugrZelda 6 

TviTa da 24 dRiT sruliad dausabuTebeli, winaswar dabeWdili da 

abstraqtuli terminebiT gajerebuli Sablonuri gadawyvetilebis 

safuZvelze.319 msgavsi Sablonuri da dausabuTebeli ganCineba iqna 

miRebul nikolaiSvilis saqmeSic, romelSic braldebulis patimroba-

Si darCenis safuZvlad miTiTebul iqna mxolod erTi abstraqtuli 

fraza: `Sefardebuli aRkveTis RonisZieba sworad iqna SerCeuli~.320  

mindaZisa da nemsiwveriZis saqmeSic braldebulis patimrobaSi dato-

vebis saWiroeba ar iqna dasabuTebuli saqmeSi warmodgenili konkre-

tuli mtkicebulebebis safuZvelze da mosamarTlem mxolod abstraq-

tuli garemoebebis safuZvelze miiRo patimrobis gagrZelebis Sesaxeb 

ganCineba.321 merabiSvilis saqmeSi braldebuli patimrobaSi datoves 

mxolod zepirsityvierad warmoTqmuli abstraqtuli frazis safuZ-

velze `aRkveTis RonisZiebis gauqmebis Sesaxeb Suamdgomloba ar 

dakmayofildes~.322 amgvari Sablonuri, saqmis faqtobrivi garemoebebis 

Seswavlis gareSe miRebuli dausabuTebeli ganCinebis safuZvelze ada-

mianis uflebaTa evropulma sasamarTlom saqarTvelos winaaRmdeg 

317 alinki, 2008, 82-83.

318 makbraidi, 2011, 40-44; adamianis uflebaTa evropuli sasamarTlo: mindaZe da 

nemsiwveriZe saqarTvelos winaaRmdeg, saCivari #21571/05, 01/06/2017, §122; fac-

uria saqarTvelos winaaRmdeg, saCivari #30779/04, 6/11/2007, §62; giorgi niko-

laiSvili saqarTvelos winaaRmdeg, saCivari #37048/04, 13/01/2009, §79.

European Court of Human Rights, Guide on Article 5 of the European Convention of Human 
Rights, 2018, 34-35, https://www.echr.coe.int/Documents/Guide_Art_5_ENG.pdf (nanaxia: 30. 

06.2018); Macovei, 2002, 34.
319 adamianis uflebaTa evropuli sasamarTlo, saRinaZe saqarTvelos winaaRmdeg, 

saCivari #18768/05, 27/05/2010, §§139-140.

320 adamianis uflebaTa evropuli sasamarTlo, giorgi nikolaiSvili saqarTvelos 

winaaRmdeg, saCivari #37048/04, 13/01/2009, §76.

321 adamianis uflebaTa evropuli sasamarTlo, mindaZe da nemsiwveriZe saqarT-

velos winaaRmdeg, saCivari #21571/05, 01/06/2017, §§124-125.

322 adamianis uflebaTa evropuli sasamarTlo, merabiSvili saqarTvelos winaaRm-

deg, saCivari #72508/13, 14/06/2016, §91.
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aRniSnuli saqmeebis garda, kidev sxva saqmeebSi daadgina konvenciis 

me-5 muxlis me-3 punqtis darRveva.323

dRes moqmedi sssk-s 194-e muxlis me-2 nawili mosamarTles avalde-

bulebs, rom daasabuTos nebismieri gadawyvetileba, iqneba es Suale-

duri Tu Semajamebeli gadawyvetileba. mocemuli zogadi Canaweris 

garda, sssk calke miTiTebas akeTebs patimrobis Sefardebis, ZalaSi 

datovebis an gauqmebis Sesaxeb ganCinebis dasabuTebaze. kerZod, sssk-s 

206-e muxlis me-5 nawilis Tanaxmad, mosamarTle valdebulia Seamow-

mos prokuroris Suamdgomlobis dasabuTebuloba, aseve aRkveTis 

RonisZiebis gamoyenebis formaluri da faqtobrivi safuZvlebi. amis 

Semdeg ki gamoitanos dasabuTebuli ganCineba. garda amisa, mosamarT-

le uflebamosilia uaryos SuamdgomlobaSi aRniSnuli aRkveTis 

RonisZieba da braldebuls SeurCios sxva, naklebad mkacri aRkveTis 

RonisZieba an saerTod ar gamoiyenos aRkveTis RonisZieba. Tumca, am 

SemTxvevaSic, mosamarTle valdebulia miuTiTos misi gadawyvetilebis 

saTanado safuZveli.

patimroba warmoadgens piris uflebebSi intensiur Carevas, ro-

melic moiTxovs saxelmwifos mxridan Carevis gamamarTlebeli safuZ-

vlebis wardgenas.324 Sesabamisad, saqarTvelos sakanonmdeblo sivrceSi 

sakiTxis amgvari mowesrigebiT win wamoweulia kanonmdeblis neba, rom 

SemdgomSi gamoricxos braldebulisTvis konvenciiT garantirebuli 

Tavisuflebis uflebis xelyofa. 

III. ganaCenis gadasinjva adamianis uflebaTa evropuli 

sasamarTlos kanonier ZalaSi Sesuli gadawyvetilebis 

safuZvelze

konvenciis 46-e muxlis Tanaxmad, konvenciis xelSemkvreli sa-

xelmwifo valdebulia daemorCilos adamianis uflebaTa evropuli 

sasamarTlos im gadawyvetilebas, romelSic igi mxares warmoadgens. 

Sesabamisad, Tu adamianis uflebaTa evropuli sasamarTlo saqmeSi 

daadgens konvenciis an konvenciis oqmis darRvevas, mopasuxe saxel-

mwifo valdebulia aRasrulos sasamarTlos gadawyvetileba. man unda 

gaataros iseTi individualuri da zogadi RonisZiebebi, romlebic 

323 adamianis uflebaTa evropuli sasamarTlo: janiaSvili saqarTvelos winaaRm-

deg, saCivari #35887/05, 27/11/2012; facuria saqarTvelos winaaRmdeg, saCivari 

#30779/04, 6/11/2007; laliaSvili, statiaTa krebulSi: adamianis uflebaTa dac-

vis konstituciuri da saerTaSoriso meqanizmebi, 2010, 188-189.

324 laliaSvili, statiaTa krebulSi: adamianis uflebaTa dacvis konstituciuri 

da saerTaSoriso meqanizmebi, 2010, 164.
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uzrunvelyofen piris uflebebSi aRdgenasa (Restitutio in integrum) da 

Semdgomi darRvevebis Tavidan acilebas.325

rogorc wesi, mopasuxe saxelmwifo Tavisufalia RonisZiebebis 

SerCevaSi,326 Tumca, xSiria SemTxvevebi, roca piris uflebebis aRdge-

nis erTaderT qmediT meqanizmad erovnuli sasamarTloebis mier gamo-

tanili ganaCenis gadasinjva rCeba.327

swored amitom, ministrTa komitetma rekomendaciiT mimarTa wevr 

saxelmwifoebs da sTxova erovnul kanonmdeblobaSi uzrunveleyoT 

adamianis uflebaTa evropuli sasamarTlos gadawyvetilebis safuZ-

velze erovnuli sasamarTloebis ganaCenis gadasinjvis SesaZlebloba. 

rekomendaciaSi xazi gaesva gadasinjvis mniSvnelobas gansakuTrebiT ma-

Sin, (1) Tu msjavrdebuli isev ganicdis erovnuli sasamarTloebis mier 

gamotanili ganaCenis uaryofiT Sedegebs, romlis sruli gamoswore-

bac SeuZlebelia mxolod samarTlebrivi dakmayofilebis miniWebiT328 

da Tu adamianis uflebaTa evropuli sasamarTlos gadawyvetilebidan 

Cans, rom erovnuli sasamarTlos ganaCeni ewinaaRmegeba konvencias, an 

(2) Tu adamianis uflebaTa evropuli sasamarTlos gadawyvetilebaSi 

dadgenilia iseTi simZimis proceduruli darRveva, romelic iZleva 

erovnuli sasamarTlos ganaCeniT damdgar SedegSi seriozuli eWvis 

Setanis SesaZleblobas.329

aRniSnuli rekomendaciis safuZvelze sssk-s 310-e muxlSi, ro-

melic adgens axlad gamovlenil garemoebaTa gamo ganaCenis gadasinj-

vis safuZvlebs, ganaCenis gadasinjvis erT-erT safuZvlad miCneul 

iqna adamianis uflebaTa evropuli sasamarTlos kanonier ZalaSi Se-

suli gadawyvetileba. zemoaRniSnuli muxlis `e~ qvepunqtis Tanaxmad, 

ganaCenis gadasinjvisTvis saxeze unda iyos ori piroba: (1) adamianis 

uflebaTa evropuli sasamarTlos gadawyvetilebiT dadgenili unda 

325 ECtHR, Scozzari and Giunta v. Italy, Appl No.39221/98 and 41963/98, 13/07/2000, §249; 
Rules of the Committee of Ministers for the supervision of the execution of judgments and the 
terms of the friendly settlements, Rule 6.
326 adamiani uflebaTa evropuli sasamarTlo, asaniZe saqarTvelos winaaRmdeg, 

saCivari #71503/01, 8/04/2004 §202.

327 Lambert Abdelgawad, 2008, 18.
328 konvenciis 41-e muxlis Tanaxmad, Tu adamianis uflebaTa evropuli sasamarT-

lo daadgens konvenciis darRvevas, momCivanis mier moTxovnis SemTxvevaSi, sa-

samarTlo mopasuxe saxelmwifos avaldebulebs momCivanisTvis miyenebuli zianis 

sanacvlod garkveuli Tanxis gadaxdas. saxelmwifo valdebulia momCivans Tanxa 

gadauxados gadawyvetilebis kanonier ZalaSi Sesvlidan 3 Tvis vadaSi.

329 Recommendation No. R (2000)2 of the Committee of Ministers to member states on the re-
examination or reopening of certain cases at domestic level following judgments of the European 
Court of Human Rights, §II.
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iyos konvenciis an misi oqmebis darRveva; (2) ganaCenis gadasinjva unda 

efuZnebodes dadgenil darRvevas. 

sssk-s 311-e muxliT dadginda ganaCenis gadasinjvis vadebic. piri 

uflebamosilia axlad gamovlenil garemoebaTa gamo ganaCenis gadasin-

jvis moTxovniT sasamarTlos mimarTos adamianis uflebaTa evropuli 

sasamarTlos gadawyvetilebis (ganCinebis) kanonier ZalaSi Sesvlidan 

1 wlis vadaSi.

mniSvnelovania gadasinjvis Sedegad bralis damZimebisa da 

sasjelis gamkacrebis (reformatio in pejus) sakiTxic. aRsaniSnavia, rom 

evropul saxelmwifoTa umravlesoba gamoricxavs bralis damZimebas 

an sasjelis gamkacrebas.330 sssk-s 314-e muxlis 1-li nawilis Tanaxmad 

saqarTveloSi axlad gamovlenili garemoebebis gamo ganaCenis gadasin-

jvisas moqmedebs saapelacio sasamarTloSi saqmis arsebiTi ganxilvi-

sas moqmedi normebi. miuxedavad imisa, rom uSualod adamianis ufle-

baTa evropuli sasamarTlos kanonier ZalaSi Sesuli gadawyvetilebis 

safuZvelze ganaCenis gadasinjvisas bralis damZimebaze an sasjelis 

gamkacrebaze calke daTqma ar aris gakeTebuli, mis mimarT moqmedebs 

sssk-s 298-e muxlis me-3 nawili. aRniSnuli norma gamoricxavs ufro 

mkacri muxlis gamoyenebas, ufro mkacri sasjelis daniSvnas, an msjav-

rdebulisTvis sxva arasasikeTo gadawyvetilebis miRebas. sasamar-

Tlo praqtika cxadyofs, rom adamianis uflebaTa evropuli sasamar-

Tlos gadawyvetilebis safuZvelze ganaCenis gadasinjvis meqanizmma 

warmatebulad imuSava adamianis uflebaTa evropuli sasamarTlos 

gadawyvetilebis safuZvelze gadasinjul saqmeebSi, romlebSic adre 

msjavrdebulebi gamarTlebuli iqnen wardgenil braldebebSi.331

330 Lambert Abdelgawad, 2008, 20.
331 Committee of Ministers, Action Report DH-DD (2017)646, Communication from Georgia con-
cerning the case of Gamsakhurdia v Georgia, (Appli. No.59835/12), 2 https://rm.coe.int/CoERM-
PublicCommonSearchServices/DisplayDCTMContent?documentId=0900001680726a32 (nanaxia: 
30.06.2018); Committee of Ministers, Communication from Georgia concerning the case of 
Vashakidze against Georgia (Appli. No. 41359/08), DH-DD (2015) 399, 10/04/2015, 2http://
hudoc.exec.coe.int/eng#{`EXECIdentifi er~:[`DHDD(2015)399E~]} (nanaxia: 30.06.2018); Com-
mittee of Ministers, Communication from Georgia concerning the case of Vashakidze against 
Georgia (Appli. No. 41359/08), DHDD(2017)647, 15/06/2017, 2, http://hudoc.exec.coe.int/
eng#{`fulltext~:[`Vashakidze~], ~display~:[2], ~EXECIdentifi er~:[`DH-DD(2017)647E~], ~EXECDo
cumentTypeCollection~:[`CEC~]} (nanaxia: 30.06.2018).
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IV. adamianis uflebaTa evropuli sasamarTlosadmi 

sakonsultacio daskvnis gacemisTvis mimarTva

2013 wels miRebul iqna konvenciis oqmi #16, 332 romelic miznad 

isaxavs rogorc adamianis uflebaTa evropul sasamarTlosa da kon-

venciis xelSemkvreli saxelmwifoebis erovnul sasamarTloebs Soris 

dialogis gaZlierebis, ise adamianis uflebaTa evropuli sasamar-

Tlos sakonstitucio rolis gazrdasa da erovnul doneze konvenciis 

implementacias.333 oqmis Tanaxmad, konvenciis xelSemkvreli saxelmwi-

fos umaRlesi sasamarTloebi uflebamosilni arian sakonsultacio 

daskvnis moTxovniT mimarTon adamianis uflebaTa evropul sasamar-

Tlos. mimarTva unda Seexebodes konvenciiTa da misi oqmebiT gaTva-

liswinebul uflebaTa da TavisuflebaTa ganmartebisa da gamoyenebis 

principul sakiTxebs.334

saqarTvelo miekuTvneba im erTeul saxelmwifoebs, romlebmac oq-

mis miRebidan maleve moaxdines misi ratificireba (oqms xeli moewera 

2014 wlis 19 ivniss, ratificireba ganxorcielda 2015 wlis 6 ivliss). 

Sedegad saqarTvelos sisxlis samarTlis saproceso kodeqsSi Sevida 

cvlileba da kodeqss daemata 3041 muxli, romelic moqmedebs oqmis 

ZalaSi Sesvlis dRidan _ 2018 wlis 1 agvistodan.335

oqmi xelSemkvrel saxelmwifoebs aZlevda Tavisuflebas, TviTon 

ganesazRvraT, Tu romel sasamarTloebs mianiWebdnen mimarTvis ufle-

bamosilebas. aRniSnul diskrecias safuZvlad edo TiToeuli saxelm-

wifos samarTlebrivi sistemis Tavisebureba da saWiroebebi.336 saqar-

Tvelom ratificirebisas aseT sasamarTloebad gansazRvra sakasacio 

da sakonstitucio sasamarTloebi.337 Sesabamisad, sssk-s 3041 muxlis 

332 SemdgomSi _ oqmi.

333 Explanatory Report of the Protocol No. 16 to the Convention on the Protection of Human 
Rights and Fundamental Freedoms§1, https://www.echr.coe.int/Documents/Protocol_16_explana-
tory_report_ENG.pdf (nanaxia: 30.06.2018); European Court of Human Rights, Guidelines on the 
implementation of the advisory-opinion procedure introduced by Protocol No. 16 to the Conven-
tion, 2017 §2, 2.
334 konvenciis oqmi No. me-16, 1-li muxli.

335 Council of Europe, Chart of signatures and ratifi cations of Treaty 214, https://www.coe.int/en/
web/conventions/full-list/-/conventions/treaty/214/signatures?p_auth=3jBwOvmE (nanaxia: 30.06. 
2018).

336 Explanatory Report of the Protocol No. 16 to the Convention on the Protection of Human 
Rights and Fundamental Freedoms, §8, https://www.echr.coe.int/Documents/Protocol_16_explana-
tory_report_ENG.pdf (nanaxia: 30.06.2018).
337 Committee of Ministers, Reservations and Declarations for Treaty No.214 _ Protocol No. 
16 to the Convention for the Protection of Human Rights and Fundamental Freedoms, https://
www.coe.int/en/web/conventions/full-list/-/conventions/treaty/214/declarations?p_auth=3jBwOvmE 

(nanaxia: 30.06.2018).
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pirveli nawilis Tanaxmad, sisxlis samarTlis saqmeebze adamianis ufle-

baTa evropul sasamarTlosadmi sakonsultacio daskvnisTvis mimarT-

vis uflebamosileba gaaCnia mxolod saqarTvelo uzenaes sasamarTlos.

saqarTvelos uzenaes sasamarTlos mxolod maSin SeuZlia ada-

mianis uflebaTa evropuli sasamarTlosadmi sakonsultacio dasknis 

moTxovniT mimarTva, Tu mimarTvaSi dasmuli moTxovna Seexeba konven-

ciiTa da misi oqmebiT garantirebuli uflebebisa da Tavisuflebebis 

ganmartebasa da gamoyenebasTan dakavSirebul principul sakiTxebs. 

amasTan, moTxovna unda gamomdinareobdes saqarTvelos uzenaes sa-

samarTlos warmoebaSi arsebuli saqmidan. kerZod: (1) konkretuli 

saqme konvenciis kuTxiT unda badebdes axal kiTxvebs; (2) an mis mimarT 

adamianis uflebaTa evropuli sasamarTlos precedentuli sasamar-

Tlis pirdapiri gamoyeneba ar unda iyos mizanSewonili; (3) an saqmeSi 

wamoWril sadavo sakiTxze adamianis uflebaTa evropuli sasamarTlos 

precedentuli samarTali erTmaneTTan unda modiodes winaaRmdegoba-

Si. saqarTvelos uzenaes sasamarTlos ufleba ar aqvs adamianis ufle-

baTa evropuli sasamarTlos mimarTos abstraqtuli SekiTxvebiT an 

mosTxovos abstraqtulad mimoixilos is sakanonmdeblo regulaciebi, 

romlebic ar gamomdinareobs konkretuli saqmidan.338

oqmi moiTxovs, rom mimarTva dasabuTebuli iyos, raTa adamianis 

uflebaTa evropulma sasamarTlom saTanadod Seafasos sakonsulta-

cio daskvnis moTxovnis saWiroeba da gasces iseTi daskvna, romelic 

erovnul sasamarTlos daexmareba sakiTxis sworad gadawyvetaSi.339

saqarTvelos uzenaesi sasamarTlo valdebulia, adamianis ufleba-

Ta evropul sasamarTlos miawodos informacia mniSvnelovani samar-

Tlebrivi da faqtobrivi garemoebebis Sesaxeb. aRniSnulSi igulisx-

meba: mimdinare saqmis sagani da misi samarTlebrivi da faqtobrivi 

garemoebebi; samarTlebrivi normebi; konvenciis is uflebebi da Tavi-

suflebebi, romlebsac Seexeba sadavo sakiTxi; saWiroebis SemTxvevaSi, 

gansaxilvel sakiTxze mxareTa mosazrebebi; SesaZleblobisa da saWiroe-

bis SemTxvevaSi, saqarTvelos uzenaesi sasamarTlos mosazreba.340

338 konvenciis oqmi #16-e, 1-li muxlis 1-li da me-2 punqtebi; European Court of Hu-
man Rights, Guidelines on the implementation of the advisory-opinion procedure introduced by 
Protocol No. 16 to the Convention, 2017 §2, 2, https://www.echr.coe.int/Documents/Guidelines_
P16_ENG.pdf (nanaxia: 30.06.2018); Explanatory Report of the Protocol #16 to the Convention 
on the Protection of Human Rights and Fundamental Freedoms, §10, https://www.echr.coe.int/
Documents/Protocol_16_explanatory_report_ENG.pdf  (nanaxia: 30.06.2018).
339 konvenciis #16 oqmi, 1-li muxlis me-3 punqti; Explanatory Report of the Protocol No. 
16 to the Convention on the Protection of Human Rights and Fundamental Freedoms, §11, https://
www.echr.coe.int/Documents/Protocol_16_explanatory_report_ENG.pdf _ (nanaxia:  30.06.2018).
340 sssk 3041 muxlis me-2 nawili; Protocol No. 16 to the Convention on the Protection of Hu-
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rac Seexeba mimarTvis wardgenis enas, saqarTvelos uzenaes sa-

samarTlos SeuZlia mimarTva waradginos saxelmwifo enaze, Tumca igi 

valdebulia sasamarTlos erT-erT oficialur enaze (inglisuri an 

franguli) gadaTargmnili moTxovna adamianis uflebaTa evropul sa-

samarTlos miawodos im vadaSi, romelsac es ukanaskneli daudgens.341

sakonsultacio daskvnisTvis mimarTva adamianis uflebaTa evro-

pul sasamarTloSi prioritetul sakiTxad miiCneva. Sesabamisad, Tu 

saqarTvelos uzenaesi sasamarTlo miiCnevs, rom garkveuli garemoe-

bebidan gamomdinare gansakuTrebiT mniSvnelovania mimarTvis swrafad 

ganxilva, mas SeuZlia amis Sesaxeb dasabuTebuli moTxovna warudginos 

adamianis uflebaTa evropul sasamarTlos.342

sanam adamianis uflebaTa evropuli sasamarTlo gascems sakon-

sultacio daskvnas, adamianis uflebaTa evropuli sasamarTlos didi 

palatis kolegia343 5 mosamarTlis SemadgenlobiT wyvets mimarTvis 

dasaSvebobis sakiTxs. mas SeuZlia dasaSvebad an dauSveblad cnos 

mimarTva. mimarTvis ganxilvisas sasamarTlos didi palatis kolegia 

ZiriTadad yuradRebas amaxvilebs or sakiTxze: kerZod, exeba Tu ara 

warmodgenili moTxovna im principul sakiTxebs, romlebic gamomdi-

nareobs adamianis uflebebis da Tavisuflebebis ganmartebisa da gamo-

yenebidan da akmayofilebs Tu ara moTxovna dadgenil procedurul 

winapirobebs.344

sasamarTlos didi palatis kolegia valdebulia Tavisi uari daas-

abuTos. dasabuTeba miznad isaxavs adamianis uflebaTa evropuli sa-

man Rights and Fundamental Freedoms, konvenciis oqmi #16, 1-li muxlis me-3 punqti; 

Explanatory Report of the Protocol No. 16 to the Convention on the Protection of Human Rights 
and Fundamental Freedoms, §12 https://www.echr.coe.int/Documents/Protocol_16_explanatory_
report_ENG.pdf (nanaxia: 30.06.2018).
341 European Court of Human Rights, Guidelines on the implementation of the advisory-opinion 
procedure introduced by Protocol No. 16 to the Convention, 2017, §18 https://www.echr.coe.int/
Documents/Guidelines_P16_ENG.pdf (nanaxia: 30.06.2018); Explanatory Report of the Proto-
col No. 16 to the Convention on the Protection of Human Rights and Fundamental Freedoms, 
§13, https://www.echr.coe.int/Documents/Protocol_16_explanatory_report_ENG.pdf (nanaxia: 
30.06.2018).
342 European Court of Human Rights, Guidelines on the implementation of the advisory-opinion 
procedure introduced by Protocol #16 to the Convention, 2017, §15, 29 (https://www.echr.coe.
int/Documents/Guidelines_P16_ENG.pdf  (nanaxia: 30.06.2018).
343 SemdgomSi _ sasamarTlos didi palatis kolegia.

344 European Court of Human Rights, Guidelines on the implementation of the advisory-opinion 
procedure introduced by Protocol #16 to the Convention, 2017, §17, https://www.echr.coe.int/
Documents/Guidelines_P16_ENG.pdf (nanaxia: 30.06.2018); Explanatory Report of the Proto-
col #16 to the Convention on the Protection of Human Rights and Fundamental Freedoms, 
§14, https://www.echr.coe.int/Documents/Protocol_16_explanatory_report_ENG.pdf (nanaxia: 

30.06.2018).
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samarTlosa da erovnul sasamarTloebs Soris dialogis gaZliere-

bas. amasTan, dasabuTebis gziT sasamarTlos didi palatis kolegia 

ganmartavs, Tu ra igulisxmeba `principul sakiTxebSi, romlebic 

gamomdinareobs adamianis uflebebis da Tavisuflebebis ganmartebisa 

da gamoyenebidan~. aRniSnuli midoma ki, Tavis mxriv, emsaxureba iseT 

mimarTvebis Tavidan acilebas, romlebic dauSveblad iqneba cnobi-

li.345

Tu mimarTva gadalaxavs dasaSvebobis etaps, maSin adamianis ufle-

baTa evropuli sasamarTlos didi palata 17 mosamarTlis Semadgenlo-

biT gascems sakonsultacio daskvnas.346 daskvnaSi sasamarTlo asaxavs 

mxoloddamxolod sakuTar mosazrebas. igi ar aris uflebamosili Sea-

fasos mxareTa mosazrebebi, an winaswar gansazRvros procesis Sede-

gebi. sabolood isev erovnuli sasamarTlos kompetencias miekuTvneba 

saqmidan wamoWrili sakiTxis gadawyveta.347

mimarTvis ganxilvisas dasaSvebia procesSi mesame mxaris CarTva. 

magaliTad, evropis sabWos adamianis uflebaTa komisars da im xel-

Semkvreli saxelmwifos, romlis sasamarTlomac warmoadgina mimarTva, 

SeuZliaT warmoadginon werilobiTi SeniSvnebi, maT aseve SeuZliaT 

monawileoba miiRon mimarTvis zepir ganxilvaSic. amasTan, adamianis 

uflebaTa evropuli sasamarTlo uflebamosilia marTlmsajulebis 

sworad ganxorcielebis mizniT sxva xelSemkvrel saxelmwifoebs an 

sxva pirebs sTxovos procesSi CarTva.348 mniSvnelovania, rom mimarTvis 

ganxilvis procesSi SeiZleba CarTulni iqnen erovnul sasamarTloSi 

mimdinare saqmeSi warmodgenili mxareebic da maT SeiZleba aunazRau-

rdeT procesSi monawileobidan gamomdinare gaweuli iuridiuli mom-

saxurebis xarjebi.349

adamianis uflebaTa evropuli sasamarTlosadmi mimarTva war-

moadgens mxolod uflebas. arc oqmi da arc sssk saqarTvelo uzenaes 

sasamarTlos ar akisrebs mimarTvis valdebulebas. Sesabamisad, saqar-

Tvelos uzenaes sasamarTlos TviTon SeuZlia gadawyvitos, gamoi-

345 Explanatory Report of the Protocol No. 16 to the Convention on the Protection of Human 
Rights and Fundamental Freedoms, §15, https://www.echr.coe.int/Documents/Protocol_16_explan-
atory_report_ENG.pdf  (nanaxia: 30.06.2018).
346 konvenciis #16-e oqmi, me-2 muxlis me-3 punqti.

347 European Court of Human Rights, Guidelines on the implementation of the advisory-opinion 
procedure introduced by Protocol #16 to the Convention, 2017, §6.2, https://www.echr.coe.int/
Documents/Guidelines_P16_ENG.pdf  (nanaxia: 30.06.2018).
348 konvenciis oqmi#16-e, me-3 muxli.

349 European Court of Human Rights, Guidelines on the implementation of the advisory-opinion 
procedure introduced by Protocol #16 to the Convention, 2017, §24, https://www.echr.coe.int/
Documents/Guidelines_P16_ENG.pdf (nanaxia: 30.06.2018).
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yenebs Tu ara am uflebas.350 aseve ar gaaCnia savaldebulo xasiaTi 

adamianis uflebaTa evropuli sasamarTlos sakonsultacio dasknas. 

saqarTvelos uzenaesi sasamarTlo TviTon wyvets, gadawyvetilebis 

miRebisas gaiTavliswinebs Tu ara sasamarTlos daskvnas.351

erovnuli sasamarTloebis gadawyvetilebis miuxedavad, adamianis 

uflebaTa evropuli sasamarTlo maT sTxovs, rom gaacnon is Sedegi, 

romlebic mohyveba sakonsultacio daskvnas da miawodon Sesabamis 

saqmeze miRebuli sasamarTlos saboloo gadawyvetileba.352

adamianis uflebaTa evropuli sasamarTlos sakonsultacio 

daskvnebs aqvT sajaro xasiaTi da xdeba maTi gamoqveyneba.353

V. daskvna

naSromSi ganxiluli sakiTxebi cxadyofs, rom konvenciisa da ada-

mianis uflebaTa evropuli sasamarTlos gadawyvetilebebis Sedegad 

saqarTvelos sisxlis samarTlis saproceso kanonmdebloba kidev ufro 

metad uaxlovdeba evropul standartebs. dRes moqmedi kanonmdeblo-

ba cdilobs gamoasworos is sakanonmdeblo xarvezebi, romlebic war-

sulSi iwvevda braldebulis Tavisuflebis uflebis uxeS darRvevas. 

sisxlis samarTlis saproceso kanonmdebloba mimarTulia imisken, rom 

procesSi uzrunvelyofili iyos rogorc patimrobis gamo yenebisas sa-

samarTlo kontroli, ise patimrobis gamoyenebis Sesaxeb sasamarTlos 

ganCinebis dasabuTeba.

garda amisa, SeiZleba iTqvas, rom adamianis uflebaTa evropuli 

sasamarTlos gadawyvetilebis safuZvelze ganaCenis gadasinjvis meqa-

nizmi saqarTveloSi warmatebiT funqcionirebs, vinaidan man praqti-

kaSi ukve gamoiRo garkveuli Sedegi. msjavrdebulebi gamarTlebul 

iqnen wardgenil braldebebSi. Sesabamisad, dRes sisxlis samarTlis 

saproceso kodeqsi warmoadgens uflebebSi aRdgenis mniSvnelovan 

samarTlebriv garants.

sisxlis samarTlis procesSi ki iseTi institutis SemoReba, ro-

goricaa adamianis uflebaTa evropuli sasamarTlosadmi sakonsul-

350 sssk 3041-emuxlis pirveli nawili; Explanatory Report of the Protocol No. 16 to the 
Convention on the Protection of Human Rights and Fundamental Freedoms, §7, https://www.echr.
coe.int/Documents/Protocol_16_explanatory_report_ENG.pdf  (nanaxia: 30.06.2018).
351 konvenciis oqmi #16, me-5 muxli; sssk, 3041-e muxlis me-4 nawili.

352 European Court of Human Rights, Guidelines on the implementation of the advisory-opinion 
procedure introduced by Protocol No. 16 to the Convention, 2017, §31, https://www.echr.coe.int/
Documents/Guidelines_P16_ENG.pdf (nanaxia: 30.06.2018).
353 konvenciis oqmi #16, me-2 muxlis me-4 punqti.
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tacio daskvnis moTxovniT mimarTva, warmoadgens adamianis uflebaTa 

evropul sasamarTlosTan mWidro urTierTobis damyarebis naTel 

gamoxatulebas. igi aseve miuTiTebs adamianis uflebaTa evropuli 

sasamarTlos gansakuTrebul rolsa da saxelmwifos nebaze, sisxlis 

samarTlis procesSi uzrunvelyos konvenciiT garantirebuli adamia-

nis uflebebisa da Tavisuflebebis saTanado dacva.
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I. istoria 

1. romis xelSekrulebebi (1958)
evropuli kavSiri, rogorc samarTlebrivi gaerTianeba, arse-

biTad 1958 wlis pirvel ianvars e.w. romis xelSekrulebebis ZalaSi 

Sesvlisas dafuZnda. 1952 wlis qvanaxSirisa da foladis Sesaxeb ev-

ropuli gaerTianebis xelSekrulebiT SeTanxmebuli `eqvsTa kavSiris~ 

wevrma saxelmwifoebma, safrangeTma, italiam, (dasavleT) germaniam da 

beniluqsis qveynebma 1957 wlis Semodgomaze romSi xeli or xelSek-

rulebas moaweres: xelSekruleba evropuli ekonomikuri gaerTianebis 

Sesaxeb da xelSekruleba evropuli atomuri energiis gaerTianebis, 

`evratomis~ Sesaxeb. Tavdapirvelma eqvsma wevrma saxelmwifom amiT, 

gaaerTiana erTi mxriv, mniSvnelovani bunebrivi resursebisa da ener-

giis wyaroebis (qvanaxSiri, foladi, atomuri energiis samoqalaqo 

gamoyeneba) gamoyeneba, meore mxriv ki, mTeli ekonomikuri samarTali 

`gaamartiva~, ris Sedegadac, Tavdapirvelad sabaJo kavSiris formis 

saxiT, upirveles yovlisa, yvela saxis saqonlisa da momsaxurebis er-

Tiani bazari Seiqmna. es Tavidanve ekonomikur-politikur ideebTan 

iyo dakavSirebuli, romlebic TavianTi sizustiT nacionalur kon-

stituciur-samarTlebriv debulebebs mniSvnelovnad scildeboda. mis 
Sedegad, gaerTianebis doneze konkurenciis ideiT evropuli ekonomi-

kuri gaerTianeba unda aSenebuliyo, romelic arc kartelebis SeqmniT 

da arc calkeuli sawarmoebis mier bazarze monopoliuri mdgomareo-

bis borotad gamoyenebiT, aseve arc Sesabamisi nacionaluri sawarmoe-

bisTvis akrZaluli saxelmwifo daxmarebebis gaweviT unda yofiliyo 

xelSeSlili. 
dasawyisSive, amas daemata iseTi Zlieri instituciebis Seqmna, ro-

goricaa komisia, rogorc gaerTianebis de faqto mTavroba; aseve sab-
Wo, rogorc wevri saxelmwifoebis mTavrobebis kreba; Tavdapirvelad 

(1979 wlis pirvel pirdapiri wesiT Catarebul arCevnebamde) naciona-

luri parlamentebidan wargzavnili deputetebiT dakompleqtebuli 

evropuli parlamenti da agreTve evropuli kavSiris sasamarTlo. am 
instituciebma fiqsirebuli adgilsamyofeli miiRes. gansakuTrebiT 

briuseli gaxda komisiis muSaobis, aseve sabWosa da parlamentis xSiri 

Sekrebis adgili, aseve luqsemburgi, sadac, evrokavSiris marTlmsa-

julebis sasamarTlo ganTavsda. aRniSnulma organoebma centraluri 

RerZi Seqmnes (ekonomikuri) gaerTianebis dafuZnebisa da stabili-

zaciisaTvis. mogvianebiT, evropuli parlamentis adgilsamyofeli 

strasburgi gaxda, sadac, aseve, mdebareobs adamianis uflebaTa evro-

puli sasamarTlo, romelic instituciurad evropul gaerTianebas ar 
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miekuTvneboda, magram samarTlebriv dialogSia evrokavSiris marTlm-

sajulebis sasamarTlosTan. ase rom, dRes briuseli-luqsemburgi-
strasburgi evrokavSiris centraluri RerZia, evropul kolejTan 

erTad, rogorc erT-erT pirvel evropul saganmanaTleblo daweseb-

ulebasTan (evropis kolejis meore, kampusis  e.w. `natolinis kampusi~ 

(poloneTSi)), aseve daemata florenciis evropuli universiteti.
Tu evropuli ekonomikuri gaerTianebis eqvs damfuZnebel wevr 

saxelmwifos davakvirdebiT, Sua saukuneebis karlos didis frankTa 

saxelmwifosTan did msgavsebas aRmovaCenT. rogorc cnobilia, igi 

mogvianebiT sam nawilad daiyo. maSin, roca dasavleT imperia dRevan-

deli safrangeTis teritoriaze mdebareobs, xolo aRmosavleT imperia 

dRevandel germanias warmoadgens, SuaSi moqceuli viwro zoli mefe 

loTaris Sua samefo, e.w. loTaringia iyo. es Sua samefo dResdReo-

biTac evrokavSiris centraluri RerZia. aq ikveTeba damfuZnebel sa-

xelmwifoTa umravlesobis sazRvrebi, aq iqna ZiriTadi saxelSekrule-

bo gadawyvetilebebi miRebuli, magaliTad, mxolod maastrixtisa da 

amsterdamis, aseve Sengenisa da priumis xelSekrulebebis moyvanaa sak-

marisi. aq dRemde umniSvnelovanesi evropuli instituciebia ganla-

gebuli _ briuselidan dawyebuli, rogorc evrokavSiris samTavrobo 

rezidencia da faqtobrivi dedaqalaqi (aseve natos mTavari Stabbinis 

CaTvliT, romelsac dRes evrokavSiris yvela wevri saxelmwifo miekuT-

vneba), briugeTi gagrZelebuli xsenebuli evropis kolejiT da aseve 

luqsemburgiT, rogorc evrokavSiris marTlmsajulebis sasamarTlos, 
magram agreTve evropuli stabilurobis meqanizmis adgilsamyofeli 

da strasburgiT, srulyofili rogorc evrokavSiris parlamentis (da 

adamianis uflebaTa evropuli sasamarTlos) adgilsamyofeli, dam-

Tavrebuli qalaq frankfurtiT, sadac, evropuli centraluri banki 

mdebareobs. ise, rogorc karlosma romSi imperatorad Tavi akurTxe-

bina, es Zveli evropuli msoflio imperiis dedaqalaqi evropuli eko-

nomikuri gaerTianebis dafuZnebis, iseve rogorc dagegmili evropu-

li konstituciis (miuxedavad misi warumateblobisa) miRebis adgilic 

iyo. es garkveuli istoriuli ironiac ki aris, radgan saqme exeba gan-

sakuTrebiT safrangeTsa da germaniis imperias Soris sadavod miCneul 

teritoriebs (gansakuTrebiT strasburgis irgvliv mdebare elzas-
loTaringia, magram aseve luqsemburgi).

evropuli gaerTianebis mamoZravebeli birTvi nacionaluri su-

verenuli uflebebis gaerTianebis maSindel instituciebze gadata-

na iyo. omis warmoeba, iseve rogorc industriis saWiro resursebi-

sadmi qvanaxSiris, foladisa Tu atomuri energiisadmi gamoyeneba, 
ara mxo lod im saxelmwifoebis saqme unda yofiliyo, romlebic maT 
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moipovebdnen, aramed zesaxelmwifoebrivi organoebis mier marTuli 

da kontrolirebuli. evropuli ekonomikuri gaerTianebis mizani ara 

yvela saxis saqonlisa da savaWro mimoqcevis kontroli, aramed xan-

grZlivi sabaJo Tavisufleba da saqonliTa da momsaxurebiT SeuzRu-

davi Sida evropuli mimosvla iyo. miuxedavad imisa, rom Tavisufali 

gadaadgileba, rogorc aseTi, evropuli ekonomikuri gaerTianebis 

xelSekrulebaSi jer ar iyo moxseniebuli, igi mainc miznad isaxavda 

damsaqmeblebisa da momsaxurebis mimwodeblebis mier sazRvris gadak-

veTis dasaSvebobas da evrokavSiris marTlmsajulebis sasamarTlos 

ZiriTadi Tavisuflebebis farTo ganmartebis Tanaxmad, agreTve kli-

entebis uflebas, SeuzRudavad emogzauraT saqonlisa da momsaxurebis 

miRebis mizniT ekonomikuri gaerTianebis wevr sxva saxelmwifoSi. es 
jer kidev ar niSnavda imas, rom sasazRvro kontrolze uaris Tqma 

SesaZlebeli an saWiro iyo (es 1985 wlis Sengenis SeTanxmebis Sedegad 

moxda), magram vizis gareSe qveyanaSi Sesvla da gamosvla praqtikaSi 

advili gaxldaT. Tumca _ es aq sisxlis samarTliTa da saproceso 

samarTliT dainteresebulTaTvis aris mniSvnelovani _ arsebuli sa-

sazRvro kontrolis gamo Zebnili damnaSaveebisTvis sazRvris gadak-

veTa ar iyo advili. transnacionaluri danaSaulis brZolis Sesaxeb 

wesebma, iseve rogorc misma sazRvrebma (policiuri devna a.S.) evro-

puli Ne bis in idem-is formiT, pirvelad Sengenis SeTanxmebis ganxor-

cielebis Sesaxeb xelSekrulebiT („Sengeni II~) moipova adgili evro-

pul samarTlebriv sivrceSi. es wesebi, rogorc Sengenis mflobeloba 

(„Schengen Acquis~) amsterdamis 1999 wlis pirveli maisis xelSekrule-

biT, evrokavSiris samarTalSi iqna gadatanili.
damfuZnebeli xelSekrulebebis pirveli ̀ triumvirati~, dRevande-

li evrokavSiris winamorbedi (eqvsTa kavSiri da evropuli ekonomikuri 

gaerTianeba, aseve dRemde arsebuli evropuli atomuri energiis gaer-

Tianebis (evratomi) xelSekruleba Tavdapirvelad ar Seicavda regula-

ciebs sisxlis samarTlis an sisxlis samarTlis procesis Sesaxeb. 1952 
wlis qvanaxSirisa da foladis gaerTianebis Sesaxeb xelSekrulebis 

paralelurad dawyebuli evropuli Tavdacvis gaerTianebis Sesaxeb 

xelSekrulebis proeqti, romelic sisxlissamarTlebriv daTqmebs Sei-

cavda, ori wlis Semdeg (romis xelSekrulebebamde sami wliT adre) ar 

iqna miRebuli. vinaidan romis xelSekrulebebis monawileebi agreTve 

evropuli Tavdacvis gaerTianebis proeqtSic iyvnen CarTulni, romis 

xelSekrulebebSi sisxlissamarTlebriv normebze uaris Tqma prima fa-
cie sisxlissamarTlebrivi wesebis mizanmimarTul uaryofas niSnavda. 
gaerTianebis orive proeqtis gansxvavebuli funqciebis gaTvalis-

winebiT eseTi midgoma kiTxvebs badebs.
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miuxedavad amisa, sisxlis samarTalTan bma (farTo gagebiT) Tavi-

dan mainc arsebobda. magaliTisTvis, SeiZleba dasaxeldes evropuli 

ekonomikuri gaerTianebis mier akrZaluli kartelebis winaaRmdeg ja-

rimebis gamoyenebis uflebamosileba. amiT evropul ekonomikur gaer-

Tianebas administraciuli sisxlis samarTlis rigi normebis miRebis 

uflebamosileba gaaCnda, rac man daarsebidan oTxi wlis Semdeg kar-

telebis Sesaxeb 17/62 dadgenilebaSi kidevac gamoiyena (es dadgenileba 

mogvianebiT VO 1/2003-iT iqna Canacvlebuli). evratomis xelSekrule-

baSi arsebobda (da arsebobs) saidumlos dacvis Sesaxeb debuleba, ro-

melic evropuli atomuri energiis gaerTianebis uflebamosili wevri 

saxelmwifoebis sisxlis samarTalze miTiTebiT arapirdapir sisxlis-

samarTlebriv muqaras Seicavs. germaniis uzenaesma federalurma sa-

samarTlom es debuleba ise ganmarta, rom germanuli sisxlis samar-

Tlis kodeqsiT ganmtkicebuli saidumlos dacvis sisxlis samarTlis 

normebTan (93-e da Semdgomi, 203-e, 353b-e paragrafebi) erTad is e.w. 
`erTian supranacionalur Semadgenlobas~ qmnida (BGHSt 17, 121). ev-
ropuli atomuri energiis gaerTianebis Sesaxeb xelSekrulebis 194-e 
muxlis 1-li punqtis me-2 qvepunqtSi mocemulia: ̀ yoveli wevri saxelm-

wifo (saidumlos dacvis) am valdebulebis darRvevas, rogorc saidum-

los dacvis Sesaxeb sakuTari normebis darRvevas ise aRiqvams.~ igi, 
amave dros, iyenebs Sesabamisi samarTlisa da uflebamosilebis mixed-

viT sakuTar samarTlebriv normebs saxelmwifo uSiSroebis darRvevis 

an profesiuli saidumloebis gamJRavnebis Sesaxeb, da Tavis marTlm-

sajulebas daqvemdebarebul aseTi darRvevis yovel avtors monawile 

wevri saxelmwifos an komisiis gancxadebis safuZvelze devnis~.354

nacionaluri sisxlis samarTlis gamoyenebis SesaZlebloba ufro 

cxadi gaxda evropuli gaerTianebis erT-erTi centraluri instituci-

is, evrokavSiris sasamarTlos winaSe, ficis qveS cru Cvenebis micemis 

dasjis valdebulebiT. evrokavSiris marTlmsajulebis sasamarTlos 

wesdebis 30-e muxli, romelic dRevandeli regulaciis safuZvelze 

evrokavSiris funqcionirebis Sesaxeb xelSekrulebis 245-e muxlis 

Tanaxmad evropuli primeruli samarTlis nawilia, iTvaliswinebs, rom 

`yoveli wevri saxelmwifo mowmis an eqspertis mier ficis darRvevas 

ganixilavs, rogorc sakuTari sasamarTlos winaaRmdeg Cadenil dana-

Sauls. sasamarTlos gancxadebis safuZvelze igi damnaSaves sakuTari 

sasamarTloebis meSveobiT sjis~. evrokavSiris marTlmsajulebis sa-

samarTlos wesdebis 30-e muxlis sisxlis samarTlis kodeqsis 154-e 
paragrafTan kombinaciiT 2008 wlamde SesaZlebeli iyo erTiani supra-

nacionaluri Semadgenlobis wakiTxva manam, sanam kanonmdebelma ger-

354 amis Sesaxeb Ambos, Internationales Strafrecht, §11 Rn. 26.
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maniis sisxlis samarTlis kodeqsis 162-e paragrafis pirveli punqtiT 

amasTan dakavSirebiT Sesabamisi regulacia Seqmna, romelic Sinaarso-

brivad ase gadmoicema: ̀ vinc sasamarTlos an ficis miRebisTvis ufle-

bamosil organos an evropul sasamarTlos ficis dadebiT cru Cvene-

bas miscems, daisjeba Tavisuflebis aRkveTiT araumetes erTi wlis 

vadiT~.

germanul akademiur sivrceSi erTiani supranacionaluri Semad-

genlobis mimarT arsebuli kritikis miuxedavad (sxvadasxva sistemis 

or samarTlebriv wyarosTan mimarTebiT gansazRvrulobis principis 

moTxovna kiTxvis niSnis qveS dgas) SesaZlebelia iTqvas, rom evropu-

li gaerTianebebis pirveladi samarTlis pirvel samarTlebriv aqteb-

Si evropuli instituciebis dacvis mizniT evropeizebuli sisxlis 

samarTlis niSnebi arsebobda. amas daemata is mniSvnelovani movlena, 
rom evropis ekonomikuri gaerTianebis Sesaxeb xelSekrulebiT (dRes 

evrokavSiris funqcionirebis Sesaxeb xelSekruleba) ganmtkicebuli 

uflebebiTa da ZiriTadi TavisuflebebiT gansakuTrebiT, saqonlis 

tvirTbrunvis TavisuflebiT, romelic Tavidanve warmoadgenda er-

Tiani bazrisa da Semdgom Sida evropuli bazris Seqmnis safuZvels, 
ara marto sabaJo kontroli da evropuli ekonomikuri gaerTianebis 

wevr saxelmwifoebs Soris saqonlis vaWrobis raodenobrivi Sez-

Rudvebi unda akrZaluliyo, aramed yvela, sxva imave efeqtis mqone 

RonisZieba. Sesabamisad, Tavidanve, akrZaluli iyo importsa da eqs-

portze yvela saxis SezRudva. igive iTqmis sxva wevri saxelmwifoebis 

produqciis importsa da eqsportTan dakavSirebul sisxlis samar-

Tlisa da adminis traciul samarTlebriv sanqciebzec. amiT Canda, rom 

ZiriTadi Tavisuflebebis evropul sistemas dasawyisidanve SezRudu-

li sisxlissamarTlebrivi kompetenciebi gaaCnda, Tumca wevr saxelm-

wifos aRar gaaCnda ufleba sakuTari nacionaluri sisxlis samarTlis 

meSveobiT saqonlisa da momsaxurebis brunvis Tavisuflebis SemzRu-

davi norma Seeqmna an gamoeyenebina. 
evrokavSiris marTlmsajulebis sasamarTlom es pirvelad 1979 

wels, gansakuTrebiT sawyis wlebSi konkurenciis samarTalSi cnobil 

saqmeSi, `Cassis de Dijon~ daadastura. sasamarTlom naTlad ganmarta, 
rom erT wevr saxelmwifoSi misi samarTlis sistemis Sesabamisad, 
kanonierad damzadebuli produqti sasjelis gareSe yvela sxva wevr 

saxelmwifoSi eqsportirebul da gayidul unda iqnas manam, sanam Ta-

vad gaerTianebis samarTali meoradi samarTlis regulaciebiT (di-

reqtivebi, dadgenilebebi) an aRiarebuli gamamarTlebeli safuZvle-

biT mas ar SezRudavs (e.w. warmomavlobis qveynis principi). amis ukan 

mdgomma harmonizaciis principma, romelic saqonlis kanonieri brun-



160

visa da samarTlis ormxriv aRiarebas Seexeba, mogvianebiT sruliad 

sxva konteqstSi iqonia gavlena evropul sisxlis samarTalze, vinaidan 

dRes evrokavSiris SidasamarTlebrivi urTierTdaxmareba, upirveles 

yovlisa, evrokavSiris SigniT sisxlissamarTlebrivi gadawyvetile-

bebis ormxriv aRiarebas efuZneba (mag., dapatimrebis evropuli brZane-

ba). jer kidev 1974 wels evrokavSiris marTlmsajulebis sasamarTlos 

gadawyvetilebiT saqmeSi `Dassonville~ naTeli gaxda, rom nacionaluri 

sisxlis samarTalic erTiani bazrisTvis SesaZloa dabrkolebad CaiT-

valos. `Cassis de Dijon~ saqmeSi gadawyvetilebiT sabolood gairkva, 
rom (maSindeli) evropis ekonomikuri gaerTianebis xelSekrulebiT 

ganmtkicebuli ZiriTadi Tavisuflebebis sawinaaRmdegod moqmedi na-

cionaluri sisxlis samarTali saerTaSoriso transaqciebze ar gamoi-

yeneboda. 
adamianis uflebaTa da ZiriTad TavisuflebaTa dacvis konvencia, 

1970-80-ian wlebSi mis `aRmoCenamde~, `mZinare mzeTunaxavad~ SeiZle-

ba movixsenioT, xolo evropuli sisxlis samarTali ki 1980 wlis bo-

lomde misi struqturidan gamomdinare, `mZinare urCxulad~, radgan 

igi (sisxlis) samarTlis mecnierebaSi, iseve rogorc praqtikaSi, ara-

nair rols ar TamaSobda. es evropuli gaerTianebis xarisxobrivma Tu 

raodenobrivma cvlilebamac ver Secvala, dawyebuli instituciona-

luri gaerTianebidan (1965), 1973 wlidan sxva wevri saxelmwifo ebis 

mierTebidan (Tavdapirvelad didi britaneTi, irlandia da dania, 
mogvianebiT saberZneTi, espaneTi da portugalia) da 1987 wlis pirvel 

ianvars erTiani bazris namdvil Sida bazrad qceviT, damTavrebuli 

erTiani evropuli aqtebis SemoRebiT.
evropuli gaerTianebis instituciebis sisxlissamarTlebrivi 

dacvisken pirveli patara nabiji gadaidga evrokavSiris marTlmsa-

julebis sasamarTlos gadawyvetilebiT saqmeze `berZnuli simindi~ 

(1989), romelSic sasamarTlom wevri saxelmwifoebis gaerTianebisadmi 

loialurobis valdebulebidan gamomdinare daaskvna, rom gaerTianebis 

biujetis sazianod gadasaxadebis dafarvis dasjadoba yoveli wevri 

saxelmwifos mier iseve unda iqnas uzrunvelyofili, rogorc es saku-

Tari fiskaluri interesebis darRvevisas moxdeboda. Tu gadasaxadebis 

dafarva saxelmwifo xazinis winaSe wevr saxelmwifoSi dasjadi iyo, 
maSin mas evropuli gaerTianebis biujetis sazianod Cadenili ga-

dasaxadebis dafarvac unda daesaja. rogorc ukve aRiniSna, 1980 wlis 

bolos Sengenis SeTanxmebis implementaciiT dawesda sisxlissamarT-

lebrivi, gansakuTrebiT ki sisxlis samarTlis procesualuri normebi. 
igi warmoadgenda SidasamarTlebrivi sivrcis Seqmnisken gadadgmul 

nabijs. aRsaniSnavia, rom dasawyisSi evropuli gaerTianebis mxolod 
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xuT wevr saxelmwifos aerTianebda Sengenis SeTanxmeba, danar Ceni Svi-

di saxelmwifo ki ar iyo masze mierTebuli.

2. maastrixtis xelSekruleba (1993)

formaluri TvalsazrisiT, maastrixtis xelSekruleba axal nax-

toms warmoadgenda, vinaidan am xelSekrulebiT aqamde dominirebuli 

ekonomikuri politika (farTo gagebiT romelic magaliTad, garemosa 

da socialur samarTalsac moicavda) evropuli gaerTianebis pirvel 

svetSi Camoyalibda, sxva danarCeni politikuri sferoebi ki ori sve-

tis farglebSi mowesrigda. 1992 wels Seqmnili da 1993 wlis pirvel 

noembers ZalaSi Sesuli evrokavSiris Sesaxeb xelSekruleba jer kidev 

(2009 wlamde) mTavrobaTaSorisi TanamSromlobis ideas efuZneboda. 
ekonomikuri politikis pirvel svetTan erTad erToblivi sagareo da 

usafrTxoebis politikis meore sveti da (Tavdapirvelad e.w.) Sinagan 
saqmeTa da iusticiis sferoSi TanamSromlobis mesame sveti warmoad-

genda taZris safuZvels, romelic erTiandeboda evrokavSiris saxura-

vis qveS. maSin, roca pirveli svetSi evrokavSiris marTlmsajulebis 

sasamarTlos `simindis~ ganaCeniT dadgenili standartebi iqna asaxu-

li, mesame svetSi sxva sferoebis, maT Soris, sisxlis samarTlis ev-

ropeizaciis sawyisebi ganviTarda. ramdenime wliT adre ganxorciele-

buli Sida bazris Seqmnis paralelurad, maastrixtis xelSekrulebiT 

gaCnda Tavisuflebis, usafrTxoebis da marTlmsajulebis sivrce, 
romelic avstriis, SvedeTisa da fineTis mierTebiT 1995 wels kidev 

ufro gaizar da. amave dros, gadawyda savaluto kavSiris dafuZne-

ba, romelsac 1999 wlidan 2002 wlamde evrokavSiris saxelmwifoebSi 

(e.w. evrozona) evros (valuta) SemoReba unda moexdina. evros, ro-

gorc gaerTianebis valutis sisxlissamarTlebrivi dacva, 2000 wels 

evrokav Siris doneze iqna harmonizebuli.
gansakuTrebiT e.w. erTobliv RonisZiebebs gaaCndaT msgavseba ev-

ropuli gaerTianebis direqtivebTan da avaldebulebdnen wevr saxe-

lmwifoebs nacionaluri sisxlis samarTlis garkveuli sferoebis 

mini malur harmonizacias transnacionaluri danaSaulebis dasjadobis 

gamo (mag., ucxouri terorizmi, germaniaSi sisxlis samarTlis kodeq-

sis 129b-e paragrafis arseboba am erToblivi RonisZiebiT aixsneba). 
Tumca, es erToblivi RonisZiebebi maastrixtis xelSekrulebis moq-

medebis bolo fazaSi iqna miRebuli, _ kerZod, 1997 wels amsterdamis 

xelSekrulebis miRebisa  da misi ZalaSi Sesvlamde (1.5.1999) periodSi. 
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3. amsterdamis xelSekruleba (1999)

amsterdamis xelSekrulebam maastrixtis xelSekrulebis mier Se-

moRebuli sam svetiani struqtura SeinarCuna, Tumca, sisxlis samar-

Tlis sferoSi umniSvnelovanesi cvlilebebi Semoitana. Sida da migra-

ciis politikis mesame svetidan pirvelSi gadataniT, es mesame sveti 

arsebiTad sisxlis samarTliT Semoifargla da masze fokusirda. 
mesame svets `sisxlis samarTlis saqmeebze policiuri da iustici-

uri TanamSromloba~ daerqva. masSi amsterdamis xelSekrulebasTan 

erTad e.w. Sengenis samarTalic (Schengen acquis) iqna gaerTianebuli. 
amis Sedegad, Sengenis samarTlis sisxlissamarTlebrivi da proce-

sualuri normebi Sengenis monawile saxelmwifoebisTvis, romlebic 

agreTve evrokavSiris wevrebic iyvnen, kavSiris samarTlis gamo, mo-

qmedi samarTlis nawili gaxda. didma britaneTma, romelic Sengenis 

sivrces ar SeuerTda, mainc SeZlo Sengenis calkeuli wesebi TavisTvis 

eRiarebina (mag., orjer msjavrdebis akrZalva _ Sengenis SeTanxmebis 

ganxorcielebis Sesaxeb xelSekrulebis 54-e muxli). sisxlis samar-

Tlis saqmeebze policiuri da iusticiuri TanamSromlobis sfero-

Si evrokavSiris Sesaxeb xelSekrulebis 31-e da 34-e muxlebSi CarCo-
gadawyvetilebis saxiT Seiqmna damoukidebeli instrumenti, romelsac 

gansxvavebiT mouxerxebeli erToblivi RonisZiebebisgan, direqtivis 

msgavsad harmonizaciisaTvis unda Seewyo xeli. am or samarTlebriv 

instruments Soris erTaderTi formaluri Sinaarsobrivi gansxvaveba 

iyo is, rom direqtivebi evrokavSiris marTlmsajulebis sasamarTlos 

praqtikis mixedviT garkveul SemTxvevebSi, wevri saxelmwifos mier 

masSi mocemuli debulebebis aradrouli implementaciis SemTxvevaSi 

amave saxel mwifoSi uSualo moqmedebis Zalas SeiZenda. es evrokav-

Siris Sesaxeb xelSekrulebis 34-e muxlis me-2 punqtiT gamoricxuli 

iyo (romelic CarCo-gadawyvetilebas exeboda), Tumca, realuri gansx-

vaveba mainc ar warmoqmnila, vinaidan nacionalur sisxlis samarTalSi 

gadatanili direqtivis debulebebi evrokavSiris marTlmsajulebis 

sasamarTlos praqtikidan gamomdinare uSualo moqmedebaSi isedac 

ver gadaizrdeboda, Tu es moqalaqisTvis saziano iqneboda. aqedan 

gamomdinare, saxelmwifo araimplementirebul direqtivas an CarCo-

gadawyvetilebas moqalaqis dasasjelad ver gamoiyenebda. evrokav-

Siris Sesaxeb xelSekrulebis 35-e muxli Zveli redaqciiT pirveli sve-

tis farglebSi evropul sasamarTloebTan mimarTebaSi samarTlebrivi 

dacvis SesaZleblobebs aregulirebda. wevri saxelmwifos (sisxlis 

samarTlis) sasamarTloebis da valdebuleba evrokavSiris marTlmsa-

julebis sasamarTlosTvis CarCo-gadawyvetilebis ganmartebis sadavo 
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sakiTxi waredginaT, SesaZlebeli iyo mxolod maSin, Tu wevr saxelmwi-

fos amis Sesaxeb opt-in daTqma hqonda gakeTebuli. aseTi opt-in ganacxa-

di mxolod ramdenime wevri saxelmwifos (maT Soris germania), magram 

ara yvelas mier iqna gakeTebuli. sruli harmonizacia am mimarTule-

biT lisabonis xelSekrulebis ZalaSi Sesvlidan mxolod xuTi wlis 

Semdeg, 2014 wlis pirvel dekembers unda momxdariyo.
mesame svetis fokusirebam sisxlis samarTalze, aseve evrokavSiris 

e.w. 1998 venis samoqmedo gegmaSi (amsterdamis xelSekrulebis ZalaSi 

Sesvlamde) da 1999 wlis oqtomberSi sabWos pirvel sxdomasTan daka-

vSirebiT tamperes sabWos daskvniT debulebebSi, romliTac sisxlis 

samarTlis evropeizacia iqna ganxiluli, sisxlis samarTlis harmoni-

zaciasTan dakavSirebulma gegmebma gamoaCina, rom sisxlis samarTlis 

sferoSi evropezaciis RonisZiebebi primerulad an eqskluziuradac 

ki mesame svetSi unda ganxorcielebuliyo da amiT ukve arsebul mTav-

robaTaSoriso TanamSromlobis farglebSi momxdariyo. am special-

uri sisxlissamarTlebrivi instrumentis aTwliani arsebobis Sedegad 

(misi lisabonis xelSekrulebiT gauqmebamde) miRebul iqna CarCo-
gadawyvetilebebis didi raodenoba, romlebmac ara marto materi-

aluri sisxlis samarTlis, aramed aseve evrokavSiris wevr saxelmwifo-

Ta Soris samarTlebrivi urTierTdaxmarebis minimaluri harmonizeba 

moaxdina. materialuri sisxlis samarTlis sferoSi harmonizeba Seexo 

evros da gadaxdis sferos dacvas, terorizmis winaaRmdeg brZolas, 
adamianebiT vaWrobas, organizebul danaSauls, bavSvTa pornografias, 
kompiuterul danaSauls, aseve qsenofobiasa da rasizms. 

samarTlebrivi urTierTdaxmarebis sferoSi magaliTad, Sedis 

dapatimrebis erTiani evropuli brZaneba, evropuli mtkicebulebebis 

Sesaxeb brZaneba da aRsrulebis delegireba. miuxedavad imisa, rom es 

ukanaskneli instrumentebi, erTi SexedviT, sisxlis samarTlis saqme-

ebze samarTlebrivi urTierTdaxmarebis sferoSi nacionaluri wesebis 

harmonizacias exeba (germaniaSi es mowesrigebulia sisxlis samarTlis 

saqmeebze saerTaSoriso-samarTlebrivi daxmarebis Sesaxeb kanonSi), 
yoveli koncefciis ukan erTi wevri saxelmwifos mier sxva wevr saxel-

mwifoSi miRebuli sisxlissamarTlebrivi gadawyvetilebebis (mag., 
dapatimrebis brZanebis) ormxrivi aRiarebis idea da amiT evrokavSiris 

marTlmsajulebis sasamarTlo praqtikis _ `Cassis de Dijon~ (1979) re-

alizeba idga. evrokavSiris primerul samarTalSi es principi ar iyo 

aRiarebuli, magram evropuli sabWos tamperes daskvniTi debulebebiT 

amsterdamis xelSekrulebis ZalaSi Sesvlidan ramdenime Tvis Semdeg 

igi evrokavSiris sisxlis samarTlis politikis qvakuTxedad iqca. 
Tumca, arsebobda aseve alternativa, rom pirveli svetis farg-
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lebSi, gansakuTrebiT ekonomikur da garemos dacvis mimarTulebiT, 

sisxlis samarTlis debulebebi, evropuli gaerTianebis normebis 

efeqturi ganxorcielebis aneqsad qceuliyo. garemos dacvis sisxlis 

samarTali Rrma Sidainstitucionaluri konfliqtis sabrZolo velad 

iqca. komisiam 2001 wels warmoadgina direqtivis proeqti, romelic 

sabWom 2003 wlis dasawyisSi uaryo da Tavis mxriv, CarCo-gadawyvetile-

biT Secvala. ris Sedegadac, komisiam evrokavSiris marTlmsajulebis 

sasamarTloSi waradgina saCivari, romelmac Tavis mxriv, CarCo-
gadawyvetileba garemos dacvis sisxlis samarTlis Sesaxeb 2005 wlis 

13 seqtembris ganaCeniT baTilad cno, vinaidan gaerTianebis politi-

kis sferos pirvel svetSi (da amiT garemos dacvis samarTalSic) san-
qciis Semcveli samarTlis (sisxlis samarTali) harmonizaciis gza ara 

mxolod direqtiviT unda momxdariyo, aramed direqtivis arsebobis 

SesaZleblobasac ki CarCo-gadawyvetilebis gza per se unda gamoericxa. 
Sesabamisad, 2007 wels, komisiam garemos dacvis sisxlis samarTlis 

Sesaxeb warmoadgina axali direqtiva, romelic Sinaarsobrivad evro-

kavSiris sasamarTlos mier baTilad aRiarebul CarCo-gadawyvetile-

bas hgavda, ris gamoc is sabWom 2008 wels miiRo. evrokavSiris `Zveli~ 

taZris arqiteqturis Zalis dakargvamde ramdenime dRiT adre, 2009 
wlis noemberSi miRebul iqna gemebis mier zRvis dabinZurebis Sesaxeb 

sisxlissamarTlebrivi direqtiva. 

4. nicis xelSekruleba (2003)

nicis xelSekrulebam, romelic 2000 wlis dekemberSi iqna miRe-

buli, 1999 wlis pirveli maisidan moqmedi samarTlebrivi mdgomareoba 

naklebad Secvala, Tumca, is evrokavSiris ricxobrivad yvelaze didi 

gafarToebis safuZveli gaxda. evrokavSirs 2004 wels aTi, 2007 wels 

ki Sua da aRmosavleT evropis ori qveyana miuerTda. sabolood, wevr 

saxelmwifoTa ricxvi 27-mde gaizarda. sisxlis samarTlis saqmeebze 

policiur da iusticiis sferoSi arsebuli instrumentebi ramdeni-

me damatebiTi normiT Seivso, Tumca, sisxlis samarTlis saqmeebze 

ormxrivi aRiarebis principis Sesaxeb saxelmwifoTaSorisi diskusiis 

miuxedavad, aRniSnuli principi ar iqna evrokavSiris xelSekrulebaSi 

gaTvaliswinebuli. 2002 wlis ivnisis erTiani evropuli dapatimrebis 

CarCo-gadawyvetileba 2003 wlis TebervalSi ZalaSi Sevida. igi or-

mxrivi aRiarebis axali principis qvakuTxedi unda yofiliyo. nicis 

xelSekrulebam agreTve sxva or sferoSi daaCqara evropul-samarT-

lebrivi diskusia, ise, rom `mkacri~ samarTlebrivi situacia amiT ar 
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Secvlila. amis Sedegad, erTiani evropuli prokuraturis dafuZnebis 

Sesaxeb evrokavSiris komisiis winadadebam ver moipova mxardaWera 

evropuli ekonomikuri gaerTianebis Sesaxeb da evrokavSiris Sesaxeb 

xelSekrulebis Secvlil variantSi, iseve rogorc ZiriTadi ufle-

bebis qartiam, romelmac, miuxedavad imisa, rom wevri saxelmwifoebis 

mier nicaSi sazeimod iqna miRebuli, ver SeZlo (jerjerobiT) samar-

Tlebrivi Zalis SeZena.
ZiriTad uflebaTa qartia dagegmili evropuli konstituciis 

birTvs warmoadgenda da rogorc 2003 wlis konventis proeqts, aseve 
masze agebul 2004 wlis evropuli konstituciis Sesaxeb xelSekrule-

bas rogorc (ZiriTad uflebaTa) meore nawili, ise unda mikuTvneboda. 
evropuli konstitucia, miuxedavad imisa, rom yvela wevri saxelmwi-

fos mier iqna miRebuli, holandiasa da safrangeTSi 2005 wlis maisis 

referendumiT uaryofil iqna ise, rom ZalaSi arc ki Sesula. miuxe-

davad amisa, evropuli konstituciis Sesaxeb xelSekrulebis arsebiTi 

Sinaarsi, reformatoruli xelSekrulebis nawili gaxda. is, 2007 wels 

lisabonis xelSekrulebis saxeliT iqna miRebuli.

II. evrokavSiris moqmedi samarTali: lisabonis 

xelSekruleba (2009)

1. evrokavSiris primeruli samarTlis struqtura lisabonis 

xelSekrulebis mixedviT

erTi SexedviT, lisabonis xelSekrulebis ZalaSi Sesvlis Semdegac, 
evrokavSiris primeruli samarTali struqturulad Seucvleli darCa. 
primeruli samarTlis ZiriTadi safuZvlebi isev gansazRvrulia or 

gansxvavebul xelSekrulebaSi. maSin, rodesac uaryofili evropis kon-

stituciis mizans warmoadgenda erTiani dokumentis Seqmna, romelic 

gamoiwvevda aramxolod manamde arsebuli evropuli gaerTianebisa da 

evrokavSiris xelSekrulebebis Secvlas, aramed, amasTanave, me-2 nawilis 

saxiT iTvaliswinebda ZiriTad uflebaTa qartiisaTvis konstituci-

uri rangisa da amiT misTvis iuridiulad savaldebulo Zalis miniWe-

bas, lisabonis xelSekruleba erTmaneTis paralelurad iTvaliswinebs 

or ZiriTad xelSekrulebas. aqedan gamomdinare, naTelia, rom Ziri-

Tad uflebaTa da TavisuflebaTa qartia vizualurad xelSekrulebis 

`kars miRma rCeba~. am garegnul saxes evrokavSiris zogierT wevr sax-

elmwifoSi principulad sadavo konstituciis proeqtTan yoveli ms-

gavseba Tavidan unda aecilebina. Tumca, es germaniis mier evrokavSiris 
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Tavmjdomareobis mizanic ki iyo, raTa, momxdariyo im yvelaferis ga-

darCena, risi gadarCenac konstituciis xelSekrulebidan SeiZleboda.
lisabonis xelSekruleba, am mxriv, ori tradiciuli xazis gada-

kveTis wertils warmoadgenda _ erTi mxriv, Zveli `qalaqebis~ Rer Zs 

romis xelSekrulebebidan (1957) dawyebuli, maastrixtis (1992), ni-

cis (2000) da lisabonis xelSekrulebiT damTavrebuli (2007), meore 

mxriv ki, evropuli konstituciis Sesaxeb diskusias, ZiriTad ufle-

baTa qartias (2000), konventis proeqts (2003), konstituciur xelSek-

rulebasa (2004) da lisabonis reformatorul xelSekrulebas (2007). 
es orive tradiciuli xazi sisxlis samarTalzec aisaxeba. lisabonis 

xelSekruleba, erTi mxriv, amsterdamis xelSekrulebis mier miRweul 

sisxlissamarTlebrivi integraciis (acquis) gzas ganagrZobs, sxva mxriv 

ki struqturulad da enobrivad konstituciis muxlebs iyenebs (evro-

puli konstituciis xelSekrulebis III-271 muxli), Tan axdens evrokav-

Siris wevri saxelmwifoebis nacionalur suverenitetze zemoqmedebis 

neitralizebas `saavario muxruWis~ SeqmniT. am Temas mogvianebiT 

kvlav davubrundebiT. 
ase rom, lisabonis xelSekrulebis ZalaSi Sesvlis Semdegac, ev-

rokavSiris Sesaxeb manamde arsebuli xelSekruleba, axali redaqciisa 

da Sinaarsobrivad mniSvnelovani modificirebis miuxedavad, ver-

balurad igive rCeba; evrokavSiris birTvs _ evropuli gaerTianebis 

xelSekrulebas _ saxelwodeba Seecvala da daerqva `evrokavSiris 

funqcionirebis Sesaxeb xelSekruleba~ da amiT _ Tanabari rangis 

miuxedavad, enobrivad evrokavSiris xelSekrulebis ukan gadainac-

vla; amasTan erTad, manamde evrokavSiris xelSekrulebis me-6 TavSi 

daregulirebuli policiuri da iusticiuri TanamSromloba sisxlis 

samarTlis sferoSi moeqca am xelSekrulebaSi da amiT, `evropuli 

gaerTianebis samarTlad iqca~. Tumca, Tu zustad vityviT, lisabonis 

saxelSekrulebo dokumentSi sisxlis samarTlis ekonomikuri politi-

kis gverdiT pirveli svetis farglebSi gaTvaliswinebis miuxedavad, am 
sferos ̀ evropuli gaerTianebis samarTlad gadaqcevaze~ saubari Tun-

dac imitom ver moxdeba, rom manamde arsebuli evropuli gaerTianeba, 
rogorc supranacionaluri organizacia, lisabonis xelSekrulebiT 

dafuZnebul evrokavSiris axal formaSi gadaizarda; amiT evrokavSiri 

_ terminologiurad manamde briuselis taZris samive svetis poli-

tikuri da instituciuri saxuravi _ gaxda supranacionaluri orga-

nizacia da Caenacvla evropul gaerTianebas.355 evrokavSiris Sesaxeb 

xelSekrulebis 47-e muxli ki mokled gansazRvravs, rom `evrokavSirs 

gaaCnia samarTalsubieqtoba~. 

355 Sead. mxolod Weber, EuZW 2008, 7.
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2. evrokavSiris `axali~ xelSekruleba

miuxedavad imisa, rom manamde arsebuli evrokavSiris xelSek-

rulebis mesame sveti gadavida evrokavSiris funqcionirebis Sesa-

xeb xelSekrulebaSi, evrokavSiris xelSekruleba, lisabonis xelSek-

rulebis redaqciiT, evrokavSirisa da evropuli gaerTianebis SerwymiT, 
mainc aris am `axali~ evrokavSiris damafuZnebeli xelSekruleba, 
romelic warmoadgens axali organizaciuli formis yvela saqmiano-

bisaTvis azrobriv amosaval wertils. evrokavSiris funqcionirebis 

Sesaxeb xelSekruleba ki mxolod akonkretebs masSi daregulirebul 

zogierT politikur sferos, maT Soris, evropuli sisxlis samarTlis 

sakiTxebsac. 

a) mTavari mizani: erTiani SidasamarTlebrivi sivrce

evrokavSiris xelSekrulebis preambulaSi, sxva sakiTxebTan erTad, 
aRniSnulia, rom: ̀ gadawyvetilia, moqalaqeTa usafrTxoebis uzrunvel-

yofis mizniT xeli Seewyos Tavisuflad gadaadgilebis uflebas da 

Tavisuflebis, usafrTxoebisa da marTlmsajulebis sivrcis Seqmnas am 

xelSekrulebisa da kavSiris funqcionirebis Sesaxeb xelSekrulebis 

Sesabamisad, […].~ Semdeg, evrokavSiris xelSekrulebis me-3 muxlis me-2 
punqtSi _ rogorc manamde evrokavSiris xelSekrulebis Zveli redaq-

ciis me-2 da me-4 muxlebSi iyo asaxuli _ evrokavSiris miznad saxel-

deba: `evrokavSiri Tavis moqalaqeebs, yovelgvari Sida sazRvrebis 

gareSe, sTavazobs Tavisuflebas, usafrTxoebasa da samarTlebriv 

sivrces, romelSic _ sagareo sazRvrebis, TavSesafris, migraciisa da, 
aseve danaSaulis prevenciisa da masTan brZolis RonisZiebebis gaT-

valiswinebiT _ uzrunvelyofili iqneba pirTa Tavisufali gadaadgi-

leba~. 

maSasadame, evrokavSiris sisxlissamarTlebrivi politikis ZiriTa-

di mizania Tavisuflebis, usafrTxoebisa da marTlmsajulebis sivr-

cis Seqmna356 Sida sazRvrebis gareSe; es sakiTxi ukve mTavar Temadac 

ki iqca~357 da igi optikurad evrokavSiris xelSekrulebis me-3 muxlis 

me-3 punqtSi xazgasmuli, gasuli saukunis 80-iani wlebidan arsebu-

li evropuli gaerTianebis ekonomikuri politikis warmmarTveli er-

Tiani Sida bazris winac ki, amave muxlis me-2 punqtiT daregulirda. 
Tumca, orivesTvis amosavali wertili erTi da igivea: rogor unda 

gadaadgildes Tavisuflad nebismieri wevri saxelmwifos nebismieri 

356 am sakiTxTan dakavSirebiT, amsterdamis xelSekrulebis mixedviT, ix. Kraus-Von-
jahr, Der Raum der Freiheit, der Sicherheit und des Rechts, 2002.
357 Hecker, Iurratio 2009, 81 (82).



168

ekonomikuri subieqti Sida bazarze. es, ra Tqma unda, vrceldeba, aseve 
nebismier `evrokavSiris Cveulebriv moqalaqezec~, romelic, aseve Ta-

visufali gadaadgilebis uflebiT sargeblobs. 

b) ZiriTadi uflebebiT boWva

evrokavSiris xelSekrulebis me-6 muxli _ evrokavSiris farglebSi 

moqmedi sisxlis samarTlisaTvis misi mniSvnelobis gaTvaliswinebiT 

_ Sinaarsobrivad ori mimarTulebiT namdvilad axal SemoTavazebas 

iZleva. am muxlis pirveli punqti adgens: `kavSiri aRiarebs uflebebs, 
Tavisuflebebsa da ZiriTad principebs, romelic 2000 wlis 7 dekem-

bris evrokavSiris ZiriTad uflebaTa qartiaSi _ strasburgSi 2007 
wlis 12 dekembers adaptirebul variantSi _ aris asaxuli. ZiriTad 

uflebaTa qartia da xelSekrulebebi samarTlebrivad Tanabari rangis 

arian.~
aseTi midgomiT, ZiriTad uflebaTa qartiam, rogorc iqna, moipova 

samarTlebrivi moqmedebis Zala; miuxedavad imisa, rom ar aris _ ro-

gorc jer kidev evropis sakonstitucio xelSekrulebis proeqtSi iyo 

gaTvaliswinebuli _ evropis sareformo xelSekrulebis Semadgeneli 

(meore) nawili, is mainc SesabamisobaSia aqtualur xelSekrulebebTan 

da samarTlebrivi gavlenis TvalsazrisiTac, aSkarad Tanabari moq-

medebis Zala gaaCnia. aqedan gamomdinare, evrokavSiris masStabiT nebi-

smieri sakiTxis samarTlebrivi daregulirebis dros mxedvelobaSi 

unda iqnas miRebuli ZiriTad uflebaTa qartiiT gaTvaliswinebuli 

yvela samarTlebrivi garantia; arafers ar cvlis is faqti, rom Ziri-

Tad uflebaTa qartias, misi erT-erTi oqmis, safuZvelze gaerTianebu-

li samefosa da poloneTisaTvis ar aqvs savaldebulo Zala. 
evropul sisxlis samarTalTan da sisxlis samarTlis proces-

Tan kavSirSi gansakuTrebuli mniSvneloba eniWebaT ZiriTad ufle-

baTa qartiis 47-e da momdevno muxlebiT gaTvaliswinebul iusticiur 

uflebebs,358 romlebic jer kidev adamianis ZiriTad uflebaTa da Ta-

visuflebaTa dacvis evropul konvenciaSi arsebiTad iyo asaxuli ada-

mianis uflebaTa garantiis saxiT da maTi mxedvelobaSi miRebis val-

debuleba, evrokavSiris xelSekrulebis nicis redaqciis me-6 muxlis 

me-2 punqtis Sesabamisad, manamde arsebuli saxiT moqmed evrokavSir-

358 Sead. amis Sesaxeb mxolod 47-e da momdevno muxlebis komentarebi Semdeg av-

torebTan: Eser, in: Meyer (Hrsg.), Charta der Grundrechte der Europäischen Union, Kom-
mentar, 2. Aufl . 2008 da Alber, in: Tettinger/Stern (Hrsg.), Kölner Gemeinschaftskommentar, 
Europäische Grundrechte-Charta, 2006, evrokavSirSi iusticiur ZiriTad uflebebze 

zogadad ix. Grabenwarter, in: Ehlers (Hrsg.), Europäische Grundrechte und Grundfreiheiten, 2. 
Aufl . 2008, §6, Paeffgen, ZStW 118 (2006), 275 da Abetz, Justizgrundrechte in der Europäischen 
Union, 2005.
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sac ekisreboda; ZiriTad uflebaTa qartiisaTvis savaldebulo Zalis 

miniWebis Semdeg, es uflebebi Sinaarsobrivad mxolod umniSvnelod 

Tu Seicvala. sakiTxi cota sxvagvarad dgas ZiriTad uflebaTa qar-

tiis 50-e muxlTan mimarTebaSi, romelic Sengenis SeTanxmebis ganxor-

cielebis xelSekrulebis 54-e muxlis mier Seqmnili da amsterdamis 

xelSekrulebiT evrokavSiris samarTlis doneze amoqmedebuli ne bis 
in idem359 principis moqmedebas evrokavSiris wevr saxelmwifoSi msja-

vrdebaze an gamarTlebaze xdis damokidebuls, gansxvavebiT Sengenis 

SeTanxmebis ganxorcielebis xelSekrulebis 54-e muxlisgan, romelic 

msjavrdebis SemTxvevaSi aRsrulebis elementis arsebobas moiTxovs. 
yovelive es niSnavs imas, rom evrokavSiris SigniT amieridan ukve ar-

sebiTad ise unda moxdes am sakiTxis mowesrigeba, rogorc es `Cveu-

lebrivi~ qveynis SigniT xdeba. orjer dasjis akrZalva dakisrebuli 

sasjelis moxdaze ki ar iqneba damokidebuli, aramed kanonier Zala-

Si Sesuli gadawyvetilebiT dakisrebuli sanqcia gasamarTlebulis 

mogvianebiT dakavebis Semdeg unda daeqvemdebaros aRsrulebas da ara 

xelaxla gasamarTlebas. am miznis gansaxorcieleblad, evrokavSiris 

SigniT, 2002 wlidan ukve Seqmnilia evropuli dapatimrebis brZanebis 

instituti. Tavdapirvelad germanulma sasamarTlom da Semdgom ev-

rokavSiris marTlmsajulebis sasamarTlom 2014 wels saqmeSi `Spasic~ 
miiCnia, rom Sengenis SeTaxmebis ganxorcielebis xelSekrulebis 54-e 
muxli qartiis 50-e muxlis dasaSveb konkretizaciad unda CaiTvalos 

da amiT aRsrulebis elementis moTxovna kvlav SesaZlebelia. Ex post 
gadmosaxedidan, ZiriTad uflebaTa qartiis 50-e muxlis Secvlilma 

teqstma Sengenis SeTanxmebis ganxorcielebis xelSekrulebis 54-e mux-

lTan SedarebiT samarTlis praqtikaSi aranairi gamoyeneba ar moipova. 
evrokavSiris Sesaxeb xelSekrulebis me-6 muxlis me-2 punqtis 

norma adamianis uflebaTa evropul konvenciasTan evrokavSiris mi-

erTebas pirdapir iTvaliswinebs. mas Semdeg, rac evrokavSiris marTl-

msajulebis sasamarTlom 1996 wels evropuli gaerTianebis adamianis 

uflebaTa evropul konvenciaSi gawevrianeba Sesabamisi kompetenciis 

ararsebobis gamo dauSveblad miiCnia, lisabonis xelSekrulebamde 

mxo lod konvenciis garantiebisadmi TviTvaldebuleba arsebobda 

(dRes evrokavSiris Sesaxeb xelSekrulebis me-6 muxlis me-3 punqti). 
evrokavSiris mier adamianis ZiriTad uflebaTa da TavisuflebaTa 

359 amis Sesaxeb safuZvlianad Mansdörfer, Das Prinzip des ne bis in idem im europäischen 
Strafrecht, 2004; Kniebühler, Transnationales `ne bis in idem~, 2005; Stein, Zum europäischen ne 
bis in idem nach Artikel 54 des Schengener Durchführungsübereinkommens, 2004; Hecker (Fn. 
9), §13; Ambos, Internationales Strafrecht, 2. Aufl . 2008, §12 Rn. 38 ff.; Radtke/Busch, NStZ 

2003, 281.
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dacvis konvenciis garantiebis mxedvelobaSi miRebis gareSe gamoce-

muli sisxlissamarTlebrivi aqtebi, evrokavSiris manamde arsebuli 

xelSekrulebis fonze, mainc ganxiluli iqneboda evropuli samar-

Tlis sawinaaRmdegod, miuxedavad imisa, rom mxolod evropul sa-

samarTlos hqonda samarTlebrivi dacvis ufleba; adamianis ZiriTad 

uflebaTa da TavisuflebaTa konvenciasTan mierTebiT evrokavSiri, 

Tavisi sasamarTlos CaTvliT, uSualod daukavSirdeba konvenciur 

garantiebsa da daeqvemdebareba strasburgis adamianis uflebaTa ev-

ropuli sasamarTlos marTlmsajulebas. Tumca amJamad, evrokavSiris 

wevri saxelmwifoebi standartebis aRsrulebas axorcieleben ro-

gorc evropis sabWos wevri saxelmwifoebi daeqvemdebarebian adamia-

nis ZiriTad uflebaTa da TavisuflebaTa dacvis evropul konvencias; 
ase rom, faqtobrivad, adamianis uflebaTa evropuli sasamarTlos 

mier, arapirdapir, SesaZlebelia moxdes (da moxdeba) agreTve evrokav-

Siris samarTlebrivi aqtebis gakontroleba konvenciur garantiebTan 

Tavsebadobis TvalsazrisiT. evrokavSiris masTan mierTebiT adamianis 

ZiriTad uflebaTa da TavisuflebaTa dacvis evropuli konvenciis 

konteqstSi Sinaarsobrivad cota ram Tu icvleba, Tumca es simbol-

urad mniSvnelovani nabijia, ramdenadac TiTqmis yvela saxelmwifo 

xelisuflebis warmomadgeneli evropaSi uSualod dakavSirebulia 

adamianis ZiriTad uflebaTa da TavisuflebaTa dacvis evropul kon-

venciasTan da is calkeul sakiTxebTan dakavSirebiT saerTaSoriso 

regionalur samarTals warmoadgens. es mierTeba evropuli sisxlis 

samarTlis sferoze praqtikul mniSvne lobas moipovebda im SemTxveva-

Si, Tuki evrokavSiri, damoukideblad da wevri saxelmwifoebis gar-

eSe, sakuTar sisxlis samarTals Seqmnida da ganaxorcielebda. magram, 

lisabonis xelSekrulebis ZalaSi Sesvlis Sedegad ki es ase ar aris, 
Tundac evropul prokuraturis arsebulis miuxedavad (Sead. evrokav-

Siris funqcionirebis Sesaxeb xelSekrulebis 86-e muxli), imitom, rom 

am SemTxvevaSic samarTalwarmoeba nacionaluri sasamarTlos winaSe 

warimarTeba. evrokavSiri ecada, evropuli konvenciasTan mierTebis 

barierebi aRmoefxvra xelSekrulebis monawile saxelmwifoebTan Se-

TanxmebebiT (mag., strasburgisa da luqsemburgis sasamarTloTa urT-

ierToba da a.S.). Tumca, evrokav Siris marTlmsajulebis sasamarTlom 

2014 wlis bolos SemuSavebul daskvnaSi evropul konvenciasTan mi-

erTebisTvis gaTvaliswinebuli iseTi maRali barierebi daadgina, rom 

evrokavSiris xelSekrulebis me-6 muxlis me-2 punqtis pirdapiri daTq-

mis miuxedavad, aseTi mierTeba sabolood aRar Cans realuri.
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g) sisxlis samarTlis TiToeuli evropeizaciis sazRvrebi

vinaidan evrokavSiris Sesaxeb xelSekrulebis me-5 muxliT evroka-

vSiris nebismieri samarTalSemoqmedebiTi saqmianobisaTvis (maT Soris, 

sisxlis samarTali) ZiriTadi amosavali principebia Tanazomiereba da 

subsidiaruloba, mas jer kidev SezRuduli aqvs ufleba, wevr saxelm-

wifoebs mosTxovos (sisxlis) samarTlis ganxorcielebis Sesaxeb iseTi 

aqtebis miReba, romlebic maTTvis ar aris aucilebeli an wevr saxelm-

wifoTa doneze kargad Sesrulebadi funqciebi TviTon SeiTavsos.360 
es da aseve, evrokavSiris xelSekrulebis me-4 muxlis me-2 punqtidan 

gamomdinare moTxovnebi, romlebic exeba wevr saxelmwifoTa naciona-

lur identurobas, kidev erTxel usvams xazs sisxlissamarTlebrivad 

specifikuri sakiTxebisadmi frTxilad mopyrobis valdebulebas.361 

d) formaluri winapirobebi

evrokavSiris xelSekrulebis me-12 muxlidan gamomdinare, wevr 

saxelmwifoTa parlamentebi CarTulni arian evropul sakanonmdeblo 

saqmianobaSi da amasTanave, amis valdebulebac akisriaT. yovelive es 

Semdegnairad gamoixateba: nacionalur parlamentebs aqtiurad SeaqvT 

wvlili evrokavSiris saqmianobaSi imiT, rom Tavisuflebis, usafr-

Txoebisa da marTlmsajulebis sivrcis farglebSi, evrokavSiris funq-

cionirebis Sesaxeb xelSekrulebis 70-e muxlis mixedviT, monawileoben 

evrokavSiris politikis Sefasebasa da ganxorcielebaSi da dasaxele-

buli xelSekrulebis 88-e da 85-e muxlebis Tanaxmad, CarTulni arian 

evropolis politikur kontrolsa da evrokavSiris erTiani iustici-

uli TanamSromlobis organos, evroiustis saqmianobaSi […].
evrokavSiris xelSekrulebis me-16 muxlis me-3 punqtic, ro-

gorc evrokavSiris SigniT politikuri nebis Camoyalibebis ZiriTa-

di safuZveli, iTvaliswinebs: `Tu xelSekrulebiT sxva ram ar aris 

gaTvaliswinebuli, sabWo gadawyvetilebas iRebs kvalificiuri umrav-

lesobiT.~ es sisxlis samarTalze vrceldeba mxolod SezRudulad, 
ramdenadac evrokavSiris funqcionirebis Sesaxeb xelSekrulebis 82-e 
muxlis me-3 punqtidan da 83-e muxlis me-3 punqtidan gamomdinare, ev-
rokavSiris mxolod erT saxelmwifosac ki SeuZlia, suspenziuri vetos 

uflebis gamoyenebiT, dablokos gadawyvetilebis miReba; rac Seexeba 

germaniis federaluri sakonstitucio sasamarTlos mier miRebul e.w. 
lisabonis gadawyvetilebas, amis mixedviT, SesaZlebelia kvalifici-

uri umravlesobiT gadawyvetilebis miRebis wesma kidev ufro da-

360 Sead. Hecker, Iurratio 2009, 81 (84).
361 Hecker, Iurratio 2009, 81 (85).
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kargos mniSvneloba, vinadan germaniis mTavrobam, evrokavSiris mier 

misaReb aqtTan dakavSirebiT arsebuli eWvis SemTxvevaSi, unda gamoi-

yenos vetos ufleba, raTa ar dauSvas evrokavSiris mxridan germaniis 

parlamentis da germaniis federaluri sabWos monawileobis miRebis 

uflebamosilebis SezRudva nebismieri saxis evropuli sisxlissamar-

Tlebrivi aqtis gamocemisas. 

3. evrokavSiris funqcionirebis Sesaxeb xelSekruleba

a) kompetenciaTa danawileba

evrokavSiris funqcionirebis Sesaxeb xelSekrulebis me-4 muxlis 

me-2 punqtis `k~ qvepunqtis mixedviT, evrokavSirsa da wevr saxelmwi-

foebs Soris Tavisuflebis, usafrTxoebis da marTlmsajulebis sivr-

cis farglebisTvis _ da amiT sisxlis samarTlisTvisac _ kompeten-

ciebi danawilebulia. am midgomiT, evrokavSiris wevri saxelmwifoebi, 
ZiriTadad, damoukideblad uzrunvelyofen samarTlebrivi normebis 

Seqmnasa da maT aRsrulebas,362 magram, Tuki evrokavSiri, evropis 

samarTliT daSvebuli da misTvis mindobili sisxlissamarTlebrivi 

instruqciebis micemisa da garkveul garemoebebSi, aseve sisxlissamar-

Tlebrivi normis gamocemisa da maTi ganxorcielebis uflebamosile-

biT isargeblebs, rac xdeba Tanazomierebisa da subsidiarulobis 

principebis gaTvaliswinebiT, wevri saxelmwifoebisTvis maTi Ses-

ruleba savaldebuloa. rogorc wesi, am sakiTxs _ rogorc es aqamde 

xdeboda evrokavSiris CarCo-gadawyvetilebebisa363 da bolo periodSi 

agreTve evropuli gaerTianebis direqtivebis364 safuZvelze _ ewodeba 

wevr saxelmwifoTa evropuli normebi, romlebic evrokavSiris funq-

cionirebis Sesaxeb xelSekrulebis 288-e muxlis me-3 punqtis safuZ-

velze, nacionalur sisxlis samarTalSi mxolod direqtivis formiT 

unda gadainergon.365 Tumca, aqamde arsebuli CarCo-gadawyvetilebebi 

da direqtivebi ZalaSi rCeba, ise rom, maTgan implementaciis gan-

362 Sead. mxolod Schwarze, EuR 2009, Beiheft 1, 9 (25).
363 Sead. mxolod zogierTi sisxlissamarTlebrivad mniSvnelovani CarCo-

gadawyvetilebebis CamonaTvali Semdeg avtorebTan: Hecker (Fn. 9), §11 Rn. 11 ff. _ 
evrokavSiris CarCo-gadawyvetilebebis moqmedebis Sesaxeb Weißer, ZIS 2006, 562.
364 ix. upirveles yovlisa, evropuli parlamentisa da sabWos 2008 wlis 19 noemris 

direqtiva (Richtlinie 2008/99/EG) garemos dacvis Sesaxeb (ABl. EU 2008, Nr. L 328 S. 
28 ff.). _ zogadad evrogaerTianebis direqtivebis sisxlis samarTalze zegavlenis 

Sesaxeb ix. Schröder, Europäische Richtlinien und deutsches Strafrecht, 2002, und Eisele, JZ 

2001, 1157.
365 evrokavSiris CarCo-gadawyvetilebebsa da evropuli gaerTianebis direqtivebs 

Soris msgavsebisa da gansxvavebebis Sesaxeb Heger (Fn. 8), 123 ff.
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xorcilebisa da SenarCunebis, aseve kavSiris samarTlis Sesabamisi 

ganmartebis da sabolood 2014 wlis bolodan, xuTwliani gardamavali 

vadis amowurvis Semdeg, evrokavSiris funqcionirebis Sesaxeb xelSek-

rulebis 267-e muxlis safuZvelze evrokavSiris marTlmsajulebis 

sasamarTlos winaSe wardgenis valdebuleba gamomdinareobs. amas 

organizebuli danaSaulis winaaRmdeg brZolis Sesaxeb 2008/841/JI Car-

Co-gadawyvetilebis magaliTic aCvenebs. sisxlis samarTlis kodeqsSi, 

129-e da Semdgom paragrafebSi mocemulia kriminaluri, teroristuli 

gaerTianebis cneba, romelic germanuli sasamarTloebis arsebuli 

praqtikiT, nawilobriv ar Seesabameba CarCo-gadawyvetilebis normebs. 
erT-erT saqmeze sisxlis samarTlis procesSi evrokavSiris samarTlis 

Sesabamisi farTo ganmartebis gamoyenebaze germaniis uzenaesma fede-

ralurma sasamarTlom germanuli sisxlis samarTlis struqturis 

gaTvaliswinebiT principuli uari ganacxada.366 sabolood germanelma 

kanonmdebelma evrokavSiris am CarCo-gadawyvetilebis implementaciis 

ganuxorcieleblobis Sesaxeb damuqrebuli sarCelis gavleniT (evro-

kavSiris marTlmsajulebis sasamarTlos winaSe) 2017 wlis zafxulSi 

ssk-is §129 paragrafis me-2 punqtSi evrokavSiris samarTlis Sesabami-

si definicia mainc gaiziara. Sesabamisad, am CarCo-gadawyvetilebis 

implementacia cxra wlis Semdeg ganxorcielda, anu mas Semdeg, rac 

miRebuli iqna evrokavSiris fuZemdebeli aqtebi.

b) SidasamarTlebrivi sivrcis dakonkreteba 

evrokavSiri, evrokavSiris funqcionirebis Sesaxeb xelSekrulebis 

67-e muxlis 1-li punqtis safuZvelze _ zemoT naxsenebi miznebis 

dakonkretebiT _ qmnis `Tavisuflebis, usafrTxoebisa da marTl-

msajulebis sivrces, romelSic mxedvelobaSi iqneba miRebuli wevr 

saxelmwifoTa ZiriTadi principebi, gansxvavebuli marTlwesrigi da 

tradiciebi.~
ZiriTadi uflebebiT boWvis sakiTxs exeba evrokavSiris xelSek-

rulebis me-6 muxli. aq moazrebulia evrokavSiris funqcionirebis 

Sesaxeb xelSekrulebis 67-e muxlis pirvel punqtSi mocemuli evro-

puli ZiriTadi uflebebis367 mxedvelobaSi miReba da gaTvaliswineba, 
kerZod:
ZiriTad uflebaTa qartiis ZiriTadi uflebebi; 

ZiriTadi Tavisuflebebi; 

366 BGHSt 54, 216.
367 am sakiTxTan dakavSirebiT ix. Ehlers (Fn. 14); Rengeling/Szczekalla, Grundrechte in der 
Europäischen Union, 2004; Jarass, EU-Grundrechte, 2005.
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is ZiriTadi uflebebi, romlebic wevri saxelmwifoebis saerTo 

konstituciuri tradiciebidan gamomdinareoben, aseve; 

adamianis uflebaTa evropuli konvenciis garantiebi.
evrokavSiris wevr saxelmwifoebSi ganmtkicebuli ZiriTadi ufle-

bebi maTive marTlwesrigis Semadgeneli nawilia, Tumca, `ZiriTadi 

uflebebis~ mxedvelobaSi miRebis valdebuleba am SemTxvevaSi ar gu-

lisxmobs im nacionalur uflebebs, romlebSic, evrokavSiris xelSek-

rulebis me-6 muxlis me-3 punqtidan gamomdinare, ar miekuTvnebian 

wevr saxelmwifoTa saerTo konstituciur tradicias. amasTanave, 
evrokavSiris funqcionirebis Sesaxeb xelSekrulebis 67-e muxlis 

pirveli punqti iTvaliswinebs, rom, rogorc sisxlissamarTlebrivi 

miTiTebebis gakeTebis, aseve _ ramdenadac es evropuli samarTliT 

daSvebulia _ uSualo sisxlissamarTlebrivi samarTlSemoqmedebis 

dros unda moxdes `wevr saxelmwifoTa gansxvavebuli marTlwesrigisa 

da tradiciebis~ mxedvelobaSi miReba. amdenad es valdebuleba Ta-

vis TavSi moiazrebs ZiriTad nacionalur uflebebsac, rogorc wevr 

saxel mwifoTa marTlwesrigis Semadgenel nawils. 
sisxlis samarTlisa da sisxlis samarTlis procesis evropeizaciis 

dros miTiTeba imaze, rom gaTvaliswinebuli unda iqnas `wevr saxel-

mwifoTa gansxvavebuli marTlwesrigi da tradiciebi~, emsaxureba, ra 

Tqma unda, im mizans, rom dRes arsebuli evrokavSiris 28 wevri saxelm-

wifos (jer kidev) mravalferovani sisxlissamarTlebrivi da proce-

sualuri sistemebi iqnas garkveulwilad `dacvis Sesabamisi formiT~ 

SenarCunebuli.  evrokavSiris xelSekrulebis me-4 muxlis me-2 punqtis 

mixedviT, aRniSnuli SesabamisobaSia sisxlissamarTlebrivad specifi-

kur `frTxilad mopyrobis~ principTan, romelic zatcgeris mier iqna 

ganviTarebuli368 da SemdgomSi germaniis federaluri sakonstitucio 

sasamarTlos mier 2005 wlis 18 maisis gadawyvetilebaSic gamoyene-

buli, romelic exeboda erTian evropuli dapatimrebis brZanebas.369 
am principis mixedviT, nacionalur sisxlissamarTlebriv sistemebSi, 
maTsave kulturebTan mWidro kavSiris gamo, mxolod gansakuTrebiT 

frTxilad unda moxdes Careva. 
evrokavSiris mier Tavisufali, usafrTxo da marTlmsajulebis 

Sida sivrcis ganviTarebisaTvis Sesabamisi RonisZiebebis gamoyenebis 

368 Satzger (Fn. 8), S. 166 ff.
369 BVerfGE 113, 273; am sakiTxTan dakavSirebiT ix. Vogel, JZ 2005, 801; Lagodny, StV 

2005, 515; Gas, EuR 2006, 285; Schünemann, StV 2005, 681; Hufeld, JuS 2005, 865; Ranft, 
wistra 2005, 361; Wasmeier, ZEuS 2006, 23; Tomuschat, EuGRZ 2005, 453; Buermeyer, HRRS 

2005, 273; Klink/Proelß, DöV 2006, 469; Bosbach, NStZ 2006, 104; Jekewitz, GA 2005, 625; 
Tams, JA 2006, 177; Knopp, JR 2005, 448; Stachel, Verwaltungsrundschau 2005, 394; Böhm, 
NJW 2005, 2588; Kretschmer, Jura 2005, 780.
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dros unda iqnas mudam `mxedvelobaSi miRebuli~ ZiriTadi uflebebi 

da nacionaluri marTlwesrigis sistemebi. es imas niSnavs, rom rogorc 

evropuli, aseve nacionaluri ZiriTadi uflebebi gagebul unda iqnas 

im dasaSvebi RonisZiebebis sazRvrad, romelTa gamoyenebis uflebac 

aqvs evrokavSirs da ara rogorc SidasamarTlebrivi sivrcis primeru-

li damafuZnebeli safuZvlebi, romlebic evrokavSiris RonisZiebebis 

meSveobiT efeqturad unda ganxorcieldes. 
evrokavSiris funqcionirebis Sesaxeb xelSekrulebis 67-e muxlis 

me-3 punqti iTvaliswinebs: `kavSiri akeTebs yvelafers, rom dana-

SaulTan, aseve rasizmTan da qsenofobiasTan brZolisa da misi aRkve-

Tis, policiuri, samarTaldamcavi da sxva uflebamosili organoebis 

urTierTTanamSromlobis koordinaciisaTvis RonisZiebebis gatare-

biT, iseve, rogorc sisxlissamarTlebrivi gadawyvetilebebis ormxrivi 

aRiarebis da, saWiroebis SemTxvevaSi, sisxlissamarTlebrivi normebis 

harmonizaciis gziT erTmaneTTad SesabamisobaSi moyvanis meSveobiT, 
usafrTxoebis maRali xarisxi iqnes uzrunvelyofili.~

amaSi, iseve rogorc evrokavSiris funqcionirebis Sesaxeb xelSek-

rulebis 82-e muxlSi, ikiTxeba sisxlissamarTlebrivi gadawyvetile-

bebis ormxrivi aRiarebis principis upiratesoba materialuri da 

procesualuri sisxlis samarTlis (minimaluri) harmonizaciis sawi-

naaRmdegod; anu, harmonizacia ara mxolod vizualurad aris meore 

adgilze dayenebuli, aramed is, rogorc es aris gamoxatuli evropu-

li sasamarTlos 2005 wlis 13 seqtembris370 gadawyvetilebaSi garemos 

dacviTi sisxlis samarTlis Sesaxeb, naTlad eqvemdebareba aucileb-

lobis princips. es ZiriTadi principi moqmedebs, ra Tqma unda, aseve, 
ormxrivi aRiarebis RonisZiebebisTvisac, ramdenadac Tanazomierebis 

principi vrceldeba mTlian evrokavSirze (evrokavSiris Sesa xeb 

xelSekrulebis me-5 muxlis me-4 punqti) da igi araaucilebel RonisZie-

bebs, rogorc wesi, ewinaaRmdegeba. 
evrokavSiris sabWo, evrokavSiris funqcionirebis Sesaxeb xelSek-

rulebis 68-e muxlis mixedviT, adgens `strategiul direqtivebs Tavi-

suflebis, usafrTxoebis da marTlmsajulebis sivrceSi sakanonmdeblo 

da operatiuli programis dagegmvisTvis.~ aq aRsaniSnavia evrokav-

Siris sabWos kompetencia, im fonze, rom sxva politikur sfero ebSi 

direqtivebis warmodgenis ufleba aqvs komisias. zogadad, Sida da 

iusticiur sferoebSi da, amiT, aseve sisxlis samarTalSic, parale-

luri iniciativis ufleba gaaCnia komisiasa da wevr saxelmwifoTa erT 

370 EuGH, Slg. 2005, I-7879; amis Taobaze Wegener/Greenawalt, ZUR 2005, 585; Braum, wistra 
2006, 121; Heger (Fn. 8), S. 133 ff. da JZ 2006, 310; Böse, GA 2006, 211; Weiß, ZEuS 2006, 
381; Streinz, JuS 2006, 164; Hefendehl, ZIS 2006, 161; Pohl, ZIS 2006, 213.
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meoT xeds; amisgan gansxvavebiT, komisias ekonomikur politikaSi (aqa-
mde arsebul pirvel svetSi) aRar hqonda iniciativis monopolia sisx-

lis samarTalTan mimarTebiT. amas adasturebs isic, rom evrokavSiris 

funqcionirebis Sesaxeb xelSekrulebis 69-e muxlidan gamomdinare, 
subsidiarulobis principis dacvaze meTvalyureobis ganxorcielebis 

valdebuleba nacionalur parlamentebzea gadatanili. 

g) ormxrivi aRiareba sisxlis samarTlis saqmeebze 

1999 wels tempereSi evrokavSiris sabWos Sekrebis Semdeg, ormxri-

vi aRiarebis principi, romelic ekonomikur samarTalSi jer kidev oci 

wliT adre iyo ganmtkicebuli `warmomavlobis qveynis principis~371 

saxelwodebiT, moqmedebs rogorc evropuli materialuri da proce-

sualuri sisxlis samarTlis qvakuTxedi.372 maSin, rodesac manamde es 

principi ar iyo nicas xelSekrulebaSi saerTod asaxuli, evrokavSiris 

funqcionirebis Sesaxeb xelSekrulebis 82-e muxli (iseve rogor evro-

puli konstituciuri xelSekrulebis III-271-e muxlis 1-li punqti), mas 
aniWebs upiratesobas373 evropeizaciis principTan SedarebiT: `evroka-

vSiris masStabiT sisxlis samarTlis saqmeebze iusticiuri TanamSrom-

loba efuZneba sasamarTlo ganaCenTa da gadawyvetilebaTa ormxrivi 

aRiarebis ZiriTad princips da moicavs wevr saxelmwifoTa samar-

Tlebrivi normebis urTierTSesabamisobas me-2 punqtsa da 83-e muxlSi 

dasaxelebuli sferoebisaTvis.`
sisxlis samarTlis minimaluri harmonizaciis principTan Sedar-

ebiT ormxrivi aRiarebis principisaTvis upiratesobis miniWebasTan 

mimarTebiT araferi aqvs sawinaaRmdego germaniis federalur sakon-

stitucio sasamarlosac, romelmac Tavis 2005 wlis 18 ivnisis evro-

puli dapatimrebis brZanebis Sesaxeb gadawyvetilebaSi aRniSna (me-2 
punqti):374 `evrokavSiris `mesame svetSi~ warmoebuli urTierTTanam-

Sromloba ormxrivi aRiarebis Sesaxeb SezRuduli formiT subsidi-

arulobis principis TvalTaxedvidan (germaniis konstituciis 23-e 
muxlis 1-li punqti) gamomdinare, aris frTxili gza erTian evropul 

sivrceSi nacionaluri identurobisa da saxelmwifoebriobis SenarCu-

nebisaTvis.~
evrokavSiris funqcionirebis Sesaxeb xelSekrulebis 82-e muxlis 

371 EuGH, Slg. 1979, 649 `Cassis de Dijon~.
372 Sead. mxolod Gleß, ZStW 116 (2004), 353 ff.; Böse, in: Momsen/Bloy/Rackow (Hrsg.), 
Fragmentarisches Strafrecht, 2003, 113 ff.
373 Sead. Andreou, Gegenseitige Anerkennung von Entscheidungen in Strafsachen in der Eu-
ropäischen Union, 2009, 116 f.
374 BVerfGE 113, 273.
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1-li punqtidan gamomdinare, ormxrivi aRiareba vrceldeba yvela sa xis 

sasamarTlo ganaCensa da gadawyvetilebaze, ramac unda ganapirobos 

wevr saxelmwifoTa Soris kompetenciaTa konfliqtebis Tavidan acile-

ba, xeli Seuwyos mosamarTleTa kvalifikaciis amaRlebas da a.S., aseve, 
unda gaaadvilos TanamSroloba nacionalur iusticiur da sxva orga-

noebs Soris sisxlissamarTlebrivi devnisa da sasjelis aRsrulebis 

sakiTxebSi. materialuri sisxlis samarTlisaTvis, upirveles yovlisa, 
SeiZleba mniSvnelovani iyos kompetenciaTa konfliqtis375 Tavidan aci-

leba; germaniaSi gavlenas es sakiTxi iqoniebda sisxlis samarTalze 

(germaniis sisxlis samarTlis kodeqsis me-3 da momdevno paragrafebi).
aRniSvnas imsaxurebs is faqti, rom evrokavSiris funqcionirebis 

Sesaxeb xelSekrulebis 82-e muxlis me-3 punqtSi gansazRvruli `sa-

avario muxruWi~ exeba mxolod me-2 punqtSi mocemul harmonizaciis 

RonisZiebebs, ase rom, sabWoSi, evrokavSiris funqcionirebis Sesaxeb 

xelSekrulebis 82-e muxlis 1-li punqtis safuZvelze, xmebis umrav-

lesobiT sisxlis samarTlis saqmeebze ormxrivi aRiarebis Sesaxeb 

miRebu li debulebis institucionalizebuli dablokvis SesaZleblo-

ba arc erT xmaTa umciresobaSi darCenil wevr saxelmwifos ar gaaC-

nia.376 es, ra Tqma unda, ar niSnavs arsebuli status-kvos uproblemod 

Secvlas, ramdenadac evrokavSiris xelSekrulebis 29-e da 31-e mux-

lebis safuZvelze aqamde gamocemuli samarTlebrivi aqtebi ormxrivi 

aRiarebis Sesaxeb _ rogoricaa CarCo-gadawyvetilebebi erTiani evro-

puli dapatimrebis brZanebis Sesaxeb da evropul mtkicebulebaTa we-

sebis Sesaxeb _ saWiroebdnen erTxmad Tanxmobas; amasTanave, evropuli 

dapatimrebis brZanebis SemoRebis Sedegebi nawilobriv naTelyofen _ 

rogorc, magaliTad, sakuTari moqalaqis gadacema sxva qveynisTvis, 
miuxedavad imisa, rom Cadenili qmedebisaTvis gadamcemi saxelmwi-

fos Sida samarTliT sisxlissamarTlebrivi dasjadoba SeiZleba ar 

iyos gaTvaliswinebuli, an kidev evrokavSiris wevr sxva saxelmwifoSi 

gamotanili ganaCenis sakuTar qveyanaSi aRsruleba, maSin, rodesac 

aRsrulebas daqvemdebarebuli qmedeba aRmasrulebel saxelmwifoSi 

saerTod ar isjeba _ rom sisxlis samarTlis saqmeebze ormxrivma aRi-

arebam SesaZlebelia mniSvnelovnad xelyos moqalaqeTa samarTlebri-

vi mdgomareoba. Tumca, realobaze Tvalis gadavleba aCvenebs, rom 

lisa bonis xelSekrulebis ZalaSi Sesvlidan TiTqmis aTi wlis gasvlis 

Semdeg ormxrivi aRiarebis implementaciis mizniT ukanasknel wlebSi 

miRebuli harnomizaciis RonisZiebebi (gansakuTrebiT evropuli saga-

moZiebo brZanebis Sesaxeb direqtiva) gacilebiT nakleb Carevas iT-

375 kriteriumebi am sakiTxisaTvis ix. Vander Beken/Vermeulen/Lagodny, NStZ 2002, 624.
376 Pradel/Corstens/Vermeulen (Fn. 9), Rn. 731.
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valiswinebs (aseTi RonisZiebebis aRsrulebis Tavidan acilebis ufro 

farTo SesaZleblobebiT), vidre es evropuli dapatimrebis Sesaxeb 

CarCo-gadawyvetilebis dros moxda. miuxedavad imisa, rom kavSirs um-

ravlesobiT sawinaaRmdego azris mqone qveynis formalurad Wkuaze 

moyvana SeuZlia, es evrokavSiris Sida moqmedebis struqturas ewi-

naaRdegeba, radganac igi yovelTvis konsensusisaken miiswrafvis, rac 

calkeuli wevri saxelmwifoebis mier daTqmebis gakeTebiTa da Tavidan 

acilebis  SesaZleblobebiT `iyideba~.

d) (minimaluri) harmonizacia

aa) saproceso samarTali (evrokavSiris funqcionirebis Sesaxeb 

xelSekrulebis 82-e muxlis me-2 punqti)

nacionaluri (sisxlissamarTlebrivi) normebis minimaluri harmo-

nizaciis sakiTxi, sisxlis samarTlis saqmeze ormxrivi aRiarebis sa-

pirisirod, ukana planze iwevs. amasTanave, evrokavSiris funqcioni-

rebis Sesaxeb xelSekrulebis 82-e muxlis me-2 punqti pirvelad aniWebs 

evrokavSirs uflebamosilebas, gamosces es minimaluri debulebebi 

sisxlis samarTlis procesis sferoSi, konkretulad ki, wesebi mtkice-

bulebebis dasaSvebobis, sisxlis samarTlis procesis calkeul monawi-

leTa da danaSaulis Sedegad dazaralebulis uflebebis, aseve sisx-
lis samarTlis procesis sxva specifikuri sakiTxebis Sesaxeb, Tumca, 
romlebic _ da es amcirebs am `calkeuli uflebamosilebebis~ cnebis 

srul gaurkvevlobas garkveul mosaTmen zRvramde _ jer sabWos mier 

erTxmad miRebuli gadawyvetilebiT unda iqnas wardgenili; germaniis 

federaluri sakonstitucio sasamarTlos mier miRebuli e.w. lisa-

bonis gadawyvetilebis fonze, uflebamosilebaTa aseTi gafarToebi-

sas federalur mTavrobas unda hqondes wanaaRmdegobis gawevis saSu-

aleba, yovel SemTxvevaSi, maSin, rodesac bundestagsa da bundesrats 

mxari ara aqvT daWerili uflebamosilebaTa aseTi gafarToebisTvis. 
evrokavSiris funqcionirebis Sesaxeb xelSekrulebis 82-e muxlis 

me-3 da me-4 punqtebi Seicaven calkeuli wevri saxelmwifoebis mier 

pirveli `saavario muxruWis~ gamoyenebis uflebamosilebas gaZliere-

buli urTierTTanamSromlobis CaTvliT, romliTac sabolood nebis-

mier wevr saxelmwifos SeuZlia, Tavisi vetos uflebiT SeaCeros sisx-

lis samarTlis procesis harmonizacia. misi winapirobebi evrokavSiris 

funqcionirebis Sesaxeb xelSekrulebis 83-e muxlis identuradaa Camo-

yalibebuli, ris gamoc es sakiTxic qvemoT iqneba ganxiluli.
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bb) materialuri sisxlis samarTali (evrokavSiris funqcionirebis 

Sesaxeb xelSekrulebis 83-e muxli)

evrokavSiris funqcionirebis Sesaxeb xelSekrulebis 83-e muxli 

materialuri sisxlis samarTlis minimaluri harmonizaciis sakiTxs 

awesrigebs. iseve, rogorc 2003 wels evropuli konventis mier miRe-

buli evrokavSiris konstituciis proeqtis III-271 muxli da 2004 wlis 

sakonstitucio xelSekrulebis proeqtis III-271 muxlebi, aseve evro-

kavSiris funqcionirebis Sesaxeb xelSekrulebis 83-e muxlic, Tavis 

pirvel or punqtSi iTvaliswinebs orgvari sisxlissamarTlebrivi 

miTiTebis micemis kompetencias. maSin, rodesac pirveli punqti _ adre 

moqmedi evrokavSiris xelSekrulebis 31-e muxlis 1-li punqtis ̀ e~ qve-

punqtis msgavsad _ iTvaliswinebs sisxlissamarTlebrivi miTiTebis 

micemis kompetencias, me-2 punqtiT gansazRvrulia evrokavSiris mar-

Tlmsajulebis sasamarTlos mier 2005 wlis 13 seqtembers garemos 

dacvis Sesaxeb miRebuli sisxlis samarTlis gadawyvetilebis Sedegad 

evropis samarTliT aRiarebuli damatebiTi (aneqs) kompetencia aqa-

mde evropuli gaerTianebis politikis pirvel svetSi arsebul sisx-

lis samarTlis gansaxorcieleblad (gansakuTrebiT, ekonomikuri da 

ekologiuri politikis sferoebSi).

(11) sisxlissamarTlebrivi miTiTebis damoukideblad micemis kom-

petencia (evrokavSiris funqcionirebis Sesaxeb xelSekrulebis 83-e 

muxlis 1-li punqti)

evrokavSiris funqcionirebis Sesaxeb xelSekrulebis 83-e muxlis 

1-li punqti iTvaliswinebs: `evropul parlaments da sabWos SeuZlia, 
sakanonmdeblo procedurebis Sesabamisad, direqtivebis meSveobiT, 
daadginos minimaluri wesebi danaSaulisa da sasjelis gansasazRvrad, 
gansakuTrebiT mZime damnaSaveobis sferoSi, romelTac danaSaulTa 

saxisa da Sedegebis an mis winaaRmdeg gansaxorcielebeli erTiani 

brZo lis gansakuTrebuli aucileblobis gamo transnacionaluri xa-

siaTi aqvs.
aseTi danaSaulebia: terorizmi, adamianebiT vaWroba da qalebisa 

da bavSvebis seqsualuri eqspluatacia, narkotikebiT ukanono vaWro-

ba, iaraRiT ukanono vaWroba, fulis gaTeTreba, korufcia, gadaxdis 

saSualebebis gayalbeba, kompiuteruli danaSauli da organizebuli 

danaSauli.
danaSaulis ganviTarebis mixedviT, sabWos SeuZlia gamosces 

gadawyvetileba, romliTac ganisazRvreba danaSaulis sxva saxeobebi, 
romlebic am punqtis kriteriumebs akmayofileben. igi gadawyvetile-

bas iRebs erTxmad, evropuli parlamentis Tanxmobis Semdeg.~
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evrokavSiris Sesaxeb xelSekrulebis 31-e muxlis 1-li punqtis 

`e~ qvepunqtisa da Zveli redaqciiT 29-e muxlis me-2 punqtisgan gans-

xvavebiT, sisxlissamarTlebrivi miTiTebis micemis aseTi kompetencia 

mniSvnelovan gaumjobesebas warmoadgens.377 erTi SexedviT, sisxlissa-

marTlebrivi harmonizaciis RonisZiebebis378 SesaZlo farglebi kidev 

ufro gaizarda, aqamde, aseTi harmonizacia, evrokavSiris xelSek-

rulebis 31-e muxlis pirveli punqtis `e~ qvepunqtis sityvasityviTi 

ganmartebis Tanaxmad, Semofargluli iyo da vrceldeboda mxolod 

sam sferoze, rogoricaa organizebuli danaSauli, narkotikebiT vaW-

roba da terorizmi, Tumca sferoebis aseTi SezRudva dasawyisSive 

mxo lod qaRaldze ewera da, zogadad, redaqciul uzustobad iTvle-

boda. sisxlis samarTlis sxva sferoebis harmonizaciis SesaZleblo-

bac ar miiCneoda gamoricxulad, dasabuTebis sakmao sirTulis arsebo-

bis miuxedavad.379 evrokavSiris funqcionirebis Sesaxeb xelSekrulebis 

83-e muxlis pirveli punqtis me-2 qvepunqtSi gaTvaliswinebuli harmo-

nizaciis gavrceleba ufro met samarTlebriv sferoebze, vidre aqamde 

iyo, aris ara mxolod `ufro gulwrfeli~, aramed praqtikul samar-

Tlebriv mdgomareobasTan mimarTebaSic ufro naTeli da konkretu-

li, ramdenadac sxva sferoebis harmonizacia, romlebic evrokavSiris 

funqcionirebis Sesaxeb xelSekrulebis 83-e muxlis pirveli punqtis 

me-2 qvepunqtebSi ar aris dasaxelebuli, Tu isini 83-e muxlis me-2 
punqtidan gamomdinare, harmonizacias ar eqvemdebarebian, SesaZle-

belia evrokavSiris funqcionirebis xelSekrulebis 83-e muxlis 1-li 

punqtis me-3 qvepunqtis mixedviT, sabWos mxolod erTxmad miRebuli 

gadawyvetilebis safuZvelze. es cxadad Cans rasizmisa da qsenofobiis 

winaaRmdeg sisxlissamarTlebrivi brZolis Sesaxeb 2008/913/JI CarCo-
gadawyvetilebis sisxlis samarTlis normebze dakvirvebiT; evrokav-

Siris Sesaxeb xelSekrulebis Zveli redaqciis 31-e muxlis 1-li pun-

qtis `e~ qvepunqtiT viwrod formulirebuli, magram Zalian farTod 

gagebuli normis moqmedebis SemTxvevaSi ar arsebobda eWvi am samarT-

lebrivi instrumentis miRebis winaaRmdeg. aqtualuri samarTlebrivi 

situaciis kritikuli xedva ki gvaCvenebs, rom rasizmisa da qsenofo-

biis winaaRmdeg brZola aRar aris sakmarisi safuZveli im direqti-

vis misaRebad, romelic gamomdinareobs evrokavSiris funqcionirebis 

377 ix. dRemde arsebul kompetenciaTa definiciasTan dakavSirebiT: Albrecht/Braum, 
KritV 2001, 312 (347); Vormbaum, Schutz der Rechtsgüter von EU-Staaten durch das deutsche 
Strafrecht, 2005, S. 71 f.; Schünemann, GA 2004, 193 (195).
378 zogadad harmonizaciis, rogorc sisxlis samarTlis evropeizaciis saSualebis 

Sesaxeb: Weyembergh, L´harmonisation des législations, 2004, da in: MJ 12 (2005), 149.
379 am sakiTxTan dakavSirebiT detalurad ix. Heger (Fn. 8), S. 140 ff.
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Sesaxeb xelSekrulebis 83-e muxlis pirveli punqtidan. 
germanuli gagebiT, evrokavSiris funqcionirebis Sesaxeb xelSek-

rulebis 83-e muxlis pirvel da me-2 punqtebSi _ rogorc adre aseve 

sakonstitucio xelSekrulebaSi _ gamoyenebuli formulireba `dana-

Saulebi~ termin `qmedebis Semadgenlobis niSnebze~ ufro farTod JR-

ers. evrokavSiris Sesaxeb xelSekrulebis Zveli redaqciis 31-e muxlis 

1-li punqtis `e~ qvepunqti, romelic miuTiTebda qmedebis Semadgen-

lobis niSnebze („sasjelebis~ saxelwodebis Seucvlevad gamoyenebiT), 
Semoifargleboda minimaluri harmonizaciiT. pirvelma terminma, `da-

naSaulebi~ SesaZloa, moicvas zogadi wesebic, maSin, rodesac meore 

termini mxolod danaSaulebrivi qmedebis Semadgenlobis calkeuli 

winapirobebiT Semoifargleba sisxlis samarTlis kerZo nawiliT. Ta-

vis mxriv, evrokavSiris saqmianobis Sesaxeb xelSekrulebis 83-e mux-

lis pirveli da me-2 punqtebSi miTiTebuli `danaSaulebi~, exeba, da-

naSaulebis katalogebs (terorizmi, adamianebiT vaWroba da a.S.). ase 
rom, masze dafuZnebiT danaSaulis moZRvrebis zogadi wesebis harmoni-

zacia arsebiTad ikrZaleba. aRniSnuli gamomdinareobs, aseve sisxlis-

samarTlebrivad specifikuri frTxilad mopyrobis principidanac.380
meore mxriv, aRiarebul iqna, rom evrokavSiris xelSekrulebis 

31-e muxlis pirveli punqtis `e~ qvepunqtSi mocemuli qmedebebisaTvis 

SesaZloa, gaTvaliswinebul iqnas381 specifikuri qmedebis Semadgenlo-

basTan kavSirSi myofi zogadi wesebi, rogoricaa qmedebis subieqturi 

niSnebi _ ganzraxva da agreTve (sul mcire uxeSi) gaufrTxilebloba, 
aseve qmedebis Semadgenlobis dawyebis wina stadia _ mcdeloba da dam-

naSaveTa wris gafarToeba _ wamqezeblobisa da damxmaris instituti, 
romelTa gansazRvra germanuli sisxlis samarTlis zogad nawilSi 

germaneli kanonmdeblis gadasawyvetia da romlebic calkeul SemTx-

vevebSi sxvagvaradac aris mowesrigebuli.382 ase rom dRes, ukve germani-

is dRevandeli sisxlis samarTlis kodeqsis me-15 paragrafis safuZ-

velze, gaufrTxileblobiT Cadenili danaSaulebi asaxulia calkeul 

sisxlissamarTlebriv normebSi da mcdelobis dasjadobis dasabuTeba 

SesaZlebelia germaniis sisxlis samarTlis kodeqsis ara mxolod 23-e 

380 Hecker, Iurratio 2009, 81 (85).
381 Hecker, Iurratio 2009, 81 (84).
382 amas adasturebs aseve germaniis samarTlis istoriis gadaxedvac, ramdenadac 

germaniis imperiis sisxlis samarTlis kodeqsSi ar arsebobda dRevandel sisxlis 

samarTlis kodeqsis me-15 paragrafis analogiuri zogadi regulireba, ase rom, 

germaniis imperiis sisxlis samarTlis kodeqsis 223-e paragrafSi Semadgenlobis 

ganxorcielebisaTvis ganzraxi dazianebis arsebobis aucileblobaze iyo miTiTe-

buli. 
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paragrafis pirveli punqtis, aramed aseve sisxlis samarTlis kerZo 

nawilSi Sekvecili Semadgenlobebis Seqmnis safuZvelze (Sead. ger-

maniis sisxlis samarTlis kodeqsis me-11 paragrafis 1-li punqtis me-6 
qvepunqti). aseve, SesaZlebelia isic, rom wamqezeblobisa da damxmaris 

qmedebebi aisaxos kerZo nawilis SemadgenlobebSi. amis erT-erTi maga-

liTia evrokavSiris CarCo-gadawyvetileba adamianiT vaWrobis winaaR-

mdeg brZolis Sesaxeb,383 romlis safuZvelzec Seqmnilia germaniis 

sisxlis samarTlis kodeqsis 233-e paragrafi. yvelafris miuxedavad, 
es orive cneba `danaSaulebi~ da `qmedebis Semadgenlobis niSnebi~ ar-

sebiTad Tavsebadia, minimum imdenad, rom maTi urTierTSecvla ev-

rokavSiris kompetenciaTa gafarToebas sisxlis samarTlis zogadi 

nawilis totaluri harmonizaciis mimarTulebiT ar ganapirobebs. 
germanuli perspeqtividan gamomdinare, es ufro metad unda moqmedeb-

des, radganac sabWoSi germanul warmomadgenlobas evrokavSiris fun-

qcionirebis Sesaxeb xelSekrulebis 83-e muxlis 1-li punqtidan gamom-

dinare harmonizaciis RonisZiebebis Sesaxeb gadawyvetilebis miRebisas 

ar SeuZliaT gascdnen mas, federalurma sakonstitucio sasamarTlom 

lisabonis ganaCeniT am uflebamosilebis aRmWurveli normis viwro 

ganmarteba moiTxova (punqti 363).
aqamde arsebul samarTlebriv mdgomareobasTan SedarebiT, evro-

kavSiris funqcionirebis Sesaxeb xelSekrulebis 83-e muxlis pirvel 

punqtSi ufro zustad aris gansazRvruli minimaluri harmonizaciis 

farglebis SezRudvis sakiTxi. is moicavs iseT danaSaulebs, romle-

bic scdebian erTi qveynis farglebs. es sakiTxi aqamde ar iyo norma-

tiul doneze mowesrigebuli.384 evrokavSiris funqcionirebis Sesaxeb 

xelSekrulebis 83-e muxlis 1-li punqtis pirveli qvepunqtis sityva-

sityviTi mniSvnelobidan gamomdinare, SesaZlebelia, es saerTaSoriso 

komponentebi, erTi mxriv danaSaulis saxeobidan an Sedegidan gamomdi-

nareobdes, xolo, meore mxriv, ki, danaSaulis winaaRmdeg erToblivi 

brZolis saWiroebidan. Tumca, germaniis sakonstitucio sasamarTlos 

mosazrebiT (abz. 359) danaSaulis saxisa da mis winaaRmdeg erToblivad 

brZolis aucileblobis komponentebis erTmaneTisgan gamoyofa 

SeuZlebelia,385 Sesabamisad, SiSveli politikuri nebis gacxadeba da-

naSaulis winaaRmdeg erToblivi brZolis Sesaxeb, sxva saerTaSoriso 

momentebiT dasabuTebis gareSe, evrokavSiris funqcionirebis Sesaxeb 

xelSekrulebis 83-e muxlis pirveli punqtiT gaTvaliswinebuli har-

383 ABl. EG 2002, Nr. L 203, S. 1; dazu Hecker (Fn. 9), §11 Rn. 24 ff.
384 Sead. Heger (Fn. 8), S. 53 ff.
385 ix. transnacionaluri danaSaulebis garemoebebis Sesaxeb: Hecker, JA 2002, 723; 
Heger, ZIS 2007, 547 (549 f.).
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monizaciis dasabuTebisaTvis sakmarisi ar iqneba. 
„sasjelTa~ minimaluri harmonizacia Semoifargleba sasjelis min-

imaluri zeda zRvaris dadgeniT.

(22) damatebiTi (aneqs) kompetencia (evrokavSiris funqcionirebis 

Sesaxeb xelSekrulebis 83-e muxlis meore punqti)

2008 wlis 19 noembris garemos dacviTi sisxlis samarTlis Sesaxeb 

direqtivaSi gaTvaliswinebuli damatebiT (aneqs) kompetencia evrokav-

Siris funqcionirebis Sesaxeb xelSekrulebis 83-e muxlis me-2 punqtSi 

primeruli samarTlis doneze pirvelad iqna dafiqsirebuli: `Tuki 

aRmoCndeba, rom wevri saxelmwifoebis sisxlissamarTlebrivi debule-

bebis harmonizacia aucilebelia evrokavSiris politikis efeqturad 

gasatareblad im sferoSi, romelSic harmonizaciis RonisZiebebi ukve 

gatarebulia, maSin, direqtivebis meSveobiT SesaZlebelia dadgenil iq-

nas minimaluri wesebi, romlebic gansazRvravs danaSaulebsa da sasje-

lebs am Sesabamis sferoSi. es direqtivebi, 76-e muxlis daurRvevlad, 
imave Cveulebrivi an gansakuTrebuli sakanonmdeblo procedurebis 

dacviT gamoicema, rogorc Sesabamisi harmonizaciis RonisZiebebi~.

2007 wlis zafxulSi, sareformo xelSekrulebis warmoSobis dros, 
pirvel rigSi, es norma Canda mxolod rogorc evrokavSiris mar-

Tlmsajulebis mier dadgenili evropuli samarTlis gamoZaxili, mas 
Semdeg, rac man garemos dacvis saqmeze miRebul gadawyvetilebaSi, 
pirveli svetis farglebSi, evrogaerTianebis direqtivebis meSveobiT 

aseTi damatebiTi, aneqs kompetenciis dasaSveboba daadgina386 da evro-

kavSiris komisiam amis Semdeg Camoayaliba `SeTanxmebulobis principi~, 

romliTac pirvel svetSi regulirebis armqone sakiTxze sisxlissamar-

Tlebrivi harmonizacia, evrokavSiris xelSekrulebis Zveli redaqciis 

31-e muxlis pirveli punqtis `e~ qvepunqtis safuZvelze warmoebul 

harmonizaciasTan kavSirSi unda ganxorcielebuliyo evrokavSiris 

CarCo-gadawyvetilebebis gamocemis meSveobiT. mas Semdeg, rac evro-

kavSiris marTlmsajulebis sasamarTlom 2007 wlis 23 oqtombris387 

zRvis dabinZurebis Sesaxeb gadawyvetilebaSi daadgina, rom pirveli 

svetis SigniT daSvebuladaa miCneuli mxolod qmedebis Semadgenlo-

bis niSnebis harmonizacia da ara sasjelebis, evrokavSiris funqcioni-

rebis Sesaxeb xelSekrulebis 83-e muxlis me-2 punqti teqstobrivad 

ufro Sors wavida, vidre manamde moqmedi (dauwereli) evropis samar-

Tali.388 miuxedavad imisa, rom evrokavSiris funqcionirebis Sesaxeb 

386 EuGH, Slg. 2005, I-7879.
387 EuGH, JZ 2008, 248 m. Anm. Eisele, JZ 2008, 251; Fromm, ZIS 2008, 168.
388 Hecker, Iurratio 2009, 81 (84).
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xelSekrulebis 83-e muxlis me-2 punqtis mixedviT sasjelebisTvis 

mini maluri standartebi pirdapir aris SesaZlebeli, es sasjelis mini-

maluri zeda zRvris Sesaxeb daTqmebs _ ise, rogorc es manamde CarCo-
gadawyvetilebiT xdeboda _ ar gulisxmobs; gamoricxuli ar iqneboda 

aseve daTqmebi sasjelis minimaluri qveda zRvris Sesaxeb, Tumca amis 

gamoyenebas evrokavSirma aqamde Tavi aarida, radganac wevri saxelmwi-

foebis sisxlis samarTali am mxriv Zalian gansxvavdeba erTmaneTisgan. 

(33) `saavario muxruWi~ (evrokavSiris funqcionirebis Sesaxeb 

xelSekrulebis 83-e muxlis me-3 punqti)

maSin, rodesac evropis konventis mier SemuSavebuli evropuli 

konstituciis proeqti sisxlissamarTlebrivi direqtivebis micemis 

sakiTxTan dakavSirebiT ar iTvaliswinebda wevri qveynebis mxridan na-

cionaluri vetos gamoyenebis uflebas da evropuli konstituciis 

Sesaxeb xelSekrulebis III-271 muxlis me-3 punqtma389 ki, mxolod ga-

dadebis vetos ufleba gaiTvaliswina, dRes ukve evrokavSiris fun-

qcionirebis Sesaxeb xelSekrulebis 83-e muxlis me-3 punqti Seicavs 

`Zlieri~ suspenziuri vetos uflebas.390 aseTi vetoTi _ im SemTxvevaSi, 
rodesac vetos gamomyenebel qveyanas ver gadaafiqrebines misi gamo-

yeneba _ evrokavSiris yvela wevr saxelmwifos SeuZlia dablokos 

sisxlissamarTlebriv kanonmdeblobasTan dakavSirebiT savaldebulo 

389 ix. evropis konstituciis xelSekrulebis proeqtis III-271-e muxli:

(3) im SemTxvevaSi, Tu evrokavSiris sabWos wevri miiCnevs, rom evropuli CarCo-

kanonis proeqti, 1-li an me-2 punqtis mixedviT, SesaZloa, Seexos Tavisi sisxlis-

samarTlebrivi weswyobilebis ZiriTad aspeqtebs, maSin wevrs SeuZlia Seitanos 

ganacxadi, rom es sakiTxi ganixilos evropulma sabWom. aseT SemTxvevaSi, proce-

dura SeCerdeba III-396-e muxliT gaTvaliswinebuli wesiT, ramdenadac is gamoye-

nebadia. warmoebis SeCerebidan oTxi Tvis ganmavlobaSi, evrokavSiris sabWo msje-

lobis Sedegad iRebs erT-erT Semdeg gadawyvetilebas:

a) ukan abrunebs sabWos proeqts, riTac III-396-e muxliT gaTvaliswinebuli warmoe-

bis SeCereba, ramdenadac is gamoyenebadia, damTavrdeba, an

b) is mimarTavs TxovniT evrokomisias, Sesabamisad, im wevr saxelmwifoTa jgufs, 

romlebmac warmoadgines proeqti, axali proeqtis warmodgenis Sesaxeb; am SemTx-

vevaSi, Tavdapirvelad warmodgenili samarTlebrivi aqti iTvleba rogorc araga-

mocemuli.

(4) im SemTxvevaSi, Tu evropulma sabWom me-3 punqtSi aRniSnul vadaSi ar imoqmeda 

an Tu evropuli CarCo-kanoni axali proeqtis wardgenidan 12 Tvis ganmavlobaSi 

me-3 punqtis `b~ qvepunqtis safuZvelze ar gamoica da wevr saxelmwifoTa minimum 

erT mesameds surs, rom Sesabamisi CarCo-kanonis safuZvelze dafuZndes gaZliere-

buli TanamSromloba, aseT SemTxvevaSi amis Sesaxeb atyobinebs evropul parla-

ments, sabWosa da komisias. aseT SemTxvevaSi, gaZlierebuli TanamSromlobisaTvis 

uflebamosileba gansazRvrulia I-44-e muxlis me-2 da III-419-e muxlis pirveli pun-

qtebiT da gamoiyeneba gaZlierebuli TanamSromlobis Sesaxeb dadgenilebebi. 

390 Satzger (Fn. 10), §8 Rn. 45.
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miTiTebebis micema _ tradiciulad rom vTqvaT _ rogorc pirveli, 
aseve mesame svetis sferoebSi; sisxlissamarTlebriv miTiTebebze 

vetos uflebis gamoyeneba _ evrokavSiris funqcionirebis Sesaxeb 

xelSekrulebis 83-e muxlis pirveli punqtis safuZvelze _ araviTar 

siaxles ar warmoadgens; aseTi vetos uflebis gareSec evrokavSiris 

sabWoSi sisxlis samarTlis harmonizaciisaTvis gamocemuli CarCo-
gadawyvetilebebis miRebis dros moqmedebda sakiTxis erTxmad miRebis 

principi, romlis meSveobiTac, nebismier wevr saxelmwifos ubralo 

uariT SeeZlo daebrkolebina evrokavSiris masStabiT aseTi miTiTebis 

gacema. yovelive amis sapirispirod, evrokavSiris funqcionirebis 

Sesa xeb xelSekrulebis 83-e muxlis me-2 punqtidan gamomdminare har-

monizaciisas, aseTi vetos uflebis gamoyeneba iwvevs proceduruli 

wesebis Secvlas, ramdenadac evropuli gaerTianebis politikis pirve-

li svetis sferoSi sisxlissamarTlebrivi direqtivis gacemasTan da-

kavSirebiT adre ar iyo gansazRvruli arc gadawyvetilebis erTxmad 

miRebis principi da arc vetos ufleba. 
evrokavSiris funqcionirebis Sesaxeb xelSekrulebis 83-e muxlis 

me-3 punqtSi mocemulia: `(3) Tu sabWos erT-erT wevrs miaCnia, rom 

pirveli an meore punqtidan gamomdinare direqtivis proeqti SeiZleba 

misi sisxlissamarTlebrivi sistemis ZiriTad aspeqtebs Seexos, maSin 
mas SeuZlia ganacxadi gaakeTos, rom amiT evropuli sabWo dakavdes. am 
SemTxvevaSi sakanonmdeblo procedura Cerdeba. ganxilvis dasrulebis 

Semdeg evropuli sabWo Tanxmobis SemTxvevaSi, proeqts proceduris 

SeCerebidan oTxi Tvis ganmavlobaSi ubrunebs sabWos, riTac dadge-

nili sakanonmdeblo proceduris SeCereba dasruldeba.
Tu es Tanxmoba ver miiRweva, magram Tu sul mcire evrokavSiris 

cxra wevr saxelmwifos, arsebuli direqtivis proeqtis safuZvelze, 
gaZlierebuli TanamSromlobis dafuZneba surs, maSin isini amis Sesa-
xeb imave vadaSi acnobeben evropul parlaments, sabWosa da komisias. 
am SemTxvevaSi, evrokavSiris xelSekrulebis me-20 muxlis me-2 punqtisa 

da am xelSekrulebis 329-e muxlis pirveli punqtis Sesabamisad, ga-
Zlierebuli TanamSrolobis uflebamosileba iTvleba miniWebulad da 

gamoiyeneba debulebebi gaZlierebuli TanamSrolobis Sesaxeb.~
evrokavSiris nebismieri wevri saxelmwifos mier materialuri da 

procesualuri sisxlis samarTlis sferoSi arsebuli samarTlebri-

vi aqtis mimarT aseT vetos uflebas, literaturaSi umetes SemTx-

vevebSi, `saavario muxruWs~ („emergency brake~) uwodeben391 da misi aRq-

mac ase xdeba. Tumca, wevri saxelmwifos mier ubralod mxolod nebis 

ararsebobis gamo, Tanxmobis armicemiT, nebismieri evropuli sisxlis-

391 Sead. mxolod Sieber, ZStW 121 (2009), 1 (56).
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samarTlebrivi aqti ar unda Cavardes. amaze metyvelebs, erTi mxriv, 
gadawyvetilebis erTxmad miRebis principis (mesame svetSi) struqtu-

rulad Secvla dRes moqmedebi umravlesobis principiT; aqedan gamom-

dinare, vetos ufleba struqturulad gamonaklisi ufroa da wevri 

saxelmwifos mier mxolod Tanxmobaze ubralod uaris gacxadeba (ukve) 
aRar aris sakmarisi. man es aqtiurad unda daasabuTos. amas xazs usvams 

isic, rom evrokavSiris funqcionirebis Sesaxeb xelSekrulebis 82-e 
muxlis me-3 da 83-e muxlis me-3 punqtebis Tanaxmad, am instrumentis 

gamoyeneba damokidebulia im winapirobaze, romlis mixedviTac vetos 

gamomyenebel wevr qveyanas unda miaCndes, rom sisxlissamarTlebrivi 

direqtivis sakamaTo proeqti, misi mosazrebiT, SesaZloa `sakuTari 

sisxlissamarTlebrivi wesrigis ZiriTad principebs Seexos.~ am pozi-

ciis sxva wevri qveynebis an evrokavSiris organoebis mier gaziareba 

aucilebeli ar aris; wevr saxelmwifos gaaCnia prerogativa da igi 

gadamowmebas ar eqvemdebareba. miuxedavad amisa, vetos uflebis sru-

liad usafuZvlod gamoyeneba mainc ar SeiZleba. sakiTxi imis Sesaxeb, 
unda iyos Tu ara vetos uflebis gamoyeneba evropuli samarTliT 

dasabuTebuli, kiTxvis niSnis qveS dgas, ramdenadac vetos uflebis 

gamomyeneblma qveyanam mxolod unda miiCnios, rom SesaZlebelia, aqti 

Seexos misi sisxlissamarTlebrivi wesrigis ZiriTad aspeqtebs. aseve, 
dasabuTebis gareSe gamoyenebul vetos uflebasac SeuZlia evrokav-

Siris sabWoSi sisxlis samarTlis sferoSi samarTlebrivi aqtis warm-

dgeni umravlesobis proeqti Caagdos; sakiTxi SesaZloa sxvagvarad 

gadawyvetiliyo, Tu Sesabamisi saxelmwifo am gziT gamoxatavda pozi-

cias, rom igi vetos iyenebs mxolod sxva safuZvlebiT, evrokavSiris 

funqcionirebis Sesaxeb xelSekrulebis 82-e muxlis me-3 da 83-e mux-

lis me-3 punqtebSi dasaxelebul safuZvlebs miRma _ Tundac briusel-

Si muSaobis procesis blokirebisaTvis an amis meSveobiT politikuri 

vaWrobisTvis. lisabonis xelSekrulebis ZalaSi Sesvlis dros Zalau-

flebisTvis aseTi orTabrZola da provokaciac ki, naklebad savarau-

dod iqna miCneuli. aris Tu ara dRes igive situacia, calkeuli wevri 

saxelmwifoebis mTavrobebis nacionalur-populisturi da nawilobriv 

Ria antievropuli politikis gamo, saeWvod mimaCnia.
gansxvaveba samarTlebrivi aqtis miRebaze uaris Tqmasa da garkveu-

li winapirobebis dacviT vetos dadebas Soris, rodesac orive SemTx-

vevaSi wevr saxelmwifos am aqtis dablokva SeuZlia, upirveles yov-

lisa, atarebs, ara samarTlebriv, aramed politikur xasiaTs. vetos 

dadeba briuselis diplomatiur wreSi da aseve evropuli sazoga-

doebriobis winaSe ufro met yuradRebas gamoiwvevda, vidre ubralo 

(droebiTmi) samarTlebrivi aqtis aqtiurad miRebis Sesaxeb nebis ar-
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qona. marTalia, konventis proeqtis Semdgom ganviTarebuli vetos 

gamoyenebis ufleba naTelyofs, rom wevr qveynebs bolos da bolos 

surT, rom aucileblobis SemTxvevaSi, sakuTari qveynis sisxlissamar-

Tlebrivi normebi briuselis Carevisgan daicvan, magram, amasTanave, ar 

surT, rom momavalSi am sakiTxis gadawyveta mudmivad sabWoSi Sekre-

buli yvela wevri qveynebis mTavrobebis warmomadgenlebis Tanxmobaze 

iyos damokidebuli (es midgoma Tu kvlav moqmedebs, Zalze saeWvoa).392
im SemTxvevaSic ki, rodesac vetos gamomyenebeli wevri qveynis 

pozicia ar aris gadamowmebadi, unda iqnas mofiqrebuli _ gansa-

kuTrebiT germanuli TvalTaxedviT _ Tu ra unda CaiTvalos dasacavi 

`sisxlissamarTlebrivi wesrigis fundamentur aspeqtebad~. `funda-

mentur aspeqtebSi~ ar igulisxmeba mxolod nacionaluri samarTlis 

konstituciuri rangis mqone principebi. aqedan gamomdinare, ger-

manuli gadmosaxedidan, yuradReba SesaZlebelia gamaxvildes Semdeg 

aspeqtebze: 

samarTlebrivi sikeTis principi, romelsac germaniis federaciul-

ma sakonstitucio sasamarTlom Tavisi gadawyvetilebiT incestis 

Sesaxeb393 sakonstitucio rangi ar mianiWa; 
bralis principi,394 romelic germaniis federaciuli sakonstitu-

cio sasamarTlos lisabonis ganaCenis mixedviT ganmartebisa da 

TviT sisxlissamarTlebrivi uflebamosilebiT aRWurvis safuZve-

li unda iyos (punqti 364); 
kanonis ukuZalis akrZalva; 
kanonis gansazRvrulobis principi, 
sityva-sityviTi ganmartebis sazRvrebi;
proporciulobis principi; 
iuridiuli pirebis dasjadobis ararseboba (Tumca, bolo wlebSi 

iuridiuli piris sisxlissamarTlebrivi pasuxismgeblobis SesaZle-

blobebis Sesaxeb gaaqtiurebuli diskusia aCvenebs, rom adre mosa-

lodnel veto _ Tu am mxriv evrokavSiris mxridan survili iarse-

bebda _ dRes araviTar SemTxvevaSi aRar iqneboda garantirebuli).
evrokavSiris sxva wevr saxelmwifoebSi diskusias iwvevs Semdegi 

sakiTxebi:
minimaluri sasjelebi;
uvadod Tavisuflebis aRkveTa; 

392 Sieber, ZStW 121 (2009), 1 (57), romelic saubrobs ̀ harmonizebuli evropuli sisxlis 

samarTlis upirvelesad, aseve fsiqologiurad mniSvnelovan […] legitimaciaze~.

393 BVerfGE 120, 224.
394 ix. principze `nulla pone sine culpa~ BVerfGE 20, 323.
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azris gamoxatvis deliqtebisa da qsenofobiasTan dakavSirebuli 

sisxlissamarTlebrivi normebis mimarTeba azrisa da religiis Ta-

visuflebasTan;
administraciuli samarTaldarRvevebisa da sisxlis samarTlis 

urTierTmimarTeba; 
erTiani amsruleblis principis arsi.

„sisxlis samarTlis wesrigis fundamenturi aspeqtebis~ far-

To cnebis gamo maTSi nacionaluri kriminal-politikuri ZiriTadi 

gadawyvetilebebic SeiZleba iqnas gaTvaliswinebuli. maT SeiZleba 

miekuTvnos:
sakuTrebisa da qonebriv danaSaulebi dakavSirebiT gaufrTxile-

blobis sisxlissamarTlebrivi normebis (farTod) uaryofa; 
ganzraxvasa da gaufrTxileblobas Soris ganmasxvavebeli Seracx-

vis subieqturi kriteriumebis arsebiTi uaryofa, rogoricaa, mag-
aliTad, Segnebuloba („recklessness~) inglisur samarTalSi;395 

mTlianobaSi, sisxlissamarTlebriv sanqciaTa Sesabamisoba;
sasjelis Sefardebis gansazRvruli koncefciebi; 
sisxlis samarTlis zogadi nawilis gamijvna kerZo nawilisagan, ro-

melic garemos dacvisa da ekonomikur sisxlis samarTlis sfero-

ebSi, sisxlis samarTlis zogadi nawilis sakiTxebSi dargobriv-
specifikuri Taviseburebebis gamo SesaZloa sakamaTo gaxdes;

administraciuli samarTlis aqcesorulobasTan dakavSirebuli 

gadawyvetilebebi garemos dacvis sisxlis samarTalSi da a.S.; 
danaSaulebebisa da administraciuli samarTaldarRvevebis 

urTierT gamijvna; 
„gaufrTxileblobiTi Tanamonawileobisa~ da gaufrTxileblobiT 

danaSaulebSi TanamonawilebisaTvis dasjadobis ararseboba;
narkotikebis, TviTmkvlelobaSi daxmarebisa da abortis gakeTebis 

sakiTxebisadmi sisxlissamarTlebriv midgomasTan dakavSirebuli 

politikuri gadawyvetilebebi;
evrokavSiris samarTliT gaTvaliswinebuli mcdelobis dasjado-

bisgan nebayoflobiTi xelis aRebis SemTxvevaSi sasjelisgan gan-

Tavisuflebis SesaZlebloba, iseve, rogorc evrokavSiris sisxlis-

samarTlebrivi normebis darRvevis Semdeg, maTi qmediTi monaniebis 

SemTxvevaSi, sasjelisgan gaTavisufleba; 
evrokavSiris farglebSi moqmedi danaSaulis Semadgenlobis niS-

nebis Sesrulebis miuxedavad, procesis Sewyvetis SesaZleblobis 

395 ix. am sakiTxTan dakavSirebiT: Weigend, ZStW 93 (1981), 657.
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arseboba, magaliTad, germaniis sisxlis samarTlis saproceso we-

sebis 153-e da momdevno paragrafebis Sesabamisad. 

im SemTxvevaSic ki, roca evrokavSiris funqcionirebis Sesaxeb 

xelSekrulebis 83-e muxlSi ar aris gaTvaliswinebuli samomavlod 

evropis masStabiT danaSaulTa dekriminalizaciis uflebamosileba396 

(aramed, upiratesad mxolod danaSaulTa da sasjelTa gaTvaliswinebis 

uflebamosileba, ra Tqma unda, amasTan, erTad, garkveul qmedebaTa 

kriminalizaciisa da penalizaciis kompentencia)397, aseT SemTxvevaSi, 
calkeuli qveynebis sakuTari nacionaluri dekriminalizaciis konce-

fciebi SesaZlebelia, briuselis mxridan dawesebuli kriminalizaciis 

valdebulebebisgan dacul iqnas.
maSinac ki, rodesac vetos dadebis uflebis SesaZlo nacionalu-

ri safuZvlebis es katalogi, erTi SexedviT, SesaZloa arc ise sru-

lyofili Cans, mainc kidev erTxel xazgasmiT aRsaniSnavia: vetos 

dadebis uflebis es ̀ axali~ wesi moazrebulia da, Sesabamisad, Camoyali-

bebulia, rogorc `saavario muxruWi~, romelic evrokavSiris sabWoSi 

umravlesobis mier mxardaWerili gadawyvetilebebis miRebis sawinaaR-

mdegod borotad ar unda iqnas gamoyenebuli, rogorc generaluri 

dablokvis instrumenti. germaniis federaciuli konstituciuri sa-

samarTlos lisabonis ganaCenidan gamomdinare, es `saavario muxruWi~ 

pirvel rigSi, emsaxureba germaniis parlamentisa da germaniis fed-

eraluri sabWos Sidasaxelmwifoebrivi Tanamonawileobis uflebebis 

garantirebas. 

III. sisxlis samarTlis qmnis kompetencia?

maSin, rodesac gabatonebuli mosazrebiT aqamde moqmedi evropu-

li primeruli samarTlidan ar gamomdinareobda `sisxlis samarTlis 

qmnis~ kompetencia, kerZod, namdvili evropuli sisxlissamarTlebrivi 

qmedebis Semadgenlobebis Seqmnis398 TvalsazrisiT, es viTareba Sesa-

Zloa Seicvalos lisabonis xelSekrulebiT, miuxedavad imisa, rom 

lisabonis xelSekrulebis Sedegad Seqmnili ori samarTlebrivi aqti-

396 Teoriulad am sakiTxTan dakavSirebiT ix. Vogel, GA 2003, 314 (316). _ mas emxro-

bian Braum, Europäische Strafgesetzlichkeit, 2003, S. 1, da Albrecht, ZRP 2004, 1 (3).
397 Sead. mxolod Heger (Fn. 8), S. 73.
398 am sakiTxTan dakavSirebiT zogadad ix. Klip, ZStW 117 (2005), 889 (900 ff.); Perron, 
ZStW 112 (2000), 202 (210); Schwarzburg/Hamdorf, NStZ 2002, 617 (623).
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dan arc erTSi ar aris naTlad gaTvaliswinebuli399 miTiTeba am kom-

petenciaze. yovel SemTxvevaSi valterma, evrokavSiris sakonstitu-

cio xelSekrulebis III-267 muxlis me-2 punqtidan da III-415 muxlidan 

gamomdinare, daadgina uSualod moqmedi evropuli sisxlissamarT-

lebrivi kanonebis gamocemis kompetencia.400 mas Semdeg, rac sakonsti-

tucio xelSekrulebis proeqtis am orive muxlma evrokavSiris funq-

cionirebis Sesaxeb xelSekrulebaSi, 79-e muxlis me-2 punqtisa da 325-e 
muxlis saxiT, garkveuli enobrivi cvlilebebiT asaxva hpova, erTi 

SexedviT, saqme ise Cans, rom evrokavSirs, evrokavSiris funqcioni-

rebis Sesaxeb xelSekrulebis 288-e muxlis me-3 punqtiT gaTvaliswineb-

uli regulaciis formiT, SeuZlia, momavalSi gamosces evrokavSiris 

masStabiT moqmedi sisxlissamarTlebrivi normebi, romlebic Seexeba 

adamianiT vaWrobis winaaRmdeg, aseve evrokavSiris interesebis sa-

zianod Cadenili TaRliTobis winaaRmdeg brZolas; amas,  emateba isic, 
rom ukve gasuli saukunis 90-iani wlebis dasasrulidan muSavdeba `ev-

rokavSiris finansu ri interesebis damcavi sisxlissamarTlebrivi we-

sebi _ Corpus Juris~.401
aseTi saxis aqtis miRebiT, evrokavSirisaTvis naTlad miniWebuli 

sisxlissamarTlebrivi normebis Seqmnis kompetencia, ra Tqma unda, up-

roblemod ar gadawydeba, ramdenadac minimum harmonizaciis procesSi 

wevri saxelmwifoebis sisxlissamarTlebrivi normenis Seqmnis monopo-

liaSi `araoficialurad~ ukve aseTi saxis intensiuri Careva saeWvod 

unda iqnas miCneuli. amas emateba isic, rom arsebobda SesaZleblo-

ba, wevri saxelmwifoebis sasargeblod evrokavSiris funqcionirebis 

Sesaxeb xelSekrulebis 82-e da 83-e muxlebSi gaTvaliswinebuli `saa-

vario muxruWis~ uflebis gamoyenebisaTvis gaTvaliswinebuli ZiriTa-

di uflebamosilebebis garda, am muxlebis farglebs gareT arsebuli 

uflebamosilebani `damuxruWebas~ ar daqvemdebarebodnen. is, rom ev-

rokavSiris funqcionirebis Sesaxeb xelSekrulebis 82-e muxlis 1-li 

punqtiT gaTvaliswinebuli sisxlis samarTlis saqmeebze ormxrivi 

aRiarebisaTvis ar arsebobs mxolod erTi saxelmwifos mier ̀ damuxru-

Webis~ meqanizmi, gamomdinareobs evrokavSiris funqcionirebis Sesaxeb 

399 Zöller, ZIS 2009, 340 (343 f.), romelic uaryofs lisabonis xelSekrulebidan gamom-

dinare evrokavSiris sisxlissamarTlebriv kompetencias.
400 Walter, ZStW 117 (2005), 912.
401 Sead. mxolod Delmas-Marty (Hrsg.), Corpus Juris der strafrechtlichen Regelungen zum 

Schutz der fi nanziellen Interessen der Europäischen Union, 1998. amis Sesaxeb Huber (Hrsg.), 
Das Corpus Juris als Grundlage eines Europäischen Strafrechts, 2000. _ evrokavSiris sa-

zianod Cadenil TaRliTobasTan sabrZolvelad erTiani evropuli sisxlissamar-

Tlebrivi sivrcis aucileblobis Sesaxeb ix. Valls Prieto, El fraude de subvenciones de 
la Unión Europea, 2005.
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xelSekrulebis 82-e muxlis me-3 punqtis redaqciidan da es yovelTvis 

imiT sabuTdeba, rom sisxlis samarTlis saqmeebze ormxrivi aRiare-

ba, minimaluri harmonizaciisgan gansxvavebiT, warmoadgens naklebad 

mZime Carevas nacionaluri saxelmwifoebis suverenitetSi sisxlis 

samarTlis kuTxiT. amis sapirispirod, evrokavSiris masStabiT uSua-

lod moqmedi sisxlis samarTlis Seqmna, ubralo sisxlissamarTlebri-

vi miTiTebis micemasTan SedarebiT, iqneboda uxeSi Careva qveynis su-

verenitetSi, ris gamoc aq `saavario muxruWze~ uaris Tqma sruliad 

gaugebari iqneboda. 

1. adamianebiT vaWrobis winaaRmdeg brZola

adamianebiT vaWrobis winaaRmdeg brZolis sferoSi sisxlissamar-

Tlebrivi normebis qmnis kompetenciis Tema gansakuTrebiT gasarkve-

via, ramdenadac aq _ evrokavSiris interesebis sazianod mimarTuli 

TaRliTobis winaaRmdeg brZolisagan gansxvavebiT _ saqme ar exeba 

uSualod evrokavSiris samarTlebriv sikeTes. TviT evrokavSiris 

funqcionirebis Sesaxeb xelSekruleba ar iZleva adamianebiT vaWro-

bis sferoSi sisxlissamarTlebrivi normebis Seqmnis kompetencias, 
miuxedavad imisa, rom amave xelSekrulebis 79-e muxlis me-2 punqtSi es 

TiTqosda ase ikiTxeba. yuradReba unda gamaxvildes imaze, rom evro-

kavSiris funqcionirebis Sesaxeb xelSekrulebis 83-e muxlis pirveli 

punqti adamianiT vaWrobas naTlad asaxelebs im sferod, romelSic 

dasaSvebia minimaluri harmonizacia; aRniSnuli punqti, evrokavSiris 

konkretuli sisxlissamarTlebrivi kompetenciis kuTxiT, evrokav-

Siris funqcionirebis Sesaxeb xelSekrulebis 79-e muxlis me-2 punqtis 

sapirispirod, namdvilad aris specialuri norma, ase rom, am sferoze 

arsebiTad SesaZlebelia mxolod sisxlissamarTlebrivi miTiTebebis 

kompetenciis ganxorcieleba.
amsterdamis xelSekrulebis moqmedebis dros nacionaluri sisxlis-

samarTlebrivi normebis minimaluri harmonizacia adamianebiT vaWro-

bis winaaRmdeg brZolis sferoSi 2002 wels CarCo-gadawyvetilebis 

sagani iyo, mogvianebiT ki evrokavSirma lisabonis xelSekrulebis mo-

qmedebiT, igi 2011 wels evrokavSiris funqcionirebis Sesaxeb xelSek-

rulebis 83-e muxlis safuZvelze, direqtiviT Caanacvla. es qmedeba 

aCvenebs, rom Tavad evrokavSirs ar surs funqcionirebis Sesaxeb 

xelSekrulebis 79-e muxlidan sisxlis samarTlis qmnis uSualo kompe-

tencia ganaviTaros, aramed amisTvis 83-e muxls miiCnevs Sesabamisad. 
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2. evrokavSiris finansuri interesebis dacva

evrokavSiris finansuri interesebis dacvis sferoSi sisxlis-

samarTlebrivi normebis Seqmnis kompetencia ar Cans problematu-

rad, minimum im SemTxvevaSi, Tu evrokavSiris funqcionirebis Sesaxeb 

xelSekrulebis 86-e muxlis Sesabamisad, savaraudod, evropuli proku-

ratura Seiqmneba,402 rac dReisTvis, evrokavSiris sabWoSi am organos 

SeqmnisTvis erTsulovnebis saWiroebidan gamomdinare (evrokavSiris 

funqcionirebis Sesaxeb xelSekrulebis 86-e muxlis pirveli punqti), 
saeWvoa. evropuli prokuratura, yvela SemTxvevaSi, iqneboda ufle-

bamosili, evrokavSiris finansuri interesebis winaaRmdeg mimarTul 

danaSaulebze devnis ganxorcielebaze (evrokavSiris funqcionirebis 

Sesaxeb xelSekrulebis 86-e muxlis me-4 punqti); magram, maSin, rodesac 

daculi samarTlebrivi sikeTe, erTi mxriv, ekuTvnis mxolod evroka-

vSirs da, meore mxriv, am sikeTis winaaRmdeg mimarTul danaSaulebze 

devnis kompetencia aqvs briuselis erTian organos _ evropul proku-

raturas, aseT SemTxvevaSi ufro azriani iqneboda, Tu am organos 

eqneboda SesaZlebloba, Tavisi saqmianobis gansaxorcieleblad gamo-

eyenebina qmedebis Semadgenlobis erTiani safuZvlebi da ar hqonoda 

nacionaluri qveynebis gansxvavebuli kanonebis gaTvaliswinebis val-

debuleba. 
lisabonis xelSekrulebamde moqmed evropul samarTalSi evropuli 

gaerTianebis xelSekrulebis 280-e muxlis me-4 punqtis me-2 winadadeba 

blokavda evropuli gaerTianebis finansuri interesebis dacvisaTvis 

yovelgvari sisxlissamarTlebrivi normis Seqmnisa da sisxlissamar-

Tlebrivi miTiTebis micemis SesaZleblobas.403 rogorc Cans, es pozi-

cia gaiziara, aseve evropulma sasamarTlom garemos dacvis sisxlis 

samarTlis Sesaxeb gadawyvetilebiT.404 es damblokavi norma lisabo-

nis xelSekrulebam ar gaiTvaliswina; is, evrokavSiris funqcionirebis 

Sesa xeb xelSekrulebis 325-e muxlSi iseTive minimaluri saxiTaa war-

modgenili, rogorc sakonstitucio xelSekrulebis proeqtSi. yove-

live amis safuZvelze, evrokavSiris funqcionirebis Sesaxeb xelSek-

rulebis 325-e muxlis sityvasityviTi ganmartebidan gamomdinare, ra 

Tqma unda, evropis prokuraturis Seqmnis gareSec, SesaZlebeli unda 

402 am sakiTxTan dakavSirebiT ZiriTadad ix. Grünbuch zum strafrechtlichen Schutz der 
fi nanziellen Interessen der EG und zur Schaffung einer Europäischen Staatsanwaltschaft (KOM 

[2001] 715 endg.); Sead. Hecker (Fn. 8), §14 Rn. 37 ff.; Ambos (Fn. 15), §13 Rn. 23 ff.; Brüner/
Spitzer, NStZ 2002, 393 da 2003, 113; Radtke, GA 2004, 1.
403 Sead. am sakiTxTan dakavSirebiT mxolod Fromm, Der strafrechtliche Schutz der Finan-
zinteressen der EG, 2004, da ZIS 2007, 26; Rosenau, ZIS 2008, 9.
404 EuGH, Slg. 2005, I-7879.



193

iyos evrokavSiris mier sisxlissamarTlebrivi normebis Seqmna (da ara 

mxolod sisxlis samarTlis harmonizacia), ramdenadac aseTi normebis 

Seqmna evrokavSiris funqcionirebis Sesaxeb xelSekrulebis 325-e mux-

lis me-4 punqtTan kavSirSi, ganxiluli iqneboda, rogorc evrokav-

Siris finansuri interesebis efeqturad dacvis uzrunvelyofisaTvis 

aucilebeli RonisZieba.405 Tumca, es saeWvoa, gansakuTrebiT manam, sa-
nam aseTi evropuli (da ara ubralod evropizebuli) qmedebis Semad-

genlobebis mimarT devnis uflebamosileba wevri saxelmwifoebis or-

ganoebs, kerZod, ki, nacionalur prokuraturebs eqnebaT. swored amis 

gamoa, rom evrokavSiris funqcionirebis Sesaxeb xelSekrulebis 325-e 
muxlis me-4 punqtis mizani, ganxorcieldes evrokavSiris masStabiT 

misi interesebis sawinaaRmdegod mimarTuli TaRliTobebis winaaRm-

deg erTiani sisxlissamarTlebrivi devna, amiT ver iqneba miRweuli. 
marTalia, lisabonis xelSekrulebiT ar aris gamoricxuli evroka-

vSiris finansuri interesebis dacvisaTvis sisxlissamarTlebrivi 

normebis Seqmnis kompetencia, magram es sakiTxi winapirobad princi-

pulad gulisxmobs evropuli prokuraturis Seqmnas. ramdenadac misi 

Seqmna SesaZlebelia wevri saxelmwifoebis mier mxolod erTxmad miRe-

buli gadawyvetilebiT, amdenad, evrokavSiris funqcionirebis Sesaxeb 

xelSekrulebis 325-e muxlSi `saavario muxruWis~ ararsebobas ara 

aqvs ukve didi mniSvneloba, miuxedavad imisa, rom SeiZleba arsebob-

des kargi dasabuTeba imisa, rom evrokavSiris funqcionirebis Sesaxeb 

xelSekrulebis 82-e muxlis me-3 punqtsa da 83-e muxlis me-3 punqtSi 

sisxlissamarTlebrivi harmonizaciisTvis evrokavSiris wevri saxelmwi-

foebisaTvis Seqmnili ̀ saavario muxruWi~, wevr saxelmwifoTa suveren-

itetSi gaZlierebuli zemoqmedebis gamo, supranacionaluri sisxlis-

samarTlebrivi normebis Seqmnis drosac yofiliyo gamoyenebuli. 
faqtobribad, evropuli prokuraturis proeqtma yvela wevri 

saxel mwifos Tanxmoba ver moipova, Tumca, Sedegad evrokavSiris fun-

qcionirebis Sesaxeb xelSekrulebis 86-e muxlis me-4 punqtis sanacv-

lod gaTvaliswinebulma SesaZleblobam didi umravlesoba moipova 

aseTi organos Seqmnis Sesaxeb gaZlierebuli TanamSromlobis for-

matiT. ase rom, savaraudod, 2020 wels aseTi institucia Seiqmneba. 
Tu sisxlis samarTlis devnis evrokavSiris doneze aseTi nawilobrivi 

gaerTianebiT, aseve, dadgenilebis saSualebiT, masze dafuZnebuli ma-

terialuri samarTlis gaerTianebac moxdeba, jer kidev gareT darCe-

nili, calkeuli wevri saxelmwifoebis gamo ar var darwmunebuli. 

405 Sead. Hecker, Iurratio 2009, 81 (85). _ Satzger (Fn. 10), §8 Rn. 64 aseve KritV 2008, 25 
miiCnevs sisxlis samarTlis harmonizacias mxolod direqtivis meSveobiT nebadar-

Tulad.
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IV. reformatoruli moZraoba

evropuli sisxlis samarTlis ganviTarebis aSkara tendenciaze me-

tyvelebs, erTi mxriv, droSi ganviTarebuli xelSekrulebebi, rogori-

caa, maastrixtis, Semdgom amsterdamis, dabolos, nicis xelSekruleba, 
meore mxriv ki, 2003 wlis gazafxulze, nicis xelSekrulebis ZalaSi 

Sesvlis Semdeg, warmoqmnili sareformo winadadebebi _ 2003 wlis 

ivliss evrokavSiris konventis mier miRebuli proeqti evropis kon-

stituciis Sesaxeb, 2004 wlis oqtombris bolos xelmowerili konsti-

tuciis proeqti, dabolos, 2009 wlis dekembris TveSi amoqmedebuli 

lisabonis xelSekruleba. maSin, rodesac maastrixtis xelSekrulebiT 

samTavroboTaSorisi TanamSromlobis ori svetis SeqmniT _ erTobli-

vi sagareo da usafrTxoebis politikisa da Sinagan saqmeTa da ius-

ticiur sferoebSi urTierTTanamSromlobis sferoebSi _ jer kidev 

frTxili nabijebiT daiwyo sisxlis samarTlis evropeizaciis ganxor-

cieleba, amsterdamis xelSekrulebis mier ganxorcielda me-3 svetSi 

evrokavSiris masStabiT policiuri da iusticiuri TanamSromlobis 

koncentracia, rac wina planze iqna wamoweuli. es ukanaskneli ki ukve 

dakavSirebuli iyo evrokavSiris xelSekrulebis 42-e muxlis formu-

lirebasTan (e.w. ̀ Passarelle-Klausel~), romelic lisabonis xelSekrulebis 

gareSec iZleoda sisxlis samarTlis gamartivebuli evropeizaciis 

SesaZleblobas.406 am sakiTxTan dakavSirebiT nicis xelSekrulebas, 
mesame svetis farglebSi sisxlis samarTlis sferoSi kompetenciaTa 

umniSvnelod gafarToebis garda, araviTari cvlileba ar gamouwvevia. 
amsterdamis xelSekrulebis ZalaSi Sesvlis Semdeg, erTi mxriv, miRe-

bul iqna mravali aqti policiur da iusticiur sferoSi TanamSrom-

lobis Sesaxeb da, meore mxriv, Seiqmna mniSvnelovani sagamoZiebo da 

sakoordinacio organoebi: evropoli (Europol)407, olafi (TaRliTobis 

winaaRmdeg brZolis evropuli samsaxuri _ OLAF)408, evropuli ius-

ticiuri qseli (EJN)409, evroiusti (Eurojust)410. evrokavSiris xelSek-

rulebis 35-e muxlis meSveobiT, mesame svetSi evrokavSiris marTlm-

sajulebis sasamarTlom moipova, da, amiT, aseve sisxlis samarTalTan 

406 Sead. am sakiTxTan dakavSirebiT mxolod: Jour-Schröder/Konow, EuZW 2006, 550.
407 amasTan dakavSirebiT Hecker (Fn. 9), §5 Rn. 61 ff.; Ambos (Fn. 15), §13 Rn. 5 ff.; Milke, 
Europol und Eurojust, 2003, S. 45 ff.; Günther, Europol, 2006.
408 amasTan dakavSirebiT ix. Hecker (Fn. 9), §4 Rn. 28 ff.; Ambos (Fn. 15), §13 Rn. 1 ff.; 
Weitendorf, Die interne Betrugsbekämpfung in den Europäischen Gemeinschaften durch das Eu-
ropäische Amt für Betrugsbekämpfung (OLAF), 2007.
409 amasTan dakavSirebiT ix. Hecker (Fn. 9), §5 Rn. 68; Ambos (Fn. 15), §13 Rn. 23.
410 amasTan dakavSirebiT ix. Hecker (Fn. 9), §5 Rn. 73 ff.; Ambos (Fn. 15), §13 Rn. 19 ff.; 
Milke (Fn. 62), S. 275 ff., Kahlke, Eurojust, 2004.
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dakavSirebiT gadawyvetilebebis miRebis kompetencia; amas igi Sengenis 
SeTanxmebis ganxorcielebis SeTanxmebis 54-e muxlTan411 dakavSirebiT 

2003 wlis TebervalSi Gözütok-is gadawyvetilebis miRebis Semdeg mudam 

akeTebda. 
aseve aRniSnuli axali sareformo xelSekrulebebi am mxriv 

arafers cvlian sisxlis samarTalTan dakavSirebiT. yvela cdilobda 

samarTlis am sferos gadatanas evropuli gaerTianebis xelSekrule-

baSi, Sesabamisad, mis memkvidre _ evrokavSiris funqcionirebis Sesa-

xeb xelSekrulebaSi _ da amiT _ rogorc tradiciulad iTqmis _ am 

masalis evropeizacias, evropuli gaerTianebis samarTlad gadaqcevas. 
Sedegad, evropis samarTlis mixedviT, ekonomikuri politika da sisx-

lis samarTali dadgnen Tanabar doneze, rac adasturebs _ rogorc es 

pirdapir aris aRniSnuli lisabonis xelSekrulebaSi _ Sida bazrisa 

da Sida samarTlebrivi sivrcis xazgasmulad paralelur muSaobas. 
amsterdamis xelSekrulebidan moyolebuli, lisabonis xelSekrule-

bamde moqmedi xelSekrulebis 29-e muxlSi gaTvaliswinebuli mizani, 
rom mesame svetisaTvis ZiriTad mizans Tavisuflebis, usafrTxoebis 

da marTlmsajulebis sivrcis Seqmna warmoadgens, iqca evrokavSiris 

politikis fundamentur postulatad. 
maSin, rodesac Sida bazris koncefciis ganxorcielebisaTvis gasu-

li saukunis 80-iani wlebidan ormxrivi aRiarebis principi da, amiT aseve 

`warmoSobis qveynis principi~ ufro adre warmoSobili harmonizaciis 

politikis gverdiT amoqmedda, tampereSi evropuli sabWos Sekrebis 

Semdeg, 1999 wlis oqtombridan, evrokavSiris farglebSi ormxrivi aRi-

areba moqmedebs aseve evrokavSiris farglebSi sisxlissamarTlebrivi 

gadawyvetilebebis mimarT, rogorc am SidasamarTlebrivi sivrcis 

ganxorcielebis `qvakuTxedi~. amasTan, erTad, sisxlis samarTlis har-

monizaciis farglebic ufro naTlad ganisazRvra. miuxedavad imisa, rom 

germaniis federaciuli sakonstitucio sasamarTlo amas SecdomiT, ro-

gorc sisxlissamarTlebrivi kompetenciis gafarToebad miiCnevs da amis 

gamo evrokavSiris funqcionirebis Sesaxeb xelSekrulebis 82-e da 83-e 
muxlebis mxolod viwro ganmartebas aRiqvams konstituciasTan Sesabami-

sad, lisabonis xelSekrulebaSi mocemulia, rom evrokavSiris mier am 

kompetenciis ganxorcieleba da amiT evropuli sisxlis samarTlis kidev 

ufro ganviTareba germanul sakonstitucio samarTals ar ewinaaRmdegeba. 
dabolos, aRsaniSnavia, rom _ rac aq Semdgom dawvrilebiT 

ar iqneba ganxiluli _ evrokavSiris sabWosa da evroparlamentSi 

gadawyvetilebis umravlesobis principiT miReba, romelic ukavSir-

411 EuGH, Slg. 2003, I-1345; dazu Radtke/Busch, NStZ 2003, 281; Vogel/Norouzi, JuS 2003, 1059; 
Thym, NStZ 2003, 334.
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deba nacionaluri parlamentebis evrokavSiris doneze sakanonmdeblo 

procesTan mWidro urTierTobas, aseve, rogorc evrokavSiris funq-

cionirebis Sesaxeb xelSekrulebis 82-e muxlis me-3 da 83-e muxlis me-3 
punqtebSi Cadebuli `saavario muxruWis~ gamoyenebis SesaZlebloba, 
erTobliobaSi warmoadgens evropuli sisxlis samarTlis kanonmde-

blobis demokratiuli elementis gaZlierebas,412 aseve uzrunvelyofs 

evrokavSiris wevri saxelmwifoebis kulturuli identurobis dacvas. 
swored amis gamoc warmoadgens lisabonis xelSekruleba, adrindel 

samarTlebriv mdgomareobasTan SedarebiT, mniSvnelovan winsvlas. 
karlsrues413 nawilobriv mkacri kritika sakonstitucio sasamarT-

los mosamarTleebis mxridan evrokavSiris doneze mzardi integra-

ciis mimarT mxolod zogadi ukmayofilebiT aixsneba, naklebad Tavad 

xelSekrulebis naklovanebebis gamo. 

V. breqsiti da kanonis uzenaesobis procesi, rogorc am 

epoqis (winaswari) dasasruli?

rogorc cnobilia, gaerTianebuli samefo evrokavSiridan gasv-

lisken miiswrafvis da es, ra Tqma unda, sisxlis samarTlisa da sisxlis-

samarTlebrivi devnis sferoSi TanamSromlobasac kiTxvis niSnis qveS 

ayenebs. Sedegad, 2018 wlis dasasrulisTvis sisxlis samarTlis mzard 

evropeizaciasTan mimarTebiT situacia negatiurad unda Sefasdes, vi-
dre lisabonis xelSekrulebamde, vinaidan dRemde Zlierdeboda evro-

peizaciis procesi.
Tumca, evrokavSirSi darCenili saxelmwifoebis umravlesobis reaq-

cia aCvenebs, rom maT sul mcire didi umravlesobiT ufro mWidrod 

surT TanamSromloba. qveynebis ricxvi, romlebsac surT evropuli 

prokuraturis daarsebaSi miiRon monawileoba, bolo dros ufro 

gaizarda. aseve SesaZlebelia, samarTlebrivi daxmarebis calkeuli in-

strumentebi Tavdapirvelad, vinaidan masve didi interesi gaaCnia, rom 

gansakuTrebiT terorizmis winaaRmdeg brZolaSi da aseve, zogadad, 

organizebuli da transnacionaluri danaSaulebis sferoSi evrokav-

Siris partnior qveynebTan TanamSrobloba myisierad da alternativis 

gareSe ar damTavrdes.
sruliad sxva gamowvevas warmoadgens sasamarTlo Tavisuflebis 

sferoSi poloneTisa da ungreTis mier ganxorcielebuli Carevebi. 

412 Sieber, ZStW 121 (2009), 1 (62 f.) _ amis Taobaze dawvrilebiT Meyer, Demokratieprinzip 
und Europäisches Strafrecht, 2009.
413 karlsrueSi mdebareobs germaniis federaluri sakonstitucio sasamarTlo.
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evrokavSiris marTlmsajulebas sasamarTlom 2018 wlis zafxulSi _ 

generaluri advokatebis mier warmodgenili daskvnis mniSvnelovani 

gadaWarbebiT _ gadawyvita, rom evropuli komisiis mier poloneTis 

winaaRmdeg kanonis uzenaesobis procesi gamoiyenos poloneTis mTav-

robis mier nacionaluri iusticiis TavisuflebaSi Carevis gamo da po-

loneTis mier gacemuli evropuli dapatimrebis brZanebis dros aRmas-

rulebeli wevri saxelmwifo _ irlandia _ uflebamosilia gadaamowos, 
Tu ramdenad aris gamarTlebuli, poloneTis iusticiuri organoebis 

mier kanonis uzenaesobis mimarT ndoba. 
dabolos, evrokavSiris sxvadasxva regionSi arsebul gansxvavebul 

ekonomikur da socialur urTierTobebs mivyavarT imisken, rom situa-

cia am qveynebSi arsebul sapatimro dawesebulebebSi sruliad gansxva-

vebulia. es, ra Tqma unda, samarTlebrivi urTierTdaxmarebis dros 

ufro mdidari wevri saxelmwifoebis winaSe _ rogoricaa germania _ 

aCens problemas, rom samxreT-aRmosavleT evropaSi eqstradicia nawi-

lobriv ufro cudi sapatimro pirobebis gaTvaliswinebiT, germanuli 

xedvidan gamomdinare, adamianis Rirsebis Semlaxvel sapatimro piro-

bebSi, sakuTari sakonstitucio garantiebis gamo _ rogoricaa ger-

maniis konstituciis pirveli muxli _ dauSvebelia. miuxedavad imisa, 
evrokavSirs ar SeuZlia moaxdinos zewola, problematuri sapatimro 

dawesebulebebi patimarTa ganTavsebisTvis aRar iqnas gamoyenebuli, 
vinaidan amiT evrokavSiris zogierT wevr saxelmwifoSi faqtobrivad 

sapatimro sasjelebi aRar aRsruldeba. es Sesabamis qveynebSi nacio-

nalur sisxlis samarTals ara marto araferTan miiyvanda, aramed 

imasac gamoiwvevda, rom evropeizebuli danaSaulebis Semadgenlo-

bebis Sedegad evropis masStabiT Sidasaxelmwifoebrivi sisxlissa-

marTlebrivi devna, damnaSaveTa mimarT Tavisuflebis aRkveTis saxiT 

sasjelebis gamoyenebis SesaZleblobis CaTvliT _ ise, rogorc es Car-

Co-gadawyvetilebebsa da direqtivebSi penalizaciiT aris moTxovni-

li _ evropuli samarTlis gamo _ dasavleT evropis mxedvelobaSi 

miRebiT _ adamianis Rirsebis Semlaxveli, patara da gadavsebuli sa-

patimroebis gamo SeuZlebeli iqneboda. es aCvenebs, rom germanuli 

sakonstitucio sasamarTlos mier moTxovnili evrokavSiris wevri 

samxreT-aRmosavleT evropis calkeuli qveynis mier Sedgenili evro-

puli dapatimrebis brZanebis aRsrulebis uaryofa germanuli Tval-

Taxedvidan gamarTlebulia, Tumca misi gadatana mTlian evropul Si-

dasamarTlebriv sivrceze ar SeiZleba. 



198

b. evrokavSiris mier sisxlis saproceso samarTlis 

evropeizaciis miznebi
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I. sisxlis samarTlis procesis evrokavSiris masStabiT 

harmonizacia rogorc TviTmizani?

evropeizacia (minimaluri) harmonizaciisa da evrokavSiris wevri 

saxelmwifoebis sisxlis saproceso samarTlis farTo harmonizaciis 

gagebiT, evropuli samarTlis perspeqtividan gamomdinare, ar aris 

TviTmizani, radgan evrokavSiris samarTalSi arsad iyo da ar aris 

mocemuli norma, romlis mixedviTac evropuli integraciis procesSi 

sabolood mxolod erTnairi sisxlis samarTlis saproceso regula-

ciebi unda arsebobdes. aseTi totaluri harmonizacia mxolod eko-

nomikuri samarTlis calkeul sferoSi arsebobs, roca direqtivis 

normis rogorc zeda, aseve qveda zRvris gadacdoma gamoricxulia, 

ise, rom evrokavSiris wevrma saxelmwifoebma Sesabamisi direqtivis 

normebi, moqmedebis Tavisuflebisa da evrokavSirSi arsebuli in-

strumentebiT Sevsebis SesaZleblobis gareSe, sakuTar nacionalur 

samarTalwesrigSi ubralod unda `gadaTargmnon~. sisxlis saproceso 



200

samarTlis kuTxiT, am TvalsazrisiT samarTals aranairi samarTlebri-

vi safuZveli ar gaaCnia. amave dros, es alogikuric iqneboda, vinaidan 

nacionaluri sisxlis saproceso samarTali xSirad swored istori-

ulad da kulturulad aris ganpirobebuli; aq _ ufro metad, vidre 

es materialur sisxlis samarTalSia _ vlindeba calkeuli sisxlis-

samarTlebrivi iusticiuri sistemebis Taviseburebani. evrokavSiris 

funqcionirebis Sesaxeb xelSekrulebis 67-e muxli aseve ganmartavs, 

rom sisxlis samarTalSi calkeuli wevri saxelmwifoebis tradiciebs 

gansakuTrebuli yuradReba unda mieqces. 

 amave dros, evrokavSiris yvela wevr saxelmwifoSi nacionaluri 

saproceso normebis srul harmonizacias azri ar aqvs, rac iqidan 

gamomdinareobs, rom miuxedavad wevri saxelmwifoebis sisxlis samarT-

lis normebis erToblivi RonisZiebebis, CarCo-gadawyvetilebebisa da 

direqtivebis saSualebiT punqtobrivad momxdari harmonizaciisa, na-

cionaluri sisxlis samarTlis didi nawili jer kidev mxolod na-

cionalurad aris determinebuli ise, rom evropul normebs maTze 

araviTari gavlena ar gaaCniaT. magaliTad, yvela wevr saxelmwifoSi 

arsebobs sicocxlis mospobasTan dakavSirebuli deliqtebi, Tumca ar 

arsebobs evrokavSiris dadgenilebebi am sferoSi (yvela wevr saxelm-

wifoSi arsebuli am qmedebis Semadgenlobis normebis gamo, sisxlis 

samarTlis am sferos evrokavSiris masStabiT harmonizacia ukve aRar 

iqneboda aucilebeli da amiT, evropul-samarTlebrivad dauSvebelic 

ki). radganac nacionaluri sisxlis saproceso samarTali mxolod Se-

sabamisi nacionaluri materialuri sisxlis samarTlis ganxorciele-

bas da saxelmwifos sisxlissamarTlebriv monopolias emsaxureba, ev-

rokavSiris TvalTaxedvidan gamomdinare, ar SeiZleba ufro kavSiris 

sekundaruli samarTlis mizani yvela wevr saxelmwifoSi sisxlis sap-

roceso samarTlis sayovelTao harmonizacia iyos. 

II. evropuli samarTlis upiratesoba wevri saxelmwifoebis 

sisxlis saproceso samarTlis mimarT

1. evrokavSiris funqcionirebis Sesaxeb xelSekrulebiT  

ganmtkicebuli ZiriTadi Tavisuflebebi

evropuli primeruli da sekundaruli samarTlis upiratesoba, 

evrokavSiris wevri saxelmwifoebis sisxlis saproceso samarTalzec 

vrcel deba.414 igi, pirvel rigSi, moiazrebs evrokavSiris funqcioni-

414 evropuli samarTlis nacionalur sisxlis saproceso samarTalTan urTierT-
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rebis Sesaxeb xelSekrulebiT gaTvaliswinebul ZiriTad Tavisufle-

bebs; Tu nacionaluri gamoyenebiTi sisxlis samarTlis normebi, miuxe-

davad maTi germaniis sisxlis samarTlis kodeqsis me-3 da Semdgom 

paragrafebSi da saerTaSoriso sisxlis samarTlis kodeqsis pirvel 

paragrafSi mdebareobisa, ara marto materialuri sisxlis samarTlis 

nawilad CaiTvleba, aramed, germanuli sisxlis samarTlis gamoyene-

ba procesualur-samarTlebrivi TvalsazrisiT procesis winapiro-

bad miiCneva,415 hekeris mier Seqmnili e.w. `abortis turizmis~ kazusi 

cxadyofs, rom evrokavSiris funqcionirebis Sesaxeb xelSekrulebis 

49-e muxliT garantirebulma samuSao adgilis arCevis Tavisuflebam 

(mag., germaneli eqimi, romelic niderlandebSi cxovrobs da iq aborts 

Caatarebs, rac iqauri kanonmdeblobiT ar isjeba) germanuli sisxlis 

samarTlis kodeqsis me-5 paragrafis me-9 nomris gamoyenebis SezRudva 

SeiZleba gamoiwvios.416

2. diskriminaciis akrZalva evrokavSiris funqcionirebis Sesaxeb 

xelSekrulebis me-18 muxlidan gamomdinare

primerul samarTlSi evrokavSiris funqcionirebis Sesaxeb xelSek-

rulebis me-18 muxlSi gaTvaliswinebuli diskriminaciis dauSvebloba 

gansakuTrebul rols TamaSobs.417 evrokavSiris marTlmsajulebas sa-

samarTlom saqmeSi ̀ Bickel da Franz~418 italiuri norma evropuli samarT-

lis sawinaaRmdego diskriminaciad miiCnia, romlis mixedviTac sisxlis 

samarTlis procesSi italiis qalaq bolcanoSi iqaur germanuleno-

van mosaxleobas sasamarTlo procesis germanulad Catarebis ufleba 

gaaCnda, Tumca, igive SesaZlebloba ar iyo dasaSvebi germaniisa da 

avstriis moqalaqeebisTvis, romlebic bolcanos sasamarTlos mimar-

Tavdnen.419

diskriminaciis akrZalvas mniSvneloba aseve SesaZlebelia samar-

Tlebrivi urTierTdaxmarebis samarTalSi gaaCndes. ase magaliTad, 

germania (da ara marto germania) evropuli dapatimrebis brZanebis 

aRsrulebis sakiTxis diferencirebas axdens germaniis moqalaqesa da 

qveynis SigniT mcxovrebi ucxoelis statusis mixedviT; maSin, roca 

mimarTebis Sesaxeb, ZiriTadad Jokisch, 2000, 104 ff. 
415 BGHSt 34, 1, 3 f; LK-Werle/Jeßberger, Vor §3 Rn. 10.
416 Hecker, §9 Rn. 36 ff. agreTve Ambos, §3 Rn. 59; Dannecker, ZStW 117 (2005), 697, 716.
417 am sakiTxTan dakavSirebiT, detalurad Jokisch, 2000, 143 f.
418 EuGH v. 24.11.1998, EuZW 1999, 82, C-274/96.
419 Hecker, §9 Rn. 14.
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sisxlis samarTlis saqmeebze samarTlebrivi urTierTdaxmarebis Sesa-

xeb kanonis me-80 paragrafi germaniis moqalaqeTa gadacemis dasaSve-

bobis winapirobad danaSaulis ucxoeTTan mniSvnelovan bmas da sxva 

kriteriumebs adgens, germaniaSi mcxovrebi ucxoelis SemTxvevaSi 

igi mxolod diskreciulad gasaTvaliswinebeli kriteriumia (sis-

xlis samarTlis saqmeebze samarTlebrivi urTierTdaxmarebis Sesa-

xeb kanonis 83-e b paragrafis me-2 a punqti). amis Sedegad, germaniis 

moqalaqis SemTxvevaSi sazRvargareT Cadenil danaSaulTan qmedebis 

mniSvnelovani bmis gareSe evropuli dapatimrebis brZaneba ar unda 

aRsruldes, maSin, roca ucxoelis mimarT brZanebis SemTxvevaSi, misi 

aRsruleba gadawyvetilebis mimRebi organos diskreciul ufle-

bamosilebas eqvemdebareba.420 aq saqme namdvilad gvaqvs qveynis SigniT 

mcxovreb germaniis moqalaqesa da sxva ucxoelebs Soris araTanas-

wor mopyrobasTan, romelic miuxedavad imisa, rom germaniis konsti-

tuciis me-16 muxlidan gamomdinare konstituciur-samarTlebrivad 

gamarTlebulia, aseve evrokavSiris funqcionirebis Sesaxeb xelSek-

rulebis me-18 muxlis gaTvaliswinebiTac unda iyos gamarTlebuli.421 

miuxedavad imisa, rom germaniis moqalaqis eqstradiciaze savalde-

bulo uaris Tqma, ucxo saxelmwifos moqalaqis ubralo fakulta-

tiur eqstradiciaze uaris TqmasTan mimarTebiT, rogorc `pozitiur 

diskriminaciad~422 _ gansxvavebiT evropuli samarTlis mier dasaSvebad 

miCneuli qveynis SigniT mcxovreb pirTa diskriminaciisgan _ anu evro-

pul samarTalTan zogadad Seusabamo ucxoelTa diskriminaciad unda 

CaiTvalos, SesaZlebelia mainc visaubroT CarCo-gadawyvetilebiT 

evro pul samarTalSi dasaSvebad miCneuli da evrokavSiris masStabiT 

zogadad SeuzRudavi eqstradiciidan gamomdinare, agreTve `qveynis 

SigniT mcxovrebi piris pozitiur diskriminaciaze~.423 Tu resociali-

420 Heger, ZIS 2007, 221, 224.
421 am mxriv gansxvavebuli azri gaaCnia Lübbe-Wolff, BVerfGE 113, 273, 327, 329; aseve 
Wasmeier, ZEuS 2006, 23, 37.
422 Vogel, JZ 2005, 801, 805.
423 Heger, ZIS 2007, 221, 225. aseve EuGH v. 06.10.2009, Slg. 2009, I-9621, C-123/08 (Wolzen-
burg): `ormxrivi aRiarebis principi, romelsac evropuli dapatimrebis brZanebis 

Sesaxeb 2002/854 CarCo-gadawyvetilebis sistematika da wevr saxelmwifoTa Soris 

gadacemis procesi udevs safuZvlad, misi pirveli muxlis me-2 punqtis mixedviT 

niSnavs, rom wevri saxelmwifoebi, zogadad, valdebulni arian, evropuli dapatim-

rebis brZaneba aRasrulon. garda CarCo-gadawyvetilebis me-3 muxlSi mocemuli 

SemTxvevebisa, romlebSic aRsrulebaze uaris Tqma unda moxdes, wevr saxelmwifo-

ebs aseTi dapatimrebis brZanebis aRsrulebaze uaris Tqma CarCo-gadawyvetilebis 

mxolod me-4 muxlSi CamoTvlil SemTxvevebSi SeuZliaT. Sedegad, nacionaluri 

kanonmdebeli, romelic CarCo-gadawyvetilebis me-4 muxliT arsebul SesaZleb-

lobebs gamoiyenebs, da im SemTxvevebs SezRudavs, romelTa drosac aRmasrule-



203

zaciis kriteriums centraluri mniSvneloba mieniWeba, maSin dikrimi-

naciis akrZalvis principis daurRvevlad SesaZlebelia qveynis SigniT 

mcxovrebisa da ucxoelis gansxvavebuli mopyrobis gamarTleba,424 Tu 

am ukanasknelTan mimarTebiT diskreciuli gadawyvetilebis fargleb-

Si qveynis SigniT resocializaciis Sansebi iqneba gaTvaliswinebuli.425 

rogorc wesi, evrokavSiris marTlmsajulebis sasamarTlo resociali-

zaciis mizniT axdens argumentacias, anu, qveynis SigniT xangrZlivad 

da socialurad da ojaxurad integrirebuli ucxoelis mimarT evro-

puli dapatimrebis brZanebis safuZvelze eqstradicia, amis samarT-

lebrivi SesaZleblobis arsebobis miuxedavad, rogorc wesi, ar xor-

cieldeba.

3. ZiriTad uflebaTa qartiis konvenciuri garantiebi

lisabonis xelSekrulebis miRebis Semdeg aseve mniSvnelovani gaxda 

ZiriTad uflebaTa qartia. misi ZiriTadi uflebebi ZiriTadad adamia-

nis uflebaTa evropuli konvenciis garantiebze ise aris orientire-

buli, rom misgan gamomdinare nacionaluri sisxlis saproceso samar-

Tlis mkafio sazRvrebi, samomavlod mis ZiriTad uflebaTa qartiaSi 

gameorebiT, rogorc evrokavSiris primeruli samarTali (evrokavSiris 

funqcionirebis Sesaxeb xelSekrulebis me-6 muxlis pirveli punqti), 

nacionalur samarTalTan mimarTebiT gamoyenebis upiratesobis Zalas 

iZenen.426 germanuli perspeqtividan, aman SeiZleba iqamde migviyvanos, 

beli saxelmwifos iusticiis organos Zebnili piris gadacemaze uaris Tqma SeuZ-

lia, mxolod am CarCo-gadawyvetilebiT Seqmnil Tavisuflebis, usafrTxoebis 

da samarTlis gadacemis sistemas gaaZlierebs. am farglebSi wevr saxelmwifoebs 

CarCo-gadawyvetilebis me-4 muxlis da gansakuTrebiT misi me-6 nomris saWiroebis 

SemTxvevaSi ganxorcielebisas, Sefasebis gansazRvruli Tavisufleba gaaCniaT.~
424 Böhm, NJW 2008, 3183, 3184.
425 BVerfGK, 16, 328 (Rn. 37). Sead. agreTve EuGH, 5.9.2012, C-42/11 (Lopes da Silva Jorge), 
Rn. 52: `romlis mixedviTac wevr saxelmwifos 2002/584 CarCo-gadawyvetilebis 

me-4 muxlis me-6 punqtis implementaciis farglebSi, im SemTxvevebis SezRudva 

SeuZlia, romlis drosac nacionaluri aRmasrulebeli iusticiis organo uars 

acxadebs, am normis gamoyenebiT sferos daqvemdebarebuli pirebis gadacemaze, 

riTac am CarCo-gadawyvetilebiT Seqmnili gadacemis sistema ormxrivi aRiarebis 

principis Sesabamisad gaZlierdeba (Urteil Wolzenburg, 58 und 59), Tumca mas ar SeuZ-

lia sxva wevri saxelmwifos moqalaqis, romelic Tavis teritoriaze imyofeba an 

iq cxovrobs, misi am wevri saxelmwifosTan kavSirebis gauTvaliswineblad gamoye-

nebis sferodan avtomaturi garicxva.~
426 ZiriTad uflebaTa qartiis rogorc evrokavSiris samarTlis nawilis upirate-

sobas mis sawinaaRmdego nacionalur samarTalTan mimarTebiT, xazs usvams gene-

raluri advokati Cruz Villalón Tavis daskvniT gancxadebebSi 12.06.2012 in der Rs. 
C-617/10 (Fransson), Rn. 112.
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rom adamianis uflebaTa evropuli konvenciis garantiebisa da nacio-

naluri sisxlis saproceso samarTlis normebis (germaniis sis xlis 

samarTlis saproceso kodeqsi (StPO), kanoni sasamarTlo sistemis 

Sesa xeb (GVG)) aqamde arsebuli Tanabari rangireba Seicvalos Ziri-

Tad uflebaTa qartiis 51-e muxlis 1-li punqtis pirvel winadadebaSi 

mocemuli wesis gaTvaliswinebiT wevr saxelmwifoebTan mimarTebiT 

da `evrokavSiris samarTlis ganxorcielebisas~427 nacionaluri (sapro-

ceso) samarTlis mimarT konvenciis standartebma zogadi gamoyenebis 

upiratesobas moipovos. Tu adamianis uflebaTa evropuli sasamarT-

los `Gäfgen~-is saqmidan gamomdinare, konvenciis me-3 muxli wamebis 

akrZalviT, mtkicebulebis gamoyenebis akrZalva `mowamluli xis nayo-

fis (Fruits of the poisonous tree)~ SemTxvevaSic dasturdeba428 da romelic 

germanuli samarTlis sisxlis samarTlis procesualuri normebis 

ganmartebisas (mag., germaniis sisxlis samarTlis saproceso kodeqsis 

136a-e paragrafi) gaTvaliswinebul unda iqnas, igi ZiriTad uflebaTa 

qartiis me-4 muxlis identuri garantiis Sedegad, kavSiris samarTlis 

gamoyenebis upiratesobis gamo, evropuli samarTlis ZaliT mtkice-

bulebis gamoyenebis akrZalvad SesaZlebelia ganmtkicdes. sekunda-

ruli samarTlis doneze evrokavSiris marTlmsajulebis sasamarTlom 

ukve gadawyvita, rom uSualod moqmedi direqtivis darRvevam SesaZle-

belia mtkicebulebaTa gamoyenebis akrZalva gamoiwvios.429

4. evrokavSiris sxva ZiriTadi uflebebi

evrokavSiris funqcionirebis Sesaxeb xelSekrulebaSi pirdapir 

garantirebuli ZiriTadi Tavisuflebebisgan gansxvavebiT, romle-

bic evrokavSiris moqalaqeebs evrokavSiris masStabiT Tavisuflad 

gadaadgilebas da amiT, gansakuTrebiT, wevri saxelmwifoebis mier 

am TavisuflebaSi Carevisgan dacvas axdenen, evrokavSiris ZiriTadi 

uflebebi kerZo pirebis Tavisuflebisa da Tanasworobis uflebebis 

evrokavSirisa da misi wevri saxelmwifoebis winaSe dacvas emsaxure-

bian (mag., kandidatis piradi sferosa da religiis dacva evrokavSiris 

427 amis paralelurad ZiriTad uflebaTa qartia evrokavSiris yvela dawesebule-

baze vrceldeba, farTo gagebiT (amis Sesaxeb Borowsky, in: J. Meyer, GRCh, Art. 51 Rn. 
18 ff), amis Sedegad evropuli prokuraturis (evrokavSiris funqcionirebis Sesaxeb 

xelSekrulebis 86-e muxli) Seqmnis Semdeg, igi nacionaluri sasamarTloebis wi-

naSe braldebis wardgenis dros _ da ara marto evrokavSiris samarTlis ganxor-

cielebisas _ ZiriTad uflebaTa qartiiT iqneboda SeboWili.

428 EGMR, NJW 2010, 3145.
429 EuGH v. 10.04.2003, Slg. 2003, I-3735, C-276/01 (am sakiTxze Esser, StV 2004, 221 ff); 
Hecker, §9 Rn. 14.
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administraciaSi).430 evrokavSiris es ZiriTadi uflebebi evrokavSiris 

Sesaxeb xelSekrulebasa da evrokavSiris funqcionirebis Sesaxeb 

xelSekrulebas (adre evropuli gaerTianebis Sesaxeb xelSekruleba) 

mxolod punqtobrivad exebian; isini ZiriTadad evrokavSiris marTl-

msajulebas sasamarTlos mier samarTalwarmoebis dros, rogorc 

sayo velTao samarTlebrivi principebi, evropuli gaerTianebis Sesaxeb 

xelSekrulebis yofili 220-e muxlidan gamomdinare (dRes igi farTod 

aris asaxuli evrokavSiris Sesaxeb xelSekrulebis me-19 muxlSi) gan-

viTarda. rogorc ki evrokavSiris aseTi ZiriTadi uflebis garantia 

nacionalur sisxlissamarTlebriv normasTan mova koliziaSi, vinaidan 

es ZiriTadi ufleba kavSiris samarTalia, is upiratesad gamoiyeneba 

da nacionaluri samarTliT akrZaluli qmedeba ver daisjeba.

III. nacionaluri sisxlis saproceso samarTlis 

interpretacia evropuli kavSiris samarTlis Sesabamisad

1. cneba

a) gaerTianebis samarTlis Sesabamisi interpretacia

mas Semdeg, rac evrokavSiris marTlmsajulebis sasamarTlos praq-

tikaSi ukve aTwleulebia, rac gansazRvruli winapirobebis arsebobis 

SemTxvevaSi, damkvidrebulia wevri saxelmwifoebis sasamarTloebis 

mier nacionaluri samarTlis direqtivis Sesabamisi interpretaciis431 

valdebuleba, evrokavSiris marTlmsajulebis sasamarTlom `Pupino~ 
saqmeze gadawyvetilebiT,432 es principi CarCo-gadawyvetilebazec ga-

daitana. Sesabamisad, dRes zogadad saubroben evropul an evropuli 

samarTlis Sesabamis interpretaciaze (drodadro SemoklebiT `kon-

formuli interpretacia~), rogorc sisxlis samarTlis evropeizaciis 

mniSvnelovan faqtorze.433

kavSiris samarTlis Sesabamis interpretaciad iwodeba saxelm-

wifo Zalis mqone yvela subieqtis valdebuleba, nacionaluri samar-

Tlis ganmarteba `kavSiris samarTlidan gamomdinare~ moaxdinos, anu 

430 am sakiTxTan dakavSirebiT, ix. zogadad. Ehlers, §§14-19.
431 am sakiTxis Sesaxeb, detalurad ix. Brechmann, 1994.
432 EuGH v. 16.06.2005 , Slg. 2005, I-5285 C-105/03., amis Taobaze ix. Hillgruber, JZ 2005, 
841 ff; Fletcher, E.L.Rev.Dec. (30) 2005, 862 ff; Herrmann, EuZW 2005, 436 ff; Streinz, JuS 

2005, 1023 ff; Fetzer, EuZW 2005, 550 f; Tinkl, StV 2006, 36 ff; v. Unger, NVwZ 2006, 46 ff; 
Gusy/Gärditz, GA 2006, 225 ff; Weißer, ZIS 2006, 562 ff.
433 Hecker, §10 Rn. 1.
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ramdenadac SesaZlebelia igi kavSiris samarTlis sityvasityviT da 

miznobriv ganmartebas moargos. direqtivis Sesabamisi interpretacia 

dRemde am institutis gamoyenebis umniSvnelovanesi SemTxvevaa, Tumca, 

zogadad, Sida samarTlis calkeuli normebis evropuli samarTlidan 

gamomdinare yvela savaldebulo interpretacias kavSiris samarTlis 

Sesabamisi ganmarteba ewodeba.434

b) gaerTianebis samarTlis loialuri interpretacia

gansxvavebiT wevri saxelmwifosa da misi organoebisaTvis saval-

debulo evrokavSiris samarTlis Sesabamisi interpretaciisa, kavSiris 

samarTalTan miaxloebuli interpretacia mxolod ganmartebis erT-

erTi meTodia klasikuri nacionaluri interpretaciis kriteriumeb-

Tan erTad (istoriuli, teleologiuri, sistemuri); igi ar afuZnebs 

evropuli samarTlis gamo savaldebulo interpretaciis damoukide-

bel princips, aramed qmnis ganmartebis mxolod damatebiT SesaZle-

bobas da misi moSvelieba SesaZlebelia sxva ganmartebis meTodebis 

gamoyenebisas urTierTsawinaaRmdego Sedegebis miRebis dros.435 Sesa-

bamisad, evrokavSiris samarTlisadmi loialur ganmartebas ar gaaC-

nia upiratesoba nacionaluri samarTlis interpretaciis meTodebTan 

mimarTebiT. igi, rogorc wesi, nacionaluri samarTlis ganmartebis 

sxva wesebTan Tanabari rangis mqoned ganixileba, Tu mas nacionaluri 

samarTliT savaldebulo, magaliTad, konstituciuri interpretacia 

ar ewinaaRmdegeba. evrokavSiris samarTlebrivi aqtis implementaciis 

vadis gasvliT SesaZlebelia nacionaluri sasamarTloebisTvis jer 

kidev arasavaldebulo evrokavSiris samarTlisadmi loialuri inter-

pretacia kavSiris samarTlis Sesabamis savaldebulo interpretaciaSi 

gadaizardos. 

2. mniSvneloba

a) evrokavSiris perspeqtiva

wevri saxelmwifoebis evropeizebuli samarTlis evrokavSiris 

samarTlis Sesabamisad, savaldebulo interpretacia evrokavSiris 

perspeqtividan gamomdinare mniSvnelovania, vinaidan amiT bevr Sem-

TxvevaSi (Tu yvelaSi ara) SesaZlebelia yvela wevr saxelmwifoSi ev-

434 Sead. Hecker, §10 Rn. 2.
435 Sead. mxolod Dannecker, JZ 1996, 869, 872 f.
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rokavSiris samarTlebrivi aqtebis Sedegad harmonizebuli samarTlis 

Tanabari gamoyeneba. gansakuTrebiT direqtivaSi da a.S. mocemuli 

savaldebulo miznebi (Sead. evrokavSiris funqcionirebis Sesaxeb 

xelSekrulebis 288-e muxlis me-3 qvepunqti) wevr saxelmwifoebSi gan-

sxvavebuli implementaciis kanonebis miuxedavad, SeZlebisdagvarad 

mainc ganxorcieldeba. kavSiris samarTlis Sesabamisi interpretaciis 

meSveobiT, aseve, xSirad SesaZlebelia implementaciis vadis gasvlisa 

da dagvianebiT momxdari implementaciis drois monakveTSi, direqti-

vis normebis nacionalur samarTalSi ganxorcieleba nawilobriv mox-

des.436

b) evrokavSiris wevri saxelmwifoebis perspeqtiva

evrokavSiris wevri saxelmwifoebis perspeqtividan gamomdinarec, 

evropuli samarTlis Sesabamisi interpretaciis figuras gaaCnia 

sargebeli. amiT SeCerdeba nacionaluri normebis evropuli samar-

Tlis darRvevis gamo neitralizeba da maTi gamouyenebloba. nacio-

naluri samarTlis evropuli samarTlis Sesabamisi interpretaciis 

movaleoba, wevri saxelmwifoebis TvalTaxedviT, rogorc wesi, ufro 

msubuq saSualebas warmoadgens, vidre sakuTari samarTlis gamouyene-

bloba da amiT nacionaluri samarTlebrivi wesrigi ganeitralebisgan 

daculia.

3. dasabuTeba

gabatonebuli mosazrebis Tanaxmad, wevri saxelmwifoebis orga-

noebis mier nacionaluri (sisxlis) samarTlis normebis evrokavSiris 

samarTlis Sesabamisad, ganmartebis movaleoba evrokavSiris xelSek-

rulebis me-4 muxlis me-3 punqtis me-2 da me-3 qvepunqtebSi garan-

tirebuli erTgulebis (loialurobis) principidan gamomdinareobs. 

gaTvaliswinebis movaleoba, aseve, evrokavSiris funqcionirebis Sesa-

xeb xelSekrulebis 288-e muxlis me-3 qvepunqtSi mocemuli implemen-

taciis valdebulebidan gamomdinareobs. Tu nacionaluri samarTlis 

ganmartebis sxva wesebis gaTvaliswinebiT, Sidasaxelmwifoebrivi nor-

ma direqtivas ar Seesabameba, evrokavSiris funqcionirebis Sesaxeb 

xelSekrulebis 288-e muxlis me-3 qvepunqtidan gamomdinare sawinaaR-

mdegod, sekundaruli samarTali ar CaiTvleboda sworad implemen-

tirebulad; Tu direqtivaSi savaldebulod mocemuli mizani garkveu-

436 Sead. amis Sesaxeb Kropp, NStZ 2011, 674 ff.
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li (saxeldobr, direqtivis Sesabamisi) interpretaciis saSualebiT 

mainc SeiZleba rom miRweul iqnas, evrokavSiris funqcionirebis 

Sesaxeb xelSekrulebis 288-e muxlis me-3 qvepunqtidan gamomdinare, 

implementaciis movaleoba gamoiwvevs sasamarTloebis valdebulebas, 

SeZlebisdagvarad am miznebis farglebSi imoqmedon. Tu direqtivis 

wesebis Sida kanonmdeblobaSi srulyofilad asaxva moxdeba, Sesabamisi 

ganmartebis Sedegad, kanonmdebeli aRar iqneba valdebuli, moaxdi-

nos direqtivebis normebis zusti implementacia Sida samarTalSi (mag-

ram, es, ra Tqma unda, ar niSnavs imas, rom nacionaluri kanonmdebeli 

kanons Secvlis da amis Sedegad, manamde arsebul evrokavSiris samar-

Tlis Sesabamis interpretacias usagnos gaxdis437).
CarCo-gadawyvetilebebisaTvis evrokavSiris marTlmsajulebis sa-

samarTlom `Pupino~-s 2005 wlis gadawyvetilebaSic misi Sesabamisi in-

terpretaciis valdebuleba kavSiris erTgulebis movaleobidan (ev-

rokavSiris Sesaxeb xelSekrulebis me-4 muxlis me-3 punqtis me-2 da 

me-3 qvepunqtebi) da implementaciis movaleobidan _ evrokavSiris 

Sesaxeb xelSekrulebis Zveli redaqciis 34-e muxlis me-2 punqtis b 

punqtis pirveli winadadebidan _ ganaviTara.438 vinaidan 2009 wlis 30 

noembramde miRebuli CarCo-gadawyvetilebebi am institutis gau-

qmebis miuxedavad lisabonis xelSekrulebis mixedviT kvlav inarCu-

neben samarTlebriv Zalas da amiT evrokavSiris wevr saxelmwifoebs 

maTSi mocemuli miznebis ganxorcielebas _ magaliTad, gansazRvru-

li sisxlissamarTlebrivi normebis Seqmnas _ avaldebuleben, CarCo-

gadawyvetilebebis Sesabamisi interpretaciis movaleoba kvlav Seuc-

vlelad ganagrZobs arsebobas.

gansxvavebiT direqtivis Sesabamisi interpretaciis zogadad arasa-

davo valdebulebisgan, CarCo-gadawyvetilebebze da amiT evrokavSiris 

yofil mesame svetze misi gavrceleba, evrokavSiris marTlmsajulebis 

sasamarTlos mxridan aRiarebamde, ra Tqma unda, Zalian sadavo iyo;439 
es `Pupino~-s gadawyvetilebis Sesaxeb calkeul kritikul komentarSic 

aRniSnulia. erTi mxriv, moyvanil iqna argumentad, rom SidasamTavro-

boTaSoriso farglebSi policiuri da iusticiuri TanamSromlobis 

yofil mesame svetSi (evrokavSiris Sesaxeb xelSekrulebis Zveli re-

daqciis 29-e da Semdgomi muxlebi) gaerTianebis samarTlis interpre-

taciis meTodebi mxolod SezRudulad gamoiyeneba, anu saerTaSoriso 

437 garemos dacviTi sisxlis samarTlis kuTxiT, ix. Heger, HRRS 2012, 211, 213 ff.
438 EuGH v. 16.06.2005, Slg. 2005, I-5285, C-105/03.
439 Sead. Skouris, EuCLR 2011, 108 ff: `the ECJ’s principal aim in the fi eld of criminal law was 
to guarantee the substantive protection of European citizens‘ fundamental rights from acts adopted 
in the context of the third pillar~.
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samarTlis ganmartebis wesebis mixedviT nacionaluri suverenite-

tisTvis yvelaze ufro martiv interpretaciis meTods unda gaaCndes 

upiratesoba. amis sawinaaRmdegod aRsaniSnavia, rom evrokavSiris ma-

Sindeli arasupranacionaluri bunebis miuxedavad, igi mesame svetis 

farglebSi struqturulad supranacionaluri gaerTianebis msgavsi 

iyo.440
meore mxriv, gakritikebul iqna, rom CarCo-gadawyvetilebebis Se-

sabamisi interpretaciis valdebulebis Sedegad, calkeul SemTxveveb-

Si faqtobrivad mas uSualo moqmedebis Zala mieniWeboda, miuxeda-

vad imisa, rom es evrokavSiris xelSekrulebis Zveli redaqciis 34-e 

muxlis me-2 punqtis `b~ qvepunqtis meore winadadebiT pirdapir iyo 

gamoricxuli.441 es kritika mxolod imis gamo ar unda iqnas gaTva-

liswinebuli, rom CarCo-gadawyvetilebis Sesabamisi savaldebulo 

interpretacia nacionaluri (saimplementacio) samarTlis SesaZlo 

interpretaciis farglebSi, exeba mxolod im kanonebs, romlebic ev-

rokavSiris normebs Seesabameba. uSualo moqmedeba ki maSinac dasaS-

vebi iqneboda, roca nacionaluri samarTlis ganmartebisas, CarCo-

gadawyvetilebis miznebi ver ganxorcieldeba; amiT faqtobrivad, 

arc CarCo-gadawyvetilebis Sesabamisi interpretacia iqneboda daSve-

buli da arc CarCo-gadawyvetilebis uSualo moqmedeba evrokavSiris 

xelSekrulebis Zveli redaqciis 34-e muxlis me-2 punqtis `b~ qvepun-

qtis meore winadadebiT, romelic amas gamoricxavs.

4. sagani

a) Sesabamisi normebi

evropuli samarTlis Sesabamisi interpretaciis sagani nacio-

naluri samarTalia, romelic direqtivebidan, magram aseve CarCo-

gadawyvetilebebidan gamomdinare evropuli samarTlebrivi val-

debulebebis implementacias emsaxureba. pirvel rigSi, saqme exeba 

implementaciis samarTals, anu yvela nacionalur samarTlebriv 

aqts, romelic evrokavSiris samarTlebrivi aqtis implementaciisas 

440 aseve gakritikebul iqna (savaraudo) winaaRmdegobrioba `Berlusconi~ _ 

gadawyvetilebasTan mimarTebiT (EuGH v. 03.05.2005, Slg. 2005, I-3565, C-387/02, 
C-391/02, C-403/02; Manacorda, RSC 2006, 245, 274) da maSin Cavardnili xelSekrulebis 

konstituciis molodini (ase mag. Streinz, JuS 2006, 164 ff; Hefendehl, ZIS 2006, 161 ff; 
Pohl, ZIS 2006, 213 ff), Tumca, es kritika ar exeba CarCo-gadawyvetilebis Sesabamisi 

interpretaciis sakiTxs.

441 ix. Hillgruber, JZ 2005, 841 ff.
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iqna miRebuli. adre gabatonebuli mosazrebis mixedviT, evrokav-

Siris samarTlis Sesabamisi savaldebulo interpretaciis sagani aris 

agreTve sxva nacionaluri samarTali, romelic Sinaarsobrivad ev-

rokavSiris funqcionirebis Sesaxeb xelSekrulebis 288-e muxlis me-3 

qvepunqtis implementaciis valdebulebis Sesrulebas emsaxureba, ma-

Sinac ki, roca igi evrokavSiris samarTlamde an misgan damoukideblad 

Seiqmna. es sworicaa, vinaidan ara ugvianes implementaciis vadis gas-

vliT yovel wevr saxelmwifos evropuli samarTlis Sesabamisad, gaaC-

nia movaleoba, sakuTari nacionaluri samarTali evrokavSiris stan-

dartebTan SesabamisobaSi moiyvanos. Tu igi saimplementacio kanonze 

uars ganacxadebs, maSin Semowmebul unda iqnas, adgilobrivi samarT-

lis ukve arsebuli normebi minimum nawilobriv mainc Tu Seesabameba 

evrokavSiris moTxovnebs; Tu aseTi `Zveli normebi~ evropuli samar-

Tlis Sesabamisi ganmartebis saSualebiT evrokavSiris standartebs 

didwilad Seesabameba, interpretaciis meTodi savaldebulod unda 

iqnas gamoyenebuli. rodesac arsebuli nacionaluri normebis evro-

puli samarTlis Sesabamisi interpretaciiT nacionalur samarTalSi 

direqtivis yvela moTxovnis implementaciaa SesaZlebeli, maSin nacio-

nalur kanonmdebels sxva qmedebis valdebuleba aRar gaaCnia. 

b) dro

nacionaluri `Zveli samarTlis~ direqtivisa da CarCo-

gadawyvetilebis Sesabamisi interpretaciis valdebuleba drois mxriv 

implementaciis vadis gasvliT iwyeba442 da ara direqtivisa Tu CarCo-

gadawyvetilebis ZalaSi SesvliT.443 es logikuria, radganac manamde 

nacionaluri kanonmdebeli ar aris valdebuli, evrokavSiris yvela 

dadgenileba nacionalur samarTalSi srulad asaxos.444 Tumca, evro-

kavSiris samarTlebrivi aqtis ZalaSi SesvliT ukve arsebobs zogadi 

principi (Frustrationsverbot), romelic kanonmdebels ukrZalavs, saku-

Tari samarTali evrokavSiris ukve ZalaSi Sesuli normebis sawinaaR-

mdegod ganaviTaros;445 amis mizani, upirveles yovlisa, aris is, rom 

direqtivis standartebi implementaciis vadis gasvliT ZalaSi efeq-

turad Sevides, rac Sebrunebulad evrokavSiris samarTlis Sesabamisi 

442 EuGH, Slg. 2006, I-6057, Rn. 115 (Adeneler). 
443 Calliess/Ruffert/Ruffert, EUV/AEUV, Art. 288 AEUV Rn. 80.
444 Sead. Brechmann, 265.
445 Sead. EuGH v. 18.12.1997, Slg. 1997, I-7411, Rn. 40 ff, C-129/96 (Région Wallonne).



211

interpretaciis naadrev movaleobas gamoricxavs.446
evrokavSiris samarTlis Sesabamisi interpretaciis movaleoba mis 

safuZvlad dadebuli evrokavSiris samarTlebrivi aqtis ZaladakargviT 

mTavrdeba, Tu Semdgomi norma mis Sinaarss ar imeorebs da amiT inter-

pretaciis Sesabamis movaleobas kvlav afuZnebs. es movaleoba mTavrde-

ba maSinac, roca nacionaluri kanonmdebeli sabolood mainc _ dagvi-

anebis miuxedavad _ sakanonmdeblo cvlilebiT implementacias moaxdens, 

da aseve _ breqsitis mxedvelobaSi miRebiT _ evrokavSiris datovebiT.

5. sazRvrebi

nacionaluri sisxlis samarTlisa da sisxlis saproceso samarTlis 

kavSiris samarTlis Sesabamisi ganmartebis evropuli samarTlebrivi 

valdebuleba Tavis sazRvrebs, erTi mxriv, Tavad evrokavSiris samar-

TalSi, meore mxriv ki, nacionalur samarTalSi hpovebs. 

a) sazRvrebi evrokavSiris samarTalSi

Tavdapirvelad, evrokavSiris samarTlebrivi aqtidan (mag., direq-

tiva an CarCo-gadawyvetileba) nacionaluri samarTlisTvis gakeTebu-

li miTiTebis amokiTxva unda iyos SesaZlebeli, ris mixedviTac Sem-

dgom wevri saxelmwifoebis samarTlebrivi normebis interpretacia 

unda moxdes. Tu evrokavSiris samarTlebrivi aqtebi (da ara naciona-

luri samarTlis) wesebis gaTvaliswinebiT uSvebs konkretul inter-

pretacias ise, rom amavdroulad aqtis Sinaarsis sxvanairad gageba-

sac ar gamoricxavs, am SemTxvevaSi ar warmoiSoba wevri saxelmwifos 

movaleoba evrokavSiris samarTlis Sesabamisi interpretacia moaxdi-

nos. evrokavSiris samarTlebrivi aqti sakmaris savaldebulo Sinaars 

Seicavs Tu ara, romelic, Tavis mxriv, nacionaluri kanonmdeblisT-

vis implementaciisas savaldebuloa, evropuli samarTlis sakiTxs 

warmoadgens da es sakiTxi saboloo instanciis saxiT evrokavSiris 

marTlmsajulebis sasamarTlom unda gadawyvitos. Tu sasamarTlo 

evrokavSiris sadavo samarTlebrivi aqtis ganmartebis valdebulebas 

konkretul SemTxvevaSi uaryofs, maSin wevri saxelmwifoebis (sisxlis 

samarTlis) sasamarTloebis movaleoba, nacionaluri samarTlis kav-

Siris samarTlis Sesabamisi, interpretacia moaxdinos, Zalas kargavs.447

446 Calliess/Ruffert/Ruffert, EUV/AEUV, Art. 288 AEUV Rn. 80.
447 evrokavSiris marTlmsajulebis sasamarTlom saqmeze Rs. C-79/11 (Maurizio Giova-
nardi u.a.) 12.7.2012 wlis gadawyvetilebaSi, NJW 2012, 2418, CarCo-gadawyvetileba 

2001/220/JI viwrod ganmarta, vidre es warmdgenma italiurma sasamarTlom gaakeTa 
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evrokavSiris samarTlis Sesabamisi interpretaciis dros mas Stabad 

gasaTvaliswinebeli evrokavSiris sadavo direqtivis Sinaarsi, Tavis 

mxriv, evrokavSiris primerul samarTalTan SesabamisobaSi unda iyos. 

direqtivebsa da CarCo-gadawyvetilebebSi mocemul standartebs, rom-

lebic Tavis mxriv _ saxeldobr, evrokavSiris funqcionirebis Sesaxeb 

xelSekrulebis ZiriTadi uflebebisa da aseve kompetenciis Sesaxeb 

normebis _ evropul samarTals arRveven, ar SeuZliaT daafuZnon kav-

Siris samarTlis Sesabamisi interpretaciis valdebuleba. vinaidan 

nacionaluri sasamarTloebis (romlebmac ganmarteba unda moaxdi-

non) amocana ar SeiZleba iyos, gadawyviton evrokavSiris marTlmsa-

julebis sasamarTlos mier Zaladakargulad jer argamocxadebuli 

samarTlebrivi aqti rangiT ufro maRal evropul samarTals ewinaaR-

mdegeba Tu ara, aseTi sakiTxebi evrokavSiris funqcionirebis Sesaxeb 

xelSekrulebis 267-e muxlis Sesabamisad, unda waredginos evrokav-

Siris marTl msajulebis sasamarTlos Sualeduri gadawyvetilebis 

misaRebad. Tu evrokavSiris marTlmsajulebis sasamarTlo samarT-

lebriv aqts Zaladakargulad gamoacxadebs, masSi aqamde mocemuli 

kavSiris samarTlis Sesabamisi ganmartebis valdebulebas evropul-

samarTlebrivi safuZveli ekargeba; meore mxriv, nacionalurma sa-

samarTlom Sinaarsis interpretaciisas unda miuTiTos is, ris gamoc 

evrokavSiris marT l msajulebis sasamarTlom sadavo debuleba gaauq ma. 

gaTvaliswinebul unda iqnas aseve evrokavSiris samarTlis sayo-

velTao principebi, rac gansakuTrebiT samarTlebrivi usafrTxoe-

bis, ukuZalis akrZalvisa da kanonierebis princips gulisxmobs.448 amis 

da CarCo-gadawyvetilebis Sesabamisi ganmartebis movaleoba uaryo, radganac saq-

mis konkretuli garemoeba CarCo-gadawyvetilebis dadgenilebebiT saerTod ar 

iyo moculi.

448 generaluri advokatis Sharpston saboloo gancxadebebis Sejameba Rs. C-79/11 v. 
15.5.2012, Rn. 63 ff: `63. sasamarTlom ukve gadawyvita, rom nacionaluri samarT-

lis evrokavSiris samarTlis Sesabamisi interpretaciis principi, evrokavSiris 

Sesaxeb xelSekrulebis VI Tavis mixedviT miRebuli CarCo-gadawyvetilebebisTvis 

savaldebuloa. warmdgeni sasamarTlo, romelic nacionaluri samarTlis gamoye-

nebisas CarCo-gadawyvetilebis ganmartebas axdens, ramdenadac SesaZlebelia am 

dros CarCo-gadawyvetilebis sityvasityviT teqsts unda daeyrdnos, raTa CarCo-

gadawyvetilebiT mizandasaxuli Sedegis miRweva moxdes da amiT igi xelSekrule-

bebis dadgenilebebs Seesabamos.

 64. sasamarTlom, amave dros, ganmeorebiT gadawyvita, rom warmdgeni sasamarTlos 

nacionaluri samarTlis evrokavSiris samarTlis Sesabamisi ganmartebis movaleo-

ba, sayovelTao-samarTlebrivi principebiT, gansakuTrebiT samarTlebrivi usafr-

Txoebisa da ukuZalis akrZalvis principis gaTvaliswinebiT, SezRudulia. sxva 

sityvebiT, princips ar SeuZlia nacionaluri samarTlis contra legem ganmarteba 

gamoiwvios. Tumca, igi iTxovs, rom warmdgenma sasamarTlom mTliani nacionaluri 

samarTali gaiTvaliswinos, raTa Seafasos, Tu ramdenad SeiZleba misi gamoyeneba 
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Sedegad, contra legem saxis interpretacia dauSvebelia.449 nacionaluri 

(sisxlis) samarTlis principebi am farglebSi mxolod maSin SeiZle-

ba iqnas gaTvaliswinebuli, Tu isini, Tavis mxriv, Seesabamebian ev-

rokavSiris samarTlis sayovelTao principebs; es exeba, magaliTad, 

nacionalur konstituciur normebs, romlebic evrokavSiris xelSek-

rulebis me-6 muxlis me-3 punqtis konteqstiT wevri saxelmwifoebis 

erTobliv sakonstitucio tradiciad SeiZleba CaiTvalos. Tumca, 

es ar moqmedebs nacionaluri sagamonakliso wesebis mimarT; amitom 

damabnevelia, germaniis federaluri uzenaesi sasamarTlos sisxlis 

ise, rom CarCo-gadawyvetilebis sawinaaRmdego Sedegi ar iqnas miRweuli.

 65. sabolood, warmdgeni sasamarTlo miuTiTebs, rom mosarCeleebis mier gamoye-

nebuli nacionaluri samarTlis interpretacia SeiZleba aseve ewinaaRmdegebodes 

nacionaluri samarTlis normas, romlis mixedviTac sisxlis samarTlis kodeqsis 

dadgenilebebis analogiuri gamoyeneba in malam partem (braldebulis sawinaaRmde-

god) gamoricxulia. 

 66. sisxlissamarTlebrivi debulebebis aseTi gamoyeneba ara mxolod nacionaluri 

samarTlis mieraa akrZaluli. 1963 wels adamianis uflebaTa evropulma komisiam 

gadawyvita, rom aseTi gamoyeneba ewinaaRmdegeba adamianis uflebaTa evropuli 

konvenciis (SemdgomSi konvencia) me-7 muxlis pirvel punqts, romlis mixedviTac 

aravin unda daisajos qmedebis an umoqmedobis gamo, romelic misi Cadenis dros 

Sidasaxelmwifoebrivi an saerTaSoriso samarTlis mier ar iyo dasjadi. msgavs mo-

sazrebas iziarebs adamianis uflebaTa evropuli sasamarTlo Tavis samosamarTlo 

praqtikaSi. 

 67. konvenciis me-7 muxlis pirvel punqts igive Sinaarsi gaaCnia, rogorc evrokav-

Siris ZiriTad uflebaTa qartiis (SemdgomSi qartia) 49-e muxlis pirvel punqts. 

2009 wlis pirveli dekembris lisabonis xelSekrulebis ZalaSi Sesvlis Semdgom 

qartia primerul samarTlad iTvleba. qartiis 52-e muxlis me-3 punqtSi garan-

tirebul uflebebs, romlebic konvenciiT garantirebul uflebebs Seesabamebian, 

igive mniSvneloba da wona gaaCniaT, rogoric konvenciis normebs. 

 68. nacionaluri sisxlis samarTlis analogiuri gamoyeneba in malam partem na-

cionalur samarTals ewinaaRmdegeba Tu ara, Ria kiTxvaa (razec me Cems pozi-

cias ar gamovxatav). Tumca, gasarkvevia am principis gamoyenebis sakiTxis CarCo-

gadawyvetilebis me-9 muxlis pirvel punqtTan mimarTebiT.

 69. me-9 muxlis pirveli nawili wevr saxelmwifos ar avaldebulebs, rom materialu-

ri nacionaluri samarTali raime formiT Secvalos. es norma aseve ar exeba anaz-

Raurebis moculobas, romlis gadaxdac deliqtis Cadenis gamo msxverplisaTvis 

unda moxdes _ CarCo-gadawyvetileba ar Seicavs aranair debulebas, rom am sadavo 

Tanxis daTvlis sakiTxi sisxlisa Tu samoqalaqo samarTlis procesSi gansxvave-

bulad unda moxdes. danaSaulis msxverplis dacvis kuTxiT, am gadawyvetilebis 

efeqti ufro imaSi mdgomareobs, rom sadavo Tanxis gadaxdis dro win iwevs. es 

aris procesualuri sakiTxi; igi aranairad ar exeba valdebuli piris sisxlissa-

marTlebrivi pasuxismgeblobis sakiTxs. Cemi azriT, swored amitom ar arsebobs 

safuZveli, Tu ratom SeiZleba iqnas gamoyenebuli in malam partem principi Cems 

mier am daskvniT gancxadebebSi warmodgenili CarCo-gadawyvetilebis me-9 muxlis 

pirveli punqtis interpretaciasTan mimarTebaSi.~

449 EuGH v. 16.06.2005, Slg. 2005, I-5285, C-105/03 (Pupino), Rn. 47; EuGH v. 05.09.2012 
C-42/11 (Lopes Da Silva Jorge), Rn. 55. 
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samarTlis 54, 216 gadawyvetilebaSi saubari `germanul sisxlis samar-

Tlis sayovelTao-samarTlebriv principebze~.450 roca sisxlissamarT-

lebrivi normebis ganmartebasTan gvaqvs saqme, SesaZlebelia argumen-

tacia imisa, rom evrokavSiris funqcionirebis Sesaxeb xelSekrulebis 

67-e muxlis pirvel punqtSi primeruli samarTliT gaTvaliswinebuli 

sxvadasxva samarTlebrivi wesrigisa da tradiciebis mimarT pativis-

cema, aseve evrokavSiris funqcionirebis Sesaxeb xelSekrulebis 82-e 

muxlis me-3 punqtidan da 83-e muxlis me-3 punqtidan gamomdinare 

wevri saxelmwifoebis `saavario muxruWis~ ufleba _ Tu evrokavSiris 

direqtiva nacionaluri sisxlis samarTlis fundamentur aspeqtebs 

exeba _ kavSiris samarTlis Sesabamisi interpretaciis valdebule-

bam ar SeiZleba sasamarTlos gadawyvetilebiT nacionaluri sisxlis 

samarTlis sistemis Zireuli cvlileba gamoiwvios.451 Tu direqtividan 

aseTi saxis Sinaarsi gamomdinareobs, maSin es evrokavSiris funqcioni-

rebis Sesaxeb xelSekrulebis 67-e muxlis me-2 punqtis primeruli 

samarTlis normebTan _ da ara CarCo-gadawyvetilebis miRebaze Tanx-

mobis ganmcxadebeli evropul sabWoSi germaneli warmomadgenlebis 

nebasTan452 _ ar iqneboda SesabamisobaSi. Tu dasaxelebuli ganaCeniT 

germaniis federaluri uzenaesi sasamarTlos gadawyvetilebis gageba 

ise SeiZleba, rom kriminaluri gaerTianebis cnebis gafarToebas ev-

ropuli samarTlis Sesabamisi interpretaciiT iqamde mivyavarT, rom 

manamde arsebuli pirebis danaSaulSi monawileobis Sesaxeb swori ger-

manuli norma fundamenturad kiTxvis qveS dgeba, maSin evrokavSiris 

funqcionirebis Sesaxeb xelSekrulebis 67-e muxlis pirveli punqti-

dan gamomdinare, gamarTlebulia evropuli samarTlis Sesabamisi in-

terpretaciis arasavaldebulod miCneva. 

b) sazRvrebi nacionalur samarTalSi

vinaidan saqme yovelTvis nacionaluri (sisxlis) samarTlis kav-

Siris samarTlis Sesabamis interpretacias exeba, aseve unda moxdes 

nacionaluri samarTlis ganmartebis farglebis gaTvaliswineba. Tu 

Sidasaxelmwifoebriv (sisxlis samarTlis) normis erTmniSvnelovani 

formulirebis gamo SeuZlebelia misi erTgvarovani interpretacia,453 

maSin evropuli samarTlis Sesabamisi interpretaciis movaleoba ar 

450 am sakiTxis Sesaxeb Kreß/Gazeas, in: FS Puppe, 1487, 1495 ff; Zöller, JZ 2010, 908, 911 f.
451 Sead. Zöller, JZ 2010, 908, 912.
452 igi sworad akritikebs Zöller, JZ 2010, 908, 912.
453 es magaliTad, gadasaxadebisa da mosakreblebis Sesaxeb kanonis 370-e paragrafis 

me-5 muxlTan mimarTebiT iqna gakritikebuli (Sead. NK-Hassemer/Kargl, §1 Rn. 111). 
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arsebobs. adgilobrivi samarTliT dadgenili sasjelebis zeda zRvari 

maSinac savaldebuloa, roca isini direqtivisa da ZiriTad uflebaTa 

qartiis 49-e muxlis me-3 punqtis mixedviT araproporciulad daba-

lia. es ara marto germaniis konstituciis 103-e muxlis me-2 punqti-

dan gamomdinareobs, aramed im faqtidan, rom normis sityvasityviTi 

Sinaarsi zusti wlis an sxva fiqsirebuli monacemis interpretaciis 

saSualebas ar iZleva.

Tu nacionaluri samarTlis normis teqsti obieqturad mravalm-

niSvnelovania da amiT interpretaciisTvis Riaa, maSin damatebiT 

gamoiyeneba erovnuli samarTlis specifikuri interpretaciis wesebi. 

magaliTad, germanul samarTalSi dawerili sisxlis samarTlis normis 

SesaZlo teqstze mxaris sawinaaRmdego in malam partem (germaniis kon-

stituciis 103-e muxlis, me-2 punqti; `nullum crimen sine lege~) mkacri 

SezRudva moqmedebs: Sesabamisad, braldebulis sawinaaRmdegod kanon-

is teqstSi ubralo miniSneba an CveulebiT samarTalze miTiTeba ger-

maniaSi ar SeiZleba iyos kavSiris samarTlis Sesabamisi interpretaciis 

safuZveli. kanonierebis es principi in malam partem, miuxedavad imisa, 

rom evropul doneze adamianis uflebaTa evropuli konvenciis me-7 

muxlis pirveli punqtiT _ da misi msgavsi normiT _ ZiriTad ufle-

baTa qartiis 49-e muxlis pirveli punqtiT454 garantirebulia, es orive 

garantia saerTo samarTlis qveynebSi CveulebiTi samarTlis mier das-

jadobis dafuZnebas ar ewinaaRmdegeba455 da es garantiebi ar adgenen 

_ evrokavSiris wevr saxelmwifoebSi ramdenime saxelmwifo enis (mag., 

belgia) isedac problematur _ sistyvasityviTi ganmartebis saval-

debulo dacvis sazRvrebs.456 rogorc nacionaluri, aseve evropuli 

samarTlebrivi perspeqtividan gamomdinare, yuradReba unda mieqces 

sisxlis samarTalSi moqmed gansazRvrulobis princips. nacionaluri 

sisxlis samarTlis Semadgenloba, romelic, Tavis mxriv, Zalian far-

Toa, ar gamoiyeneba maSinac, roca misi evrokavSiris samarTlebrivi 

aqtis meSveobiT dakonkreteba SesaZlebelia. sapirispirod, SesaZle-

belia nacionaluri sisxlis samarTlis (sakmarisad gansazRvruli) 

qmedebis Semadgenlobis evrokavSiris samarTlis Sesabamisi interpre-

taciisaTvis mxolod, evrokavSiris sakmarisad gansazRvruli samar-

Tali iqnas gamoyenebuli.

yuradReba unda mieqces kanonmdeblis aSkara nebas (sisxlis samar-

454 Sead. generaluri advokati Sharpston daskvniT gancxadebebSi Rs. C-79/11 v. 
15.5.2012, Rn. 65 ff., romelmac isurva sabolood am sakiTxis Riad datoveba (Rn. 68).
455 Eser, in: Meyer, GRCh, Art. 49 Rn. 13; Jarass, §42 Rn. 8.
456 Sead. Ringelmann, KJ 2003, 373, 376: SveicariaSi, sadac ramdenime saxelmwifo ena 

moqmedebs sityva-sityviTi ganmartebis zRvari ar aris aRiarebuli.



216

Tlis saproceso) normis formulirebisas. maSinac ki, roca am normis 

teqsti misgan gansxvavebuli interpretaciis saSualebas iZleva da igi 

am formiT evrokavSiris samarTlebrivi aqtisTvis sakmarisia, evrokav-

Siris samarTlis Sesabamisi interpretaciiT sadavo norma sakuTar Si-

dasaxelmwifoebriv demokratiul legitimacias mainc dakargavda. 

Sesabamisad, kanonmdeblis nebis sawinaaRmdegod, germaniis sisxlis 

samarTlis kodeqsis 129-e da Semdgom paragrafebSi mocemuli gaer-

Tianebis cnebis CarCo-gadawyvetilebis Sesabamisi interpretaciis 

akrZalvam germaniis federaluri uzenaesi sasamarTlos mier457 lite-

raturaSic miiRo mxardaWera.458
Tu gansazRvrulobis principTan mimarTebiT nacionaluri an ev-

ropuli samarTlebrivi interpretaciis wesebi sisxlis samarTlis 

normebisTvis, sxva samarTlebriv normebTan SedarebiT (Sead. germani-

is konstituciis 103-e muxlis me-2 punqti) ufro viwroa, SesaZlebe-

lia normis gayofis fenomenTan gvqondes saqme: kavSiris samarTali 

sisxlissamarTlebriv konteqstSi saWiroebis SemTxvevaSi ufro viw-

rod unda ganimartos, vidre samoqalaqo Tu sajaro samarTalSi,459 

Sesabamisad sisxlis samarTlisTvis Zalze ganusazRvreli direqtiva 

nacionaluri sisxlissamarTlebrivi normis direqtivis Sesabamisi 

ganmartebis safuZveli ar aris, Tumca igi nacionaluri administraci-

uli samarTlis normis direqtivis Sesabamisi ganmartebis safuZveli 

SeiZleba gaxdes. 

6. CarCo-gadawyvetilebis Sesabamisi interpretaciis 

Taviseburebebi

evrokavSiris Sesaxeb xelSekrulebis Zveli redaqciis 34-e muxlis 

me-2 punqtis `b~ qvepunqtis safuZvelze miRebul CarCo-gadawyvetile-

bebs, gardamavali debulebebis Sesaxeb oqmis (Nr. 36) me-9 muxlis Tanax-

mad, manamde gaaCniaT samarTlebrivi Zala, sanam maTi gamoyeneba ev-

rokavSiris marTlmsajulebis sasamarTlos mier baTilad ar iqneba 

cnobili an ar Seicvleba. miuxedavad imisa, rom am daTqmis detalebi 

jerjerobiT gaurkvevelia,460 samecniero literaturaSi arsebuli er-

457 BGHSt 54, 216.
458 Kreß/Gazeas, in: FS Puppe, 1487.
459 Sead. amis Taobaze Schröder, in: FS Mehle, 597, 598 ff.
460 gansakuTrebiT uSualo moqmedebis SesaZlebloba an neitralizeba (amis Taobaze 

Wohlfahrt, ZaöRV 2010, 523, 527 ff; lisabonis xelSekrulebis ZalaSi Sesvlamde Schro-
eder, EuR 2007, 349, 361 ff; uaryofs Satzger, §9 Rn. 114).
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Tiani mosazrebis Tanaxmad, CarCo-gadawyvetilebis Sesabamisi inter-

pretaciis instituti kvlav ganagrZobs arsebobas.461 es moqmedebs im 

SemTxvevaSic ki, roca _ qsenofobiisa da rasizmis magaliTze _ kavSirs, 

gabatonebuli mosazrebis Tanaxmad, lisabonis xelSekrulebis Semdeg 

ar gaaCnia sisxlissamarTlebrivi miTiTebis kompetencia (Sead. evro-

kavSiris funqcionirebis Sesaxeb xelSekrulebis 83-e muxlis pirve-

li punqti);462 ase rom, 2008 wels miRebuli CarCo-gadawyvetilebidan 

Seucvlelad gamomdinareobs nacionaluri sisxlis samarTlis maTi Se-

sabamisi ganmartebis valdebuleba. evrokavSiris marTlmsajulebis sa-

samarTlo Tavis gadawyvetilebebSi lisabonis xelSekrulebis ZalaSi 

Sesvlis Semdegac damatebiTi ganxilvis gareSe miiCnevs, rom naciona-

luri sasamarTloebis CarCo-gadawyvetilebis Sesabamisi interpreta-

ciis movaleoba kvlav moqmedebs.463

7. germaniaSi sisxlis samarTlis saproceso da samarTlebrivi 

urTierTdaxmarebis samarTalSi gamoyenebis SemTxvevebi

sisxlis samarTlis procesis praqtikaSi CarCo-gadawyvetilebis 

Sesabamisi interpretaciis sakiTxs gansakuTrebuli mniSvneloba 

gaaCnia, rasac evropuli sisxlis samarTlis mniSvnelovani leading 
case `Pupino~-s saqmec aCvenebs. am gadawyvetilebis Semdgom CarCo-

gadawyvetilebis Sesabamisi interpretacia, gansakuTrebiT samar-

Tlebrivi urTierTdaxmarebis sferoSi, mniSvnelovania germanuli 

(sisxlis samarTlis) sasamarTloebisaTvis.464 aseve, dazaralebulTa 

dacvis Sesaxeb CarCo-gadawyvetileba, romelic `Pupino~-s saqmeSic 

mniSvnelovani iyo, dResac garkveul rols TamaSobs.465

461 Hecker, §10 Rn. 79; Satzger, in: Sieber, §9 Rn. 65; igive avtori, Internationales und Eu-
ropäisches Strafrecht, §9 Rn. 114; Zöller, JZ 2010, 908, 909.
462 A. A. Hecker, §11 X. 
463 Sead. mag., EuGH, 5.9.2012, Rs. C-42/11 (Lopes Da Silva Jorge), Rn. 54 f (evropul 

dapatimrebis brZanebasTan mimarTebiT), aseve 17.2.2011, Rs. C-283/09 (Werynski), Rn. 
34 ff dasaSvebobis Semowmebisas (wardgenis gadawyvetilebis mniSvneloba mxolod 

SesaZlo CarCo-gadawyvetilebis Sesabamisi ganmartebis SemTxvevaSi unda dadas-

turdes); daskvniTi debulebebi Kokott v. 12.05.2011, Rs. C-483/09 (Gueye u.a.), Rn. 24 ff 
aseve gadawyvetilebis mniSvnelobis Sesaxeb.

464 amas aCvenebs `juris~ saZiebo sistemaSi `CarCo-gadawyvetilebis Sesabamisi ganmar-

tebis~ rogorc sakvanZo sityvis saxiT Zebna. franguli eqstradiciis samarT lis 

CarCo-gadawyvetilebis Sesabamisi ganmartebis sakiTxi evrokavSiris marTlmsa-

julebis sasamarTlom axlaxan kvlav ganixila, 5.9.2012, Rs. C-42/11 (Lopes Da Silva 
Jorge), Rn. 54 ff. 
465 kavSiris samarTlis Sesabamis ganmartebas mxars uWers generaluri advokati 
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IV. evropuli prokuraturis Seqmnis zegavlena

evropuli prokuraturis (Sead. evrokavSiris funqcionirebis Sesa-

xeb xelSekrulebis 86-e muxli) mizandasaxuli Seqmna nacionaluri sisx-

lis saproceso samarTlis evrokavSiris masStabiT harmonizaciisTvis, 

ra Tqma unda, impulsi unda yofiliyo, Tumca, am institutis dagegmili 

struqtura ar Seesabameba met-naklebad gaerTianebuli sisxlis samar-

Tlis procesis ideas, aramed niSnavs Semdegs _ evrokavSirSi koordini-

rebulma sagamoZiebo procesma sabolood iqamde unda migviyvanos, rom 

calkeul (an ramdenime) wevr saxelmwifoSi am qveynebis procesualuri 

samarTlis mixedviT warmarTul sisxlis samarTlis procesSi, erTo-

blivad mopovebuli mtkicebulebebis safuZvelze, braldebulisTvis 

ganaCenis gamotana moxdes. am procesSi braldebis mxaris warmomad-

genelma evropulma prokuraturam ara marto samarTliswarmoebis Ses-

abamis enaze unda imoqmedos, aramed, agreTve _ miuxedavad evrokavSiris 

SidasamarTlebriv sivrceSi mopovebul mtki cebulebze dayrdnobisa _ 

am procesSi nacionaluri saproceso samarTlis savaldebulo pro-

cesualuri qmedebebi ganaxorcielos. Tu evropul prokuraturas 

mis mier mopovebuli mtkicebulebis procesSi gamoyeneba surs, maSin 

amisaTvis man nacionaluri sisxlis saproceso samarTalSi gaTval-

iswinebuli saSualebebi unda gamoiyenos da dadgenili wesebi (mag., 

formasa da vadasTan mimarTebiT da a.S.) unda daicvas. Tavad sisxlis 

samarTlis procesis sagamoZiebo RonisZiebebis kuTxiT evrokavSiris 

masStabiT harmonizebuli samarTlebrivi dacva ar arsebobs. moTxovna 

imis Sesaxeb, rom evropuli prokuraturis Seq mnis paralelurad, ev-

ropuli sagamoZiebo mosamarTlis institutic Seiqmnas, romelic ev-

ropuli prokuraturis sagamoZiebo RonisZiebebis kanonierebis kon-

trolze iqneboda pasuxismgebeli, aqamde ver ganxorcielda; amisaTvis 

evrokavSiris primerul samarTals Sesabamisi kompetenciac aklia.

SesaZlebelia, rom 2020 wlisTvis dagegmili evrokavSiris proku-

raturis Seqmnam evropuli prokuroris, rogorc braldebis warmo-

madgenlis monawileobiT, faqtobrivad sisxlis samarTlis procesis 

garkveuli harmonizacia gamoiwvios; Tumca, gaTvaliswinebul unda 

iqnas is, rom, erTi mxriv, yvela wevri saxelmwifo evropuli prokura-

turis SeqmnaSi ar monawileobs (Sesabamisad, prokuraturas ar gaaCnia 

evrokavSiris masStabiT moqmedebis Zala) da amis gamo es institucia 

gamoyenebis viwro sferoTia SezRuduli, kerZod, evrokavSiris fi-

nansuri interesebis sazianod Cadenili danaSaulobebis devniT (gamo-

Sharpston v. 15.5.2012 in der Rs. C-79/11 (Maurizio Giovanardi u.a.), evrokavSiris sasamarTlis 

12.7.2012 wlis gadawyvetilebaSi, Tumca, sasamarTlom am saqmeSi bolos is uaryo.
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yenebis arealis gafarToeba evrokavSiris funqcionirebis Sesaxeb 

xelSekrulebis 86-e muxlis me-4 punqtis mixedviT yvela wevri saxel-

mwifos intensiuri TanamSromlobis gareSe SeuZlebeli iqneboda).

V. sisxlis samarTlis yvela monopoliis evrokavSiris 

SidasamarTlebriv sivrceSi ganxorcieleba, rogorc mizani 

- magram yovelTvis mxolod erTxel!

sisxlis saproceso samarTlis evropeizaciis mTavari mizani evro-

kavSiris masStabiT sisxlissamarTllebrivi devnis efeqturobis uz-

runvelyofaa, raTa ganxorcieldes sisxlis samarTlis monopolia. vi-

naidan nacionaluri sisxlis samarTlis monopoliis ganxorcieleba ar 

aris evrokavSiris primerul samarTalSi garantirebuli an dadgenili 

mizani, sabolood, saqme SeiZleba mxolod imas exebodes, rom sisx-

lis samarTlis monopolia iqamde ganxorcieldes, sanam masze damyare-

buli sisxlis samarTlis norma evrokavSiris funqcionirebis Sesaxeb 

xelSekrulebis 83-e muxlis miznebis an evrokavSiris politikis gan-

xorcielebas emsaxureba (maSin, roca wevri saxelmwifo ekonomikuri 

samarTlis Sesaxeb direqtivaSi sanqciaTa triadis implementaciisas, 

sanqciis formad sisxlissamarTlebriv sasjelsac iTvaliswinebs, ro-

melic Semdeg aseve _ raTa igi faqtobrivad uSedegod ar darCes _ 

sisxlis samarTlis procesSi unda ganxorcieldes), an evrokavSiris 

masStabiT sisxlissamarTlebrivi devna iqamde SeizRudos, vidre 

transnacionaluri an erTze met wevr saxelmwifoSi devnam sabolood 

evrokavSiris funqcionirebis Sesaxeb xelSekrulebiT ganmtkicebuli 

ZiriTadi Tavisuflebebis darRveva gamoiwvia (amis Sesaxeb evrokav-

Siris marTlmsajulebis sasamarTlom pirdapir miuTiTa evrokavSiris 

masStabiT ne bis in idem principis SemTxvevaSi Sengenis SeTanxmebis 

ganxorcielebis Sesaxeb xelSekrulebis 54-e muxlis gamo, radganac 

imave qmedebis sxva wevr saxelmwifoSi meoradma devnam SeiZleba iqam-

de migviyvanos, rom pirveli devnis ganmaxorcielebel saxelmwifoSi 

ukve msjavrdebul pirs aRar SeeZlos evrokavSiris SigniT sxva wevr 

saxelmwifoebSi Tavisuflad gadaadgileba).

sisxlis samarTlis procesis evropeizaciis mosazrebis amosavali 

wertili (iseve rogorc SemdgomSi ufro detalurad gansaxilveli ev-

rokavSirSi sisxlis samarTlis saqmeebze samarTlebrivi urTierTdax-

mareba) is unda iyos, rom, sul mcire, erT wevr saxelmwifoSi dasjadad 

aRiarebuli qmedeba evrokavSiris SidasamarTlebrivi sivrcis usazRv-

roobis gamo, faqtobrivad an de iured dausjeli ar darCes, meore 
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mxriv, ki sisxlis samarTlis erTi danaSaulisTvis damnaSave evrokav-

Siris farglebSi mxolod erTxel gasamarTldes. sisxlis samarTliT 

dausjelebis usafrTxo navsadgurTan („safe harbours~) erTad, ar unda 

arsebobdes evrokavSiris SigniT ormagi dasjadoba. amave dros, evro-

kavSiris samarTlebrivi urTierTdaxmarebis samarTali upiratesobas 

tendenciurad evrokavSiris wevr saxelmwifoebs aniWebs samarTlebri-

vi daxmarebis sxva adresatebTan SedarebiT, vinaidan es urTierTdax-

marebis samarTali ar icnobs bevr klasikur SezRudvas da amartivebs, 

ufro sworad, aCqarebs wevr saxelmwifoTa Soris samarTlebrivi dax-

marebis process. is, rom evrokavSiris sisxlis saproceso samarTals 

orive mizani gaaCnia, bolo dros kargad gamoCnda evrokavSiris mar-

Tlmsajulebas sasamarTlos gadawyvetilebaSi saqmeze `Pisciotii~, rom-

lis drosac amerikis SeerTebul StatebSi eqstradiciamde (evrokav-

Sirsa da amerikas Soris arsebuli SeTanxmebis safuZvelze!) gadamcem 

saxelmwifos unda Seemowmebina, eqstradicias daqvemdebarebuli piris 

samSoblos evropuli dapatimrebis brZanebis procesSi sakuTari sisx-

lis samarTlis monopoliis ganxorcieleba xom ar surda; Tu mas _ 

am konkretul SemTxvevaSi, italias _ ar gaaCnda amgvari ambiciebi da 

evropuli dapatimrebis brZaneba am saqmeze ar gaucia, maSin germanias 

dausjelobis Tavidan asacilebad SeeZlo (da unda) moexdina amerikis 

SeerTebuli StatebisTvis Pisciotti-is eqstradicia.

evrokavSiris sisxlis saproceso samarTlis instrumentebi, erTi 

mxriv, mimarTulia imisken, rom pirvel, gamsamarTlebel saxelmwifoSi 

(idealur da standartul SemTxvevaSi erTaderT procesSi) qmedebis 

Sesaxeb sisxlis samarTlis procesSi (evrokavSiris marTlmsajulebis 

sasamarTlos sasamarTlo praqtikis Sesabamisad, rogorc erTmaneT-

Tan mWidrod dakavSirebuli faqtebis kompleqsad, maTi nacionalur-

samarTlebrivi Sefasebisgan damoukideblad) srulad iqnas Sekrebili 

yvela SesaZlo mtkicebuleba yvela monawile saxelmwifos mier, sadac, 

qmedeba ganxorcielda da isini uflebamosil sasamarTlos Sefasebis-

Tvis kanonierad waredginos. nacionaluri sisxlis samarTlis proce-

sisTvis damaxasiaTebeli erT procesze SezRudva yvela mtkicebulebis 

gamoyenebiT, evrokavSirze, rogorc SidasamarTlebriv sivrceze, ga-

daitaneba da is xdeba saxelmZRvanelo modeli, romelzec konkretuli 

wesebi da aseve maTi sazRvrebi unda iqnas orientirebuli.

amave dros, evrokavSiris samarTalma unda uzrunvelyos, rom, gan-

sakuTrebiT, evrokavSiris finansuri interesebis dasacavad TaRliTo-

bis winaaRmdeg brZolisaTvis efeqturi instrumentebi iqnas gaTval-

iswinebuli (evrokavSiris funqcionirebis Sesaxeb xelSekrulebis 325-e 

muxli), vinaidan evrokavSiris samarTlebrivi sikeTeebi evrokavSirSi 
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arsebuli instrumentebis (mag., OLAF) saSualebiT mxolod nawilobriv 

SeiZleba iqnas daculi da es gansakuTrebiT imis gamo, rom evrokav-

Sirs ar gaaCnia sakuTari sisxlissamarTlebrivi iusticia, romelic 

damnaSaveTa winaaRmdeg sisxlis samarTlis process da amiT (agreTve) 

evropul sisxlissamarTlebriv monopolias ganaxorcielebda.

VI. ormxrivi aRiareba rogorc evrokavSiris farglebSi 

mtkicebulebaTa Tavisufali moZraobis ganxorcielebis 

saSualeba

evrokavSiris samarTlebriv sivrceSi erTaderTi, yovlismomcve-

li sisxlis samarTlis procesis Seqmna, upirveles yovlisa, miRweul 

unda iqnas ormxrivi aRiarebis principis sruli ganxorcielebiT da 

ara marto samarTlebrivi urTierTdaxmarebis sferoSi. miuxedavad 

imisa, rom evropelma kanonmdebelma evropuli dapatimrebis brZanebis 

Sesaxeb CarCo-gadawyvetilebis (2002) miRebisas is sisxlis samarTlis 

sferoSi ormxrivi aRiarebis principis ganxorcielebis pirvel qva-

kuTxedad daasaxela, am principis sakiTxi mainc Sengenis SeTanxmebis 

ganxorcielebis Sesaxeb xelSekrulebis 54-e muxlSi (da mogvianebiT 

aseve ZiriTad uflebaTa qartiis 50-e muxlSi) gaTvaliswinebuli evro-

puli orjer msjavrdebis akrZalvis ukan dgas. 

amis gamo, sisxlis saproceso samarTlis sferoSi evrokavSiris 

funqcionirebis Sesaxeb xelSekrulebis 82-e muxlis me-2 punqtSi 

gaTvaliswinebuli harmonizaciis RonisZiebebi primerulad evrokav-

Siris erTi wevri saxelmwifos sisxlissamarTlebrivi RonisZiebebis 

yvela sxva wevr saxelmwifoSi ormxrivi aRiarebis SesaZleblobasa da 

gamartivebas unda emsaxurebodes. CarCo-gadawyvetilebebSi (mag., ev-

ropuli dapatimrebis brZanebis Sesaxeb) da lisabonis xelSekrulebis 

miRebis Semdgom gamocemul direqtivebSi (mag., evropuli mtkicebu-

lebaTa brZanebis Sesaxeb) yvela wevri saxelmwifos sisxlis samarT-

lis procesSi garkveuli gadawyvetilebebis ormxrivi aRiarebis ideis 

ganxorcielebisTvis, samarTlebrivi urTierTdaxmarebis minimaluri 

zomebis dadgena xdeba, romelTa ganxorcieleba maTTvis gansazRvrul 

vadaSi evrokavSiris komisiis mier kontroldeba. amasTan dakavSire-

buli wevri saxelmwifoebis iusticiuri organoebis valdebuleba, 

moaxdinon saimplementacio samarTlis evrokavSiris samarTlis kon-

formuli interpretacia da aseve sadavo SemTxvevebSi evrokavSiris 

marTlmsajulebis sasamarTlosadmi mimarTva evrokavSiris funq-

cionirebis Sesaxeb xelSekrulebis 267-e muxlis Sesabamisad. 
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VII. evrokavSiris masStabiT procesis monawileTa 

samarTlebrivi mdgomareobis gaumjobeseba

sisxlis saproceso samarTlis evropeizacia, rogorc evrokav-

Siris erTi wevri saxelmwifos sisxlis samarTlis procesualuri 

gadawyvetilebebis yvela sxva danarCen wevr saxelmwifoebSi ormxrivi 

aRiarebis da amiT gansakuTrebiT evrokavSiris masStabiT sisxlissa-

marTlebrivi devnis SesaZlebloba, romelic samomavlod evropuli 

prokuraturis mier warmoebuli gamoZiebis procesiT kidev ufro 

mniSvnelovani unda gaxdes, magram aseve Tavisufali Sida bazari, 

anu Sida sivrce, romelSic evrokavSiris wevri saxelmwifoebis Sig-

niT potenciuri damnaSaveebi daubrkoleblad gadaadgildebian da 

aseve danaSaulebis Cadenac SeuZliaT, aucilebels xdis braldebulis 

samarTlebrivi mdgomareobis mowesrigebas. swored amas emsaxureba 

direqtivebi, romlebic evrokavSiris funqcionirebis Sesaxeb xelSek-

rulebis 82-e muxlis me-2 punqts efuZnebian. 

amasTan, evrokavSiri mniSvnelovnad miiCnevs danaSaulis msxver-

plis dacvas, romelsac 2001 wels CarCo-gadawyvetilebac mieZRvna. 

amis Sesa xeb evrokavSiris marTlmsajulebis sasamarTlos 2005 wlis 

Pupino-s gadawyvetilebiT miRebuli iqna pirveli gadawyvetileba, rom-

liTac nacionalur sasamarTloebs Sida (aq: danaSaulis msxverplis 

uflebebis dacvis Sesaxeb) samarTlis kavSiris samarTlis Sesabamisi 

interpretacia daevala. 

is, rom evrokavSirma Tavdapirvelad danaSaulis msxverplTa 

dacvis Sesaxeb da mxolod aTwleulis Semdeg sisxlissamarTlebrivi 

devnis dros sakuTari samSoblos gareT myofi braldebulis samar-

Tlebrivi mdgomareobis gaumjobesebis wesebi miiRo, samarTlebriv-

politikuri TvalsazrisiT problematurad unda CaiTvalos, vinai-

dan sisxlis samarTlis yoveli procesis centrSi braldebuli dgas; 
msxverpli ZiriTadad (bralis damZimebis) mowmis rols asrulebs da 

SeuZlia mxo lod sakuTari saproceso uflebebi moiTxovos ise, rom 

braldebulis samarTlebrivi mdgomareoba amiT mniSvnelovnad ar da-

ziandes. Tu sisxlis saproceso samarTlis evropeizacias davakvir-

debiT, saxeze gvaqvs, ara marto ormxrivi aRiarebis principis saxiT, 

sadac, umetes SemTxvevaSi braldebulis samarTlebrivi mdgomareoba 

(Cemi mosazrebis miuxedavad, ZiriTadad samarTlianad) tendenciu-

rad irRveva, aramed procesis monawileebis uflebebis gaZlierebis 

mxrivac, danaSaulis msxverplisgan gansxvavebiT, braldebulis mimarT 

aSkaraa TavSekaveba. es, ra Tqma unda, politikur speqtrs awyobs, vi-

naidan aRmasrulebeli xelisuflebisa da politikis sferoSi ufro 
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xSirad danaSaulis msxver plis uflebebs ufro win ayeneben, vidre 

damnaSaveTa. 

araoficialurad es politika adamianis uflebaTa evropuli 

konvenciis me-6 muxlis pirvel punqtSi da ZiriTad uflebaTa qar-

tiis Sinaarsobrivad msgavs 47-e muxlis me-2 winadadebaSi mocemuli 

braldebulisaTvis (da ara danaSaulis msxverplisTvis) samarTliani 

sasamarTlos Sesaxeb garantiasac cvlis, romelic, ZiriTadad, bral-

debasa da dacvis mxares Soris SejibrebiTobis principTan aris gai-

givebuli. danaSaulis msxverpli procesSi gvevlineba subsidiur 

bralmdeblad. is, aseve, bunebrivia, braldebis mowmecaa. amas emateba 

evropuli samarTliT ganpirobebuli msxverplTa dacva, rac mTliano-

baSi braldebis mxaris mniSvnelovan gaZlierebas iwvevs da dacvis mxa-

re ki SedarebiT sust poziciaSi rCeba. es tendencia sufTa evropuli 

idea ar aris. is uamrav saxelmwifoSi samarTalganviTarebis bolo oTx 

aTwleulSi, msxverplis, rogorc sisxlis samarTlis procesSi da-

moukidebeli subieqtis (da amiT, ara misi rogorc danaSaulis gaxsnis 

ubralo obieqtis mtkicebulebiT rols) `aRmoCenis~ tendencias Seesa-

bameba. amis Sedegad, dRes _ rogorc es, magaliTad, germaniaSi nacio-

nalisturi miwisqveSa organizaciis (NSU) winaaRmdeg procesze xde-

boda _ dacvis mxaris pirispir braldebis warsadgenad ara ubralod 

prokurorTa TvalsaCino raodenobaa warmodgenili, aramed maT gver-

diT imyofeba sul mcire 50 sxva advokati, romelTac, rogorc kerZo 

bralmdeblis warmomadgnelebs, prokurorebTan erTad samarTlebrivi 

ganxilva da sakuTari uflebebis (mag., kiTxvis dasmis ufleba, sabral-

debo sityva da a.S.) ganxorcieleba SeuZliaT (rasac praqtikaSi aseve 

iyeneben). 

VIII. evropuli saproceso uflebebis garantia

evrokavSiris wevr saxelmwifoebSi calkeuli saproceso wesebis 

harmonizacia, marTalia, ar gulisxmobs uSualod moqmedi saproceso 

minimaluri standartebis SemoRebas, Tumca, evrokavSiris masStabiT 

savaldebulo ZiriTad uflebaTa garantiebi evrokavSirs samarTal-

Semoqmedebis dros avaldebulebs, rom isini direqtivebSi iqnas (da 

Zvelad CarCo-gadawyvetilebebSi) gaTvaliswinebuli.

lisabonis xelSekrulebis ZalaSi Sesvlamde evrokavSirma aiRo 

valdebuleba, rom adamianis uflebaTa evropul konvenciaSi gaTvalis-

winebul uflebebs pativs scemda. amiT konvenciis me-3, me-5 da me-7 

muxlebSi gaTvaliswinebul saproceso uflebebs evrokavSiris samar-

TalSemoqmedebisas sisxlis saproceso samarTlis sferoSi arapirda-
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piri moqmedebis Zala mieniWaT. lisabonis xelSekrulebiT konvenciis 

ZiriTadi uflebebi evrokavSiris Sesaxeb xelSekrulebis me-6 muxlis 

me-3 punqtis mixedviT evrokavSiris yvela wevri saxelmwifos saerTo 

konstituciur tradiciebTan erTad evropuli ZiriTadi uflebebis 

nawili gaxda. igive exeba evrokavSiris Sesaxeb xelSekrulebis me-6 

muxlis pirvel punqtSi savaldebulod aRiarebul ZiriTad uflebaTa 

qartiis me-19, 47-e da Semdgom muxlebSi mocemul ZiriTad uflebeb-

sac, romlebic adamianis uflebaTa evropuli konvenciis debulebebis 

msgavsad Seiqmna. vinaidan evrokavSiris ZiriTad uflebaTa sistema 

samarTalSemoqmedebis, anu direqtivebis meSveobiT samarTlebrivi 

normebis dadgenisas, maT Sinaarss sabolood gansazRvravs da imple-

mentaciis normebis interpretaciisas isini _ evrokavSiris sasamarT-

lis 2013 wlis Akerberg/Fransson saqmeze gadawyvetilebis mixedviT _ 

nacionaluri implementaciis samarTlis dros gaTvaliswinebul unda 

iqnas, es garantiebi Tavad arian saimplementacio standartebis myari 

Semadgeneli nawili. evrokavSiris arc erT direqtivas ar SeuZlia ev-

rokavSiris ZiriTad uflebaTa wesrigTan winaaRmdegobaSi movides, 

koliziurad iqnas interpretirebuli an gamoyenebuli. sisxlis sapro-

ceso samarTlis sferoSi arsebuli evropeizaciis normebi amiT evro-

kavSiris iusticiur ZiriTad uflebebsac Seicaven; rogorc Akerberg/
Fransson gadawyvetilebiT iqna dadgenili, nacionaluri sisxlis samar-

Tlis procesis calkeuli samarTlebrivi sferoebis evropeizacia 

saimplementacio samarTlis (da amiT nacionalur samarTalSi ukve 

arsebuli direqtivis Sesabamisi normebis arsebobis SemTxvevaSic, ma-

Sin, roca kanonmdeblis qmedeba aRaraa saWiro) evrokavSiris ZiriTadi 

uflebiT SeboWvas iwvevs.

IX. praqtikuli efeqtebi

evropuli sisxlis samarTali dRes evrokavSiris marTlmsajulebis 

sasamarTlos praqtikaSi, iseve rogorc nacionaluri sisxlis samarTlis 

sasamarTloebisaTvis, mniSvnelovan faqtorad Camoyalibda. evrokavSiris 

marTlmsajulebis sasamarTloSi arsebuli saqmeebis daaxloebiT 10 % ev-

ropuli sisxlis samarTlis sakiTxebs exeba. am dros ZiriTadad saqme exeba 

evrokavSiris masStabiT moqmed ne bis in idem princips (Sengenis SeTanxmebis 

ganxorcielebis Sesaxeb xelSekrulebis 54-e muxli, ZiriTad uflebaTa 

qartiis 50-e muxli) da evropuli dapatimrebis brZanebis Sesaxeb CarCo-

gadawyvetilebasTan dakavSirebul interpretaciis sakiTxebs, anu _ am 

mxriv egzemplarulad _ samarTlebrivi urTierTdaxmarebis samarTals; 
ganxilvis sagani aseve iyo dazaralebulTa dacva („Pupino~) da xandazmu-
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lobis Sesaxeb sakiTxebi („Berlusconi~-s 2005 wlis saqmidan dawyebuli, 2017 

wlis `Tarico II~ saqmiT damTavrebuli). es saqmeebi sisxlis saproceso 

samarTalsac ganekuTvnebian (miuxedavad imisa, rom `Tarico II~ saqmeSi ev-
rokavSiris marTlmsajulebis sasamarTlos mouwia eRiarebina, rom ital-

iur samarTalSi _ gansxvavebiT, magaliTad, germaniisagan, sadac, rogorc 

cnobilia, xandazmulobis vadebis Semdgomi gagrZeleba momxdara _ xan-

dazmulobis vadebi materialuri sisxlis samarTlis nawilia da nullum cri-
men, nulla poena sine lege princips eqvemdebareba), ris Sedegadac absolutu-

rad SesaZlebelia imis mtkiceba, rom farTo gagebiT evropuli sisxlis 

samarTlis farglebSi evrokavSiris marTlmsajulebas sasamarTlos praq-

tika sisxlis saproceso samarTlis sakiTxebzec axdens koncentracias.

amas emateba isic, rom evrokavSiris ZiriTadi uflebebis da gansa-

kuTrebiT ZiriTad uflebaTa qartiis adamianis uflebaTa evropuli 

konvenciis garantiebTan aRniSnul axlo naTesaobas, adamianis ufle-

baTa evropuli sasamarTlos aqtualuri praqtikidan gamomdinare, 

sabolood iqamde mivyavarT, rom strasburgis sasamarTlo praqtika 

evrokavSiris sisxlis saproceso samarTalze ara formaluri Tval-

sazrisiT, aramed ufro Sinaarsobrivad, axdens zegavlenas. vinaidan 

sisxlis saproceso samarTali adamianis uflebaTa evropuli konven-

ciis me-5 da me-6 muxlebis mniSvnelobis gamo adamianis uflebaTa ev-

ropuli sasamarTlos praqtikaSi did rols TamaSobs, evropuli, anu 

evropizebul sisxlis saproceso samarTals evrokavSiris marTlmsa-

julebis sasamarTlos praqtikaSi da evrokavSiris yvela wevri saxelm-

wifos samarTalganviTarebisTvisac didi mniSvneloba gaaCnia. 

X. evropuli prokuratura, rogorc evropeizebuli sisxlis 

saproceso samarTlis axali gamowveva

mas Semdeg, rac evrokavSiris wevri saxelmwifoebis didi umrav-

lesoba 2020 wlisTvis evropuli prokuraturis Seqmnaze SeTanxmda, 

naTelia, rom evrokavSiris funqcionirebis Sesaxeb xelSekrulebis 

86-e muxlSi mocemuli evropuli (Tumca ara evrokavSiris masStabiT) 

sisxlissamarTlebrivi devnis ganmaxorcielebeli institucia Semd-

gomSi iarsebebs. sisxlis saproceso samarTlis evropeizaciisaTvis 

es ukve didi gamowvevaa. igi gansakuTrebiT evrokavSiris farglebSi 

mtkicebulebaTa gamoyenebis SesaZleblobas exeba. materialuri (TaR-

liTobis) sisxlis samarTlis SemTxvevaSic, situacia kidev ufro gar-

Tuldeba vinaidan evrokavSiris ramdenime wevri saxelmwifo am inicia-

tivis miRma rCeba.
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I. samarTlis harmonizaciis mizani

evrokavSiri ukve 25 welze metia, rac wevri saxelmwifoebis sisx-

lis saproceso samarTalze axdens zegavlenas.466 Sesabamis normati-

ul bazas qmnis evrokavSiris dRevandeli primeruli samarTali,  2009 

wlis pirvel dekembers ZalaSi Sesuli lisabonis xelSekruleba,467 ro-

melic Sedgeba evrokavSiris Sesaxeb xelSekrulebisa da evrokavSiris 

funqcionirebis Sesaxeb xelSekrulebisgan468 maTSi definirebulia kav-

Siris damoukidebeli mizani,469  moxdes `Tavisuflebis, usafrTxoebisa 

da marTlmsajulebis sivrcis~ Seqmna da garantireba.

evrokavSiris Sesaxeb xelSekrulebis me-3 muxlis me-2 punqtis 

mixedviT, evrokavSiri sTavazobs Tavis moqalaqeebs Tavisuflebis, 

usafrTxoebisa da marTlmsajulebis sivrces Sida sazRvrebis gareSe, 

sadac, _ im Sesabamis RonisZiebebTan kavSirSi, romlebic dakavSire-

bulia sazRvrebis kontrolTan, TavSesafarTan, migraciasTan, aseve 

danaSaulis Tavidan acilebasa da mis winaaRmdeg brZolasTan _ uzrun-

velyofilia pirebis Tavisuflad gadaadgileba.

evrokavSiris funqcionirebis Sesaxeb xelSekrulebis 67-e muxlis 

pirveli punqti adgens Semdegs: evrokavSiri qmnis Tavisuflebis, us-

afrTxoebisa da samarTlis sivrces, romelic pativs scems ZiriTad 

uflebebsa da wevri saxelmwifoebis gansxvavebul samarTlebriv sis-

466 am statiaSi ar iqneba ganxiluli evrokavSiris samarTlis mier zegavlenamoxde-

nili _ sakartelo saproceso samarTali da administraciul samarTaldarRvevaTa 

formaluri samarTali.

467 ABl. Nr. C 83/13 v. 30.3.2010 (konsolidierte Fassung).
468 ABl. Nr. C 83/47 v. 30. 3. 2010 (konsolidierte Fassung).
469 Schramm, 2018, Kap. 4 Rn. 5.
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temebsa da tradiciebs.

Tavisuflebis, usafrTxoebisa da samarTlis sivrcis fundaments 

sisxlis samarTlis saqmeebze iusticiuri TanamSromloba qmnis. es 

TanamSromloba, Tavis mxriv, (sisxlis) samosamarTleo gadawyvetile-

bebis ormxrivi aRiarebis centralur princips da amiT erTmaneTTan 

mWidrod dakavSirebul RonisZiebebs exeba. ormxrivi aRiarebis prin-

cipi Tavdapirvelad Sida bazris Seqmnis mizniT ekonomikur samarTal-

Si gamoiyeneboda da mogvianebiT igi samoqalaqo samarTlis saqmeebze 

sasamarTlo gadawyvetilebebzec gavrcelda. tamperes specialuri 

sxdo mis Semdeg igi sisxlis samarTlisTvisac gamoiyeneba.470

ormxrivi aRiarebis principi moicavs sisxlis saproceso samarTa-

lis harmonizaciasac, romelsac `damxmare funqcia~471 gaaCnia. samarT-

lis harmonizacia ̀ komplementaruli~ instrumentia, raTa man ormxrivi 

aRiarebis principis efeqturobas Seuwyos xeli.472 masTan erTad uz-

runvelyofil unda iqnas, ormxrivi aRiarebis principis saerTaSori so 

praqtikaSi ganxorcielebac da misi SeZlebisdagvarad Seuferxebeli 

funqcionireba.473 ormxrivi aRiareba niSnavs erT wevr saxelmwifoSi 

kanonierad miRebuli sisxlis samarTlis iusticiuri gadawyvetilebis 

yvela sxva wevr saxelmwifoSi aRiarebas.474 am gadawyvetilebis arsebi-

Ti Sinaarsobrivi  gadamowmeba aRar xdeba. Sesabamisad, sisxlis sapro-

ceso samarTlis harmonizebiT primeruli samarTlis mier miniWebuli 

SesaZleblobebis farglebSi, evrokavSiris yvela wevr saxelmwifoSi 

erTnairi dacvis standarti iqmneba. amiT evrokavSiris wevri saxelmwi-

foebis sisxlis samarTlis sistemebs Soris aqamde arsebuli, nawilob-

riv Zalian didi gansxvavebebi unda Semcirdes, sul mcire im sferoeb-

Si, romlebSic evrokavSiris funqcionirebis Sesaxeb xelSekrulebis 

82-e muxliT aris nebadarTuli.

harmonizaciiT politikasa da praqtikaSi arsebul winaaRmdego-

bebs unda gaeces pasuxi, romlebic aseT aRiarebas skeptikurad da 

uaryofiTad udgebian. es saxezea, maSin, roca saproceso RonisZie-

bebis mimarT standartebi (mag., braldebulis dakiTxva, telekomuni-

kaciis kontroli) im saxelmwifoSi, romelmac RonisZiebis brZaneba 

gasca, mniSvnelovnad dabalia (mag., roca policiis mier ubralo brZa-

nebis gacema sakmarisia), vidre aRmasrulebel saxelmwifoSi (sadac, 

mag., samosamarTleo daTqma arsebobs). amave dros, arsebobs, dacvis 

470 Sead, magaliTad, Jähnke, in: Jähnke/Schramm, Kap. 4 Rn. 35.
471 Böse, EnzEuR (Bd. 9), §4 Rn. 42; Esser, 2017, §5 Rn. 10.
472 Hochmayer, Frankfurter Kommentar, Art. 82 Rn. 24; Satzger, in: Streinz, Art. 82 AEUV, Rn. 10.
473 Pointiert Satzger, in: Streinz, AEUV, Rn, 2.
474 Schramm, 2018, Kap. 4 Rn. 112.
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mxaris fundamenturi uflebebis darRvevis saSiSroeba. aseTi samarT-

lebrivi gansxvavebebis arsebobisas samarTlis harmonizaciam, rogorc 

ndobaze damyarebulma meqanizmma, ormxrivi aRiareba SeiZleba arsebi-

Tad gaamartivos. amiT sxva wevri saxelmwifos samarTlebrivi qmede-

bebis mimarT ormxrivi ndoba, rogorc aRiarebis safuZveli, Zlierde-

ba.475 Sesabamisad, ormxrivi aRiareba sisxlis saproceso samarTalSi 

minimalur harmonizaciis winapirobadac ki gvevlineba.476

evrokavSiris funqcionirebis Sesaxeb xelSekrulebis 82-e muxlis 

pirveli punqti: kavSirSi iusticiuri TanamSromloba sisxlis samar-

Tlis saqmeebSi eyrdnoba sasamarTlo ganaCenebisa da gadawyvetile-

bebis ormxrivi aRiarebis princips da moicavs wevri saxelmwifoebis 

samarT lebrivi debulebebis harmonizacias, me-2 punqtsa da 83-e muxl-

Si dasaxelebul sferoebSi.

amiT naTlad Cans, rom sisxlis saproceso samarTlis harmonizacia 

ara marto sisxlissamarTlebrivi devnis saerTaSoriso interesebis 

formalur ganxorcielebas emsaxureba, aramed, upirveles yovlisa, 

sisxlis samarTlis procesSi adamianis uflebaTa dacvas. Sesabamisad, 

samarTlis harmonizacias udavod didi mniSvneloba gaaCnia adamianis 

uflebaTa kuTxiT.477

meore mxriv, evrokavSiri evrokavSiris funqcionirebis Sesaxeb 

xelSekrulebis 82-e muxlis farglebSi miznad ar isaxavs yovlis-

momcveli, srulfasovani, sayovelTao evropuli sisxlis saproceso 

samarTlis Seqmnas. sisxlis samarTlis procesualuri harmonizaciis 

centrSi kvlav is mizani dgas, rom sisxlissamarTlebrivi iusticiuri 

sistemebis efeqturi TanamSromlobis mizniT erTmaneTTan dakavSireba 

da misi gaxsna moxdes, raTa gadalaxul iqnas klasikuri samarTlebri-

vi urTierTdaxmarebis samarTlis gamoyenebis dros am TanamSrom-

lobis inertuloba da winaaRmdegobebi.478 wina planze dgas (mxolod) 

calkeuli sakiTxebis harmonizacia, rac, pirvel rigSi procesualur 

da braldebulis uflebebTan dakavSirebul  sakiTxebs gulisxmobs.479

475 Hochmayr, Frankfurter Kommentar, Art. 82 Rn. 24; Vogel/Eisele, in: Grabitz/Hilf/Nettesheim, 
Art. 82 Rn. 47.
476 Hauck, EnzEuR Bd. 9, §11 Rn. 49: ormxrivi aRiarebis principi sisxlis samarTlis 

iusticiaSi ar aris yvela problemis gadawyvetis universaluri saSualeba.

477 sworad aRniSnavs Hauck, EnzEuR Bd. 9, §11 Rn. 55. 
478 Meyer, in: von der Groeben/Schwarze/Hatje, Art. 82 AEUV Rn. 1.
479 Satzger, in: Streinz, Art. 82 Rn. 46.
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II. `Tavisuflebis, usafrTxoebisa da marTlmsajulebis 

sivrce~ - Sengenidan lisabonamde

Tavisuflebis, usafrTxoebisa da marTlmsajulebis sivrcis ganvi-

Tarebisa da evrokavSiris mier nacionaluri sisxlis saproceso samar-

Tlis mzardi harmonizaciis gasaziareblad, Tavdapirvelad saWiroa am 

politikuri miznisa da gamoyenebuli samarTlebrivi instrumentebis 

warmoSobis istoriis ganxilva.

1. Sengenis SeTanxmeba

1985 wlis 14 ivnisis Sengenis SeTanxmebis480 safuZvelze eqvsi 

saxel mwifos _ germaniis, safrangeTis, luqsemburgisa da beneluqsis 

sami saxelmwifos _ sazRvrebi gaixsna481 da pirTa kontroli gauqmda, 

riTac, amavdroulad, danaSaulis Cadenis axali riskebi gaCnda. mosa-

lodneli iyo, rom Sengenis mier Seqmnil evropis centralur nawilSi 

Tavisufali gadaadgilebis uflebiT damnaSaveebic isargeblebdnen.482 

nacionalur sisxlis samarTlis devnis ganmaxorcielebel organo-

ebs maSin (da dRemde ar gaaCniaT) ar gaaCndaT sisxlissamarTlebrivi 

devnis `Tavisufali gadaadgilebis ufleba~: sisxlissamarTlebrivi 

devnisTvis kompetencia nacionalur sazRvrebTan mTavrdeba. aqedan 

gamomdinare, nacionalur sisxlissamarTlebrivi devnis ganmaxorci-

elebel organoebs Soris transnacionaluri TanamSromlobis axali 

koncefcia unda ganviTarebuliyo.

samarTlebrivi urTierTdaxmarebis tradiciul samarTals Senge-

nis sazRvrebRia sivrceSi namdvilad ar SeeZlo Sedegis motana. ar-

sebuli samarTlebrivi daxmarebis instrumenti `mouxerxebeli, rTu-

li, arasrul yofili~ iyo da amave dros, igi sagareo-politikuri 

da naciona luri suverenitetis sakiTxebTan iyo dakavSirebuli.483 

gadawyvetilebis mimRebi pirebi ar iyvnen iusticiis organoebi (sa-

konsuloebi da saminis troebi). amave dros, samarTlebrivi urTi-

er T        daxmareba mkacr winapirobebTan iyo dakavSirebuli (rogori-

caa, mag. ormxrivi dasjadoba) da krZalavda sakuTari moqalaqeebis 

480 Gemeinsames Ministerialblatt 1986, S. 79 Nr. 5.
481 vinaidan adamianTa Tavisuflad gadaadgileba evrokavSiris yvela saxelmwifoSi 

ar SemouRiaT, saubroben agreTve (evrokavSiris teritoriis araidentur) `Senge-

nis sivrceze~.

482 Vogel/Eisele, in: Grabitz/Hilf/Nettesheim, Art. 82 AEUV Rn. 2.
483 Jähnke, in: Jähnke/Schramm, 2017, Kap. 4 Rn. 32 ff.
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eqstradicias,484 ris gamoc Sengenis SeTanxmebam evrokavSiris masSta-

biT politikuri diskusia gamoiwvia, Tu rogor SeiZleboda transna-

cionaluri sisxlissamarTlebrivi devnis gaumjobeseba.

5 wlis Semdeg Seqmnil `Sengenis SeTanxmebis ganxorcielebis Sesa-

xeb 1990 wlis 16 ivnisis xelSekrulebaSi~485 Caido normebi (48-e da Sem-

dgomi paragrafebi), romliTac sisxlis samarTlis saqmeebze samarT-

lebrivi urTierTdaxmareba damatebiTi da praqtikuli meqanizmi unda 

gamxdariyo. Sengenis SeTanxmebis ganxorcielebis Sesaxeb xelSekrule-

biT wevri saxelmwifoebis policiuri da iusticiuri TanamSromlo-

bis gaZliereba daiwyo. umniSvnelovanes normas orjer msjavrdebis 

transnacionaluri akrZalva (xelSekrulebis 54-e muxli) warmoadgens. 

xelSekrulebis monawile saxelmwifoebi, policiuri TanamSromlobis 

mxriv informaciaTa gacvlazec (xelSekrulebis 39-e muxli) SeTanxmd-

nen. aseve SesaZlebeli gaxda transnacionaluri faruli TvalTvalis 

ganxorcieleba (xelSekrulebis me-40 muxli) da Sesabamisi winapiro-

bebis arsebobisas sazRvrebs miRma pirebis devna, romlebsac qmedebis 

Cadenisas waaswres (xelSekrulebis 41-e muxli).486 nacionaluri sisxlis 

saproceso samarTlis harmonizaciis kompetencias es xelSekrulebe-

bi ar Seicavdnen. maT wevri saxelmwifoebis mxolod nawilma moawera 

xeli. Tu rogor moxda samarTlebrivi urTierTdaxmarebis ganviTa-

reba, am wignSi, hegeris statiebSi iqneba warmoCenili. evrokavSirTan 

dakavSirebuli samarTlebrivi urTierTdaxmareba da sisxlis sapro-

ceso samarTlis harmonizacia evrokavSiris kriminalur-politikur 

dRis wesrigSi sul idga da dRemde aqtualuria.

2. maastrixtis xelSekruleba

sisxlis samarTlis saqmeebze policiuri da iusticiuri TanamS-

romloba male primeruli samarTlis da amiT evrokavSiris (damafuZne-

beli) xelSekrulebebis nawili gaxda. nacionaluri sisxlis saproceso 

samarTlis primeruli samarTliT legitimirebuli harmonizacia maas-

trixtis xelSekrulebiT (ZalaSi Sevida: 1.11.1993) daibada.487 am xelSek-

rulebas didi istoriuli mniSvneloba ara marto imis gamo gaaCnia, 

rom evropuli gaerTianeba evrokavSirad iqca da axali valuta, evro 

Seiqmna, aramed evropuli gaerTianebis evrokavSirSi metamorfoziT 

484 Satzger, in: Streinz, Art. 82 Rn. 7.
485 Bundesgesetzblatt 1993 Band II, S. 1013.
486 Sead. Kugelmann, in: Böse, EnzEur Bd. 9, §17 Rn. 94.
487 ABl. EG NR. C 224 v. 31. 8. 1992.
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axali, magram lisabonis xelSekrulebiT kvlav gauqmebuli, evrokav-

Siris ZiriTadi struqtura Seiqmna (sami svetis modeli).

garda amisa, dasaxul iqna axali politikuri miznebi. saxel dobr, 

evrokavSirma miznad daisaxa wevr saxelmwifoebSi moqmedi viwro 

gagebiT sisxlis samarTlis Seqmna. evrokavSiri struqturulad sami 

sfe ros saxiT, vizualurad ki sami svetis farglebSi, daiyo. axlad 

Seqmnil `mesame svetSi~ (e.w. iusticiur da Sinagan saqmeTa sferoSi 

TanamSromloba) gansazRvruli danaSaulebis sferoebi, (mag. arale-

galuri migraciisa da narkotikebiT vaWrobis winaaRmdeg brZola) 

iusticiuri da policiuri TanamSromloba, aRiarebul iqna e.w. `er-

Tobliv RonisZiebebad~.488 maSin, roca evropuli gaerTianebis wevr 

saxelmwifoebSi (sisxlis) samarTlebrivi TanamSromloba manamde 

strasburgis konvenciebiT (evropis sabWo) iyo mowesrigebuli,489 maas-

trixtis xelSekrulebiT samarTalSemoqmedeba briuselisken (evroka-

vSiri) gadaixara. paralelurad dafuZnda evropoli. umniSvnelovanes 

CarCo-gadawyvetilebebs, romlebic sisxlis saproceso samarTals gan-

sakuTrebiT samarTlebrivi urTierTdaxmarebis kuTxiT exebian, mie-

kuTvnebian CarCo-gadawyvetilebebi evropuli dapatimrebis brZanebis 

Sesaxeb490 da sisxlis samarTlis procesSi msxverplis uflebebis Sesa-

xeb.491

3. amsterdamis xelSekruleba. tamperes specialuri Sexvedra

amsterdamis xelSekrulebiT (ZalaSi Sevida 1999 wlis pirvel 

maiss) sisxlis samarTlis saqmeebze policiuri da iusticiuri Tanam-

Sromloba evrokavSiris mesame svetis farglebSi wina planze gadmovi-

da da gaZlierda. amave dros, Sengenis SeTanxmebis samarTalma prime-

rul samarTalSi gadainacvla. evrokavSiris miznad `Tavisuflebis, 

usafrTxoebisa da marTlmsajulebis~ erTiani sivrcis mowyoba pirve-

lad da pirdapir iqna aRiarebuli.492 transnacionaluri danaSaulo-

bebisgan dacvac am mizans miekuTvneboda.

evrokavSiris Sesaxeb xelSekrulebis Zveli redaqciis 29-e muxlSi 

aseTi danaSaulebis winaaRmdeg brZolisa da prevenciis kuTxiT na-

488 Titel VI, Art. K. 1. Nr. 4, 5. 7, 9 EUV von Maastricht: 
489 Vogel/Eisele, in: Grabitz/Hilf/Nettesheim, Art. 82 AEUV Rn. 1.
490 sabWos 2002 wlis 13 ivnisis 2002/584/JI, CarCo-gadawyvetileba evropuli dapatim-

rebisa da wevr saxelmwifoTa Soris gadacemis Sesaxeb ABl. 2002, Nr. L 190, 1.
491 sabWos 2001 wlis 15 martis 2001/220/JI, CarCo-gadawyvetileba sisxlis samarTlis 

procesSi msxverplis mdgomareobis Sesaxeb ABl. 2001, Nr. L 82, 1.
492 Schramm, 2018, Kap. 4 Rn. 4.
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cionaluri iusticiuri da policiuri organoebis TanamSromloba iyo 

dadgenili. garda amisa,  Seiqmna SesaZlebloba organizebuli danaSau-

lis, narkotikebiT vaWrobisa da terorizmis sferoSi dadgeniliyo 

danaSaulis qmedebis Semadgenlobisa da sanqciebis minimaluri far-

glebi. evrokavSiris wevri saxelmwifoebis mTavrobebis TanamSromlo-

ba evrokavSiris sabWoSi (SidasamTavroboTaSoriso) xorcieldeboda 

saerTaSoriso-samarTlebrivi xelSekrulebebis, CarCo-gadawyvetile-

bebis gamocemis gziT. amavdroulad, mTavrobis meTaurTa sabWoSi 

erTxmianobis principi moqmedebda, maSin, roca evropul parlaments 

mosmenis, magram Carevis ufleba ar gaaCnda da evrokavSiris marTl-

msajulebis sasamarTlos mxridan kontrolis kompetencia ki Zalian 

SezRuduli iyo. sabolood, Semdgomi sekundaruli samarTlebrivi 

wesebis meSveobiT CarCo-gadawyvetilebebis, direqtivebisa da konven-

ciebis sakmaod mravalferovani sistema Seiqmna. 

sisxlis samarTlis saqmeebze iusticiuri TanamSromlobis sfero-

Si, amsterdamis/nicis xelSekrulebis 31-e muxlis pirveli punqtis 

`g~ qvepunqtiT, agreTve ganisazRvra wevr saxelmwifoebSi moqmedi 

normebis urTierTSesabamisoba, Tuki es TanamSromlobis gaumjobe-

sebisaTvis iqneboda aucilebeli. aqedan naTlad Cans, rom harmoni-

zacia, upirveles yovlisa, imisaTvis aris saWiro, rom evrokavSirSi 

transnacionaluri sisxlissamarTlebrivi devna da samarTlebrivi 

urTierTdaxmareba efeqturad  da martivad ganxorcieldes.

tampereSi (1999), sabWos specialuri Sexvedris dros, ormxrivi 

aRiarebis principi Sida da iusticiuri politikis warmarTvis fun-

damentad iqna aRiarebuli.493 man, mogvianebiT, 2004 wlis (Cavardnil) 

konstituciur xelSekrulebaSic hpova asaxva da is, bolos, lisabonis 

xelSekrulebaSi, kerZod, evrokavSiris funqcionirebis wesis Sesaxeb 

xelSekrulebis 67-e da 82-e muxlebSi iqna Cadebuli.

4. lisabonis xelSekruleba

lisabonis xelSekrulebiT (ZalaSi Sevida 2009 wlis pirvel dekem-

bers) iusticiuri da saSinao politikis sfero da amiT sisxlis samar-

Tali, 2004 wlis (Cavardnili) sakonstitucio xelSekrulebis msgavsad 

xelmeored iqna gadafasebuli da mniSvnelovnad reformirebuli. 

`Tavisuflebis, usafrTxoebisa da samarTlis sivrcis~ Seqmna evro-

kavSiris damoukidebeli mizani gaxda (evrokavSiris Sesaxeb xelSek-

rulebis me-3 muxlis me-2 nawili). evrokavSiris funqcionirebis Sesa-

493 Satzger, in: Streinz, Art. 82 Rn. 9.
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xeb xelSekrulebis me-4 muxlis me-2 punqtis `j~ qvepunqtis mixedviT 

igi kavSiris politikisa da samarTlebrivi Semoqmedebis kompetenciis 

mTavar sferos, evrokavSirsa da mis wevr saxelmwifoebs Soris e.w. 

dayofili kompetenciis saxiT warmoadgens. 

sisxlissamarTlebrivi TvalsazrisiT es mizani usafrTxoebis im 

RonisZiebebis saSualebiT unda iqnas miRweuli, romlebic evrokav-

Siris funqcionirebis Sesaxeb xelSekrulebis 67-e muxlis me-3 punqtSia 

dasaxelebuli (danaSaulebTan, rasizmisa da qsenofobiis winaaRmdeg 

brZola; policiisa da iusticiis TanamSromloba; ormxrivi aRiare-

ba; samarTlebrivi normebis harmonizacia). kavSiris miznis misaRwev 

saSualeba, romelsac evrokavSiris funqcionirebis Sesaxeb xelSek-

rulebis V nawilis saTauri warmoadgens, aris (sazRvrebis kontroli, 

TavSesafris, migraciisa da samoqalaqo saqmeebze iusticiuri Tanam-

Sromlobis paralelurad) sisxlis samarTlis saqmeebze iusticiuri 

TanamSromloba (evrokavSiris funqcionirebis Sesaxeb xelSekrulebis 

82-86-e muxlebi). evrokavSiris mier es politikuri sfero `harmonize-

bul~ iqna, anu evrokavSiris instituciebis struqturebsa da proce-

sualur RonisZiebebSi iqna CarTuli, me-3 sveti ki gauqmda.

evrokavSiris sisxlissamarTlebrivi politika da samarTalSemoq-

medeba Semdgom, 2010-2014 wlebSi e.w. stokholmis programiT ganisaz-

Rvra (Ratsdok 170024/09; am sakiTxis Sesaxeb Brodowski, ZIS 2010, 377). mas 
mohyva e.w. `post-stokholmis programa~, romelic 2014 wels evro-

pulma sabWom (Ratsdokument EUCO79/14) 2015-2019 wlebisTvis ganaviTa-

ra.494 igi Seicavs daskvniTi debulebebis katalogs Tavisuflebis, usa-

f    r  T xoebisa da samarTlis sferoSi strategiul saxelmZRvanelosTan 

erTad (mag., iusticiuri TanamSromlobis gaZliereba, mZime da orga-

nizebul danaSaulTa winaaRmdeg brZola, `namdvili evropuli samarT-

lebrivi sivrcis~ Seqmna).

III. direqtivebis meSveobiT sisxlis saproceso samarTlis 

harmonizaciis sistema evrokavSiris funqcionirebis 

Sesaxeb xelSekrulebis 82-e muxlis mixedviT

maSin, rodesac evrokavSirs danaSaulobebis gansazRvrul sfero-

ebSi nacionaluri materialuri sisxlis samarTlis harmonizaciis 

uflebamosileba, evrokavSiris funqcionirebis Sesaxeb xelSekrulebis 

83-e muxlidan gamomdinare gaaCnia, aseTi harmonizaciis kompetencia 

formalur sisxlis samarTlis sferoSi mxolod evrokavSiris funq-

494 Brodowski, ZIS 2015, 79; Schramm, 2018, Kap. 4 Rn. 5a.
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cionirebis Sesaxeb xelSekrulebis 82-e muxlis safuZvliT arsebobs. 

primeruli samarTlis mixedviT evrokavSiris funqcionirebis Sesaxeb 

xelSekrulebis 82-e muxlis pirveli punqtis pirveli winadadeba ad-

gens or programul princips, saxeldobr, ormxriv aRiarebas (82-e mux-

lis pirveli punqtis pirveli winadadebis pirveli naxevari) da aseve 

samarTlis harmonizacias 82-e muxlis pirveli punqtis me-2 winadade-

basa da 82-e muxlis me-2 punqtSi mocemul sferoebSi.

ormxrivi aRiarebis principi,  sisxlis samarTlis saqmeebze TanamS-

romlobis safuZvelia, romelic evrokavSiris funqcionirebis Sesaxeb 

xelSekrulebis 82-e muxlis pirveli punqtis me-2 winadadebiT SeiZle-

ba harmonizebul iqnas. norma miuTiTebs RonisZiebebze `Cveulebrivi 

sakanonmdeblo procesis Sesabamisad~, rac evrokavSiris funqcioni-

rebis Sesaxeb xelSekrulebis 289-e muxlis pirveli punqtis pirveli 

winadadebis mixedviT, direqtivebisa da CarCo-gadawyvetilebebis 

garda, dadgenilebebsac moicavs. Sesabamisad, Sidaevropuli samarT-

lebrivi urTierTdaxmarebis sferoSi, dadgenilebis miRebiT, SeiZleba 

Seiqmnas aranacionaluri  samarTlebrivi urTierTdaxmarebis meqa-

nizmi, romelic, Tavis mxriv, sisxlis samarTlis procesSi pirdapir 

imoqmedebs.495 jerjerobiT, dadgenilebebis gamocema ar momxdara da 

gamoyenebul iqna `mxolod~ direqtivis forma.

sxva wesi moqmedebs sisxlis saproceso samarTalSi minimaluri 

standartebis mimarT, romlebic evrokavSiris funqcionirebis Sesaxeb 

xelSekrulebis 82-e muxlis me-2 punqtiT SeiZleba dadgindes. miuxe-

davad imisa, rom aq saqme exeba Cveulebriv sakanonmdeblo process, 

erTaderT legitimur samarTlebriv instrumentad direqtivis gamo-

cema miiCneva (da ara dadgenilebis an gadawyvetilebis).496 direqtiva 

miiReba komisiis an wevri saxelmwifoebis meoTxedis iniciativiT (ev-

rokavSiris funqcionirebis Sesaxeb xelSekrulebis 76-e muxli). moce-

mul samarTlebriv instruments is efeqti gaaCnia, rom wevr saxelmwi-

fos Tavisuflad SeuZlia gadawyvitos, Tu ra samarTlebrivi formiTa 

da saSualebiT moaxdens mis implementacias nacionalur samarTalSi 

(evrokavSiris funqcionirebis Sesaxeb xelSekrulebis 288-e muxlis 

me-3 punqti). es `frTxilad mopyrobis principis~ (Schonungsgrundsatz) 
saproceso-samarTlebrivi gamovlinebaa.497

495 Böse, ZIS 2010, 76; Satzger, in: Streinz, AEUV, Art. 82 Rn. 16.
496 Böse, EnzEuR Bd. 9, §4 Rn. 47. lisabonis xelSekrulebis ZalaSi SesvliT harmo-

nizaciis yofili samarTlebrivi instrumenti, CarCo-gadawyvetileba, direqtiviT 

Seicvala; Sead. Satzger, in: Streinz, Art. 82 Rn. 45.
497 Vogel/Eisele, in: Grabitz/Hilf/Nettesheim, Art. 82 Rn. 88, 89; igive pozicia aqvs, Meyer, 
in: von der Groeben/Schwarze/Hätje, Art. 82 Rn. 37: `nacionaluri suverenuli daTqmebis 
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IV. direqtivebi sisxlis saproceso samarTalSi 

evrokavSiris funqcionirebis Sesaxeb xelSekrulebis 82-e 

muxlis me-2 punqtis mixedviT

es direqtivebi SesaZlebelia Seexos sisxlis saproceso samarTlis 

yvela stadias, iqneba es gamoZieba, sasamarTlo ganxilvebi,  gasaCivre-

ba Tu  ganaCenis aRsruleba.498

1. zogadi standartebi

evrokavSiris funqcionirebis Sesaxeb xelSekrulebis 82-e muxlis 

me-2 punqti sisxlis saproceso samarTlis harmonizaciisaTvis sam 

zogad moTxovnas ayalibebs: 

a) minimaluri wesebi

saqme unda exebodes minimalur wesebs. wevr saxelmwifoebs SeuZ-

liaT Sinaarsobrivad ufro farTo an damatebiTi normebi miiRon an 

SeinarCunon. saxelmwifos aseve SeuZlia dacvis ufro maRali stan-

darti daadginos, vidre amas direqtiva moiTxovs.499 Tu calkeul in-

teresTa Soris konfliqtisas (mag., braldebulsa da dazaralebuls 

Soris), unda moiZebnos praqtikuli daniSnulebis mqone balansi,500 miR-

weul unda iqnas iseTi Sedegi, romelic orive interess optimalurad 

iTvaliswinebs.

b) gansxvavebuli samarTlebrivi sistemebisa da tradiciebis pati-

viscema

direqtivebma, pativi unda scen samarTlebriv sistemebsa da 

tradiciebs Soris arsebul gansxvavebebs. nacionaluri sisxlis sap-

roceso samarTlis fundamenturi principebi evrokavSiris samoqmedo 

sferoSi ar eqceva. magaliTad, oficialurobis an oportunobis prin-

cipma unda imoqmedos Tu sisxlis samarTlis procesi inkvizitoru-

li an adversatoruli saxiT unda warimarTos, ver ganisazRvreba ev-

rokavSiris mier.501 gansxvavebuli wesi moqmedebs adamianis ZiriTad 

uflebaTa standartebTan mimarTebiT, romlebic evropis masStabiT 

gamoxatuleba gadawyvetilebis procesis kavSirizaciis winaSe~.

498 Böse, EnzEuR Bd. 9, §4 Rn. 43.
499 Vogel/Eisele, in: Grabitz/Hilf/Nettesheim, Art. 82 Rn. 92.
500 Satzger, in: Streinz, Art. 82 AEUV Rn. 46.
501 Meyer, in: von der Groeben/Schwarze/Hatjen, Art. 82 AEUV Rn. 40.
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erTgvarovani unda iyos. srulyofili samarTlebrivi identuroba 

am sferoebSi arc aucilebelia da arc mniSvnelovani. evrokavSiris 

funqcionirebis Sesaxeb xelSekrulebis 82-e muxlis me-2 punqti aravi-

Tar SemTxvevaSi ar iZleva samarTlebrivi tradiciebis fundamenturi 

cvli lebebis uflebas.502

g) aucilebloba

samarTalis normebis gamoyeneba aucileblad saWiro unda iyos. 

amiT xazi esmeva subsidiarulobasa da Tanazomierebas.503 sisxlis-

samarTlebrivi devnis gaadvilebaze an zogadi efeqturobis Sesaxeb 

ubralo SeTanxmeba ar aris sakmarisi aucileblobis dasabuTebisTvis. 

garda amisa, gansxvavebebis araRmofxvra TanamSromlobisaTvis aSkara 

dabrkolebas unda qmnides. germaniis SemTxvevaSi SegviZlia vifiqroT 

(samarTlebrivad mxolod eqstremalurad gamonaklis SemTxvevaSi 

dasaSvebi) braldebulis dauswreblad dasjis an braldebulis sa-

kuTar damcvelTan naklebi kontaqtis SemTxvevaze. Tumca, amasTanave 

ar unda moxdes samarTlis harmonizaciis aucileblobisadmi maRali 

moTxovnebis dayeneba. sxva SemTxvevaSi harmonizacia Zalian susti 

iqneboda da iarsebebda saSiSroeba imisa, rom nacionaluri sakonsti-

tucio sasamarTloebis kontrolis instrumenti transnacionaluri 

RonisZiebebis aRsrulebas daabrkolebda.504 federalurma sakonstitu-

cio sasamarTlom lisabonis xelSekrulebaze Tavisi gadawyvetilebiT 

sisxlis samarTlis kompentenciis normebis nacionaluri suverenite-

tis dacvis viwro gamoyeneba konstituciurad gansazRvra: `sisxlis 

samarTlisa da sisxlis saproceso samarTlis normebis demokratiul 

TviTgansazRvrasTan gansakuTrebiT sensitiuri kavSiris gamo, aseTi 

nabijebis gadadgmisas kompetenciis saxelSekrulebo safuZvlebi mka-

crad da ara eqstensiurad unda ganimartos.~505

germanul samecniero literaturaSi Zalian sadavoa, SeiZleba Tu 

ara saproceso standartebis iseT procesSi gamoyeneba, romelsac 

transnacionaluri xasiaTi ar gaaCnia.506 Tumca SeuZlebelia prog-

nozireba imisa, aqvs Tu ara gamosakvlev, erTi SexedviT, wminda nacio-

nalur saqmis garemoebas sazRvargareTTan Semxebloba (mag., msxverpli 

ar aRmoCnda germaniis moqalaqe, damnaSave sazRvargareT imyofeba an 

502 Hauck, EnzEuR Bd. 9, §11 Rn. 114.
503 Esser, 2017, §5 Rn. 11.
504 Satzger, in: Streinz, Art. 82 Rn. 46.
505 BVerfGE 123, 267 Rn. 358.
506 Vogel/Eisele, in: Grabitz/Hilf/Nettesheim, Art. 82 AEUV Rn. 96.
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mniSvnelovani mtkicebuleba sazRvargareTaa). harmonizaciis amgvari 

SezRudva, roca Sesabamisi saproceso samarTlis norma mxolod saz-

RvargareTTan kavSiris SemTxvevaSi unda iqnas gamoyenebuli, ar unda 

CaiTvalos damajereblad. garda amisa, is gamosayeneblad praqtiku-

lic ar iqneba. amave dros, evrokavSiris farglebSi nacionaluri sisx-

lis saproceso samarTlis harmonizacia adamianis ZiriTadi ufle-

bebis gaumjobesebul dacvaze ara ubralod transnacionalur, aramed 

wminda nacionalur SemTxvevebSic zrunavs.

d) germaniis federaluri sakonstitucio sasamarTlos pozicia

germaniis federalurma sakonstitucio sasamarTlom lisabo-

nis xelSekrulebis Sesaxeb gadawyvetilebaSi daadgina, rom sisxlis 

samarTlisa da sisxlis saproceso samarTlis normebis demokratiul 

TviTgamorkvevasTan kavSiri gansakuTrebiT sagrZnobia. Sesabamisad, 

saWiroa evrokavSiris funqcionirebis Sesaxeb xelSekrulebis 82-e mux-

lis me-2 punqtis viwro ganmarteba507. primeruli samarTlis mixedviT, 

es evrokavSiris funqcionirebis Sesaxeb xelSekrulebis 82-e muxlis 

me-2 punqtis me-2 qveabzacis `d~ qvepunqtiTac xdeba naTeli, romlis 

mixedviTac evrokavSiris sisxlis saproceso-samarTlebrivi samar-

TalSemoqmedebis kompetenciis realizeba mxolod mkacri moTxovnebis 

dakmayofilebis SemTxvevaSia SesaZlebeli.508

2. ganawilebuli uflebamosileba

sisxlissamarTlebrivi TanamSromlobis sferoSi kompetenciebi e.w. 

ganawilebul uflebamosilebebs (evrokavSiris funqcionirebis Sesaxeb 

xelSekrulebis me-4 muxlis me-2 punqtis `j~ qvepunqti) ganekuTvneba. 

isini wevr saxelmwifoebTan erToblivad xorcieldeba; saqme exeba or  

konkurentul kanonmdeblobas.509 Sesabamisad, evrokavSirma sakuTari 

uflebamosilebebis ganxorcielebisas marTlzomierebisa da (evrokav-

Siris funqcionirebis Sesaxeb xelSekrulebis me-5 muxlis me-4 pun-

qti), subsidiarulobis princips (evrokavSiris funqcionirebis Sesaxeb 

xelSekrulebis me-5 muxlis me-3 punqti) unda miaqcios yuradReba, rac 

evrokavSiris funqcionirebis Sesaxeb xelSekrulebis 82-e muxlis me-2 

punqtSi gansakuTrebiT („SeZlebisdagvarad aucilebeli~) aris xazgas-

507 BVerfGE 123, 267, 410.
508 Esser, 2017, §5 Rn. 24.
509 amasTan dakavSirebuli dogmaturi sirTuleebi am statiaSi ver iqneba ganxilu-

li; Sead. am sakiTxTan dakavSirebiT magaliTad Nettesheim, in: Grabitz/Hilf/Nettesheim, 
Art. 4 AEUV Rn. 5 ff.
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muli.510 samarTalSemoqmedebisTvis es niSnavs imas, rom evrokavSirs am 

sferoSi ar gaaCnia sruli sakanonmdeblo uflebamosileba. mas SeuZ-

lia Sesabamisi sfero mxolod direqtivebis saSualebiT moawesrigos. 

Tumca, amis miRma sakanonmdeblo upiratesoba nacionalur kanonmde-

bels gaaCnia.

3. harmonizaciis sferoebi evrokavSiris funqcionirebis 

Sesaxeb xelSekrulebis 82-e muxlis me-2 punqtis me-2 qvepunqtis 

mixedviT

evrokavSiris funqcionirebis Sesaxeb xelSekrulebis 82-e muxlis 

me-2 punqtis me-2 qvepunqtis `a~-`d~ qvepunqtebi mTlianad sisxlis 

samarTlis procesisTvis oTx uflebamosilebas Seicavs. Tumca, meoT-

xe uflebamosileba (`d~ qvepunqti) sadavo Semavsebel normas warmoad-

gens, romlis safuZvelzec SesaZlebelia sekundaruli samarTlis mier 

sisxlis samarTlis procesis specifiuri aspeqtebisTvis garkveuli 

kompetenciebi Seiqmnas.

a) mtkicebulebebis dasaSveboba (`a~ qvepunqti)

`a~ qvepunqtis mixedviT, direqtivis mier SesaZlebelia ganisaz-

Rvros sakiTxi, SesaZlebelia Tu ara im mtkicebulebis daSveba, ro-

melic sxva wevr saxelmwifoSi iqna mopovebuli an sxva wevri saxelm-

wifos (sxva) sisxlis samarTlis procesSi gamoyenebuli.511 direqtivam 

SesaZlebelia moaxdinos im normebis harmonizacia, romlebic nacio-

naluri sisxlis saproceso samarTlis kodeqsebSi mtkicebulebebis 

mopovebasa da gamoyenebas awesrigeben. aseve, SesaZlebelia, rom ev-

rokavSirma yadaRis, Cxrekis, satelekomunikacio kontrolis an patim-

robis sakiTxebi erTianad moawesrigos. amiT garantirebuli iqneboda, 

rom evrokavSiris wevr A saxelmwifoSi mtkicebulebaTa mopoveba da 

gamoyeneba imave wesebis dacviT moxdeboda, rogoric es evrokavSiris 

wevr B saxelmwifoSi xdeba da amis gamo mtkicebulebaTa dasaSveboba 

A wevri saxelmwifodan B saxelmwifoSi uproblemod moxdeboda. Tum-

ca evrokavSiris funqcionirebis Sesaxeb xelSekrulebis 82-e muxlis 

me-2 punqtis me-2 abzacis `a~ qvepunqti ar warmoadgens wevr saxelmwi-

foebSi mtkicebulebaTa, maTi mopovebis, dasaSvebobisa da gamoyenebis 

sayovelTao harmonizaciis safuZvels. masSi igulisxmeba mxolod is 

sakiTxi, Tu rodis unda moxdes sazRvargareT ukve mopovebuli mtki-

510 Böse, in: EnzEuR Bd. 9, §4 Rn. 3.
511 Esser, 2017, §5 Rn. 23; Satzger, in: Streinz, Art. 82 Rn. 58.
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cebulebebis aRiareba da am mtkicebulebebis nacionalur sisxlis 

samarTlis procesSi gamoyeneba.512

imis Sesaxeb, sazRvargareT mopovebul mtkicebulebebTan dakav-

Sirebuli direqtivebi Tu rogor SeiZleba gamoiyurebodes da fun-

qcionirebdes, literaturaSi Zalian mcired, an saerTod ar aris 

naxsenebi513 ufro am TemiT spekulireba xdeba.514 sazRvargareTis mtki-

cebulebebis gamoyenebis valdebulebas direqtiva ar SeiZleba Sei-

cavdes.515 aRniSnuli Sidasaxelmwifoebrivi da evrokavSiris samarTlis 

mtkicebulebaTa sistemis paralelur, arsebobas gamoiwvevda.516 aseTi 

dualisturi mtkicebulebaTa sistema ki mizanSewonilad ar miiCneva, 

vinaidan im faqtis gverdis avla mainc ver moxerxdeba, rom sazRvarga-

reTis mtkicebulebebis gamoyenebis dros nacionaluri sisxlis sap-

roceso samarTlis harmonizacia mainc evropuli standartebiT unda 

ganxorcieldes. es ki, sabolood, mtkicebulebiTi samarTlis sayov-

elTao harmonizacias gamoiwvevda. SesaZlebelia gvefiqra direqtive-

bze evropuli mtkicebulebis Sesaxeb517 an warmovidginoT _ fogelis 

vizioneruli magaliTis Tanaxmad _ `evropel mowmeTa dakiTxva~, dad-

genili erTiani standartebiT, romelic wevr saxelmwifoebSi mowmeTa 

dakiTxvis process awesrigebs. aseTi evropuli mtkicebuleba Sesa-

Zlebelia yvela sxva wevri saxelmwifos sisxlis samarTlis procesSi 

mtki cebulebad iqnas daSvebuli.518 sabolood, unda aRiniSnos, rom ev-

rokavSirs evrokavSiris funqcionirebis Sesaxeb xelSekrulebis 82-e 

muxlis me-2 punqtis `d~ qvepunqti aqamde ar gamouyenebia da jerje-

robiT Sesabamis sferoSi direqtiva ar gamocemula.

rTulia evrokavSiris funqcionirebis Sesaxeb xelSekrulebis 

82-e muxlis pirveli punqtis me-2 qvepunqtis pirveli nomrisgan gami-

jvna. amasTan mimarTebiT Semdegi wesi moqmedebs: Tu wevri saxelm-

512 Hochmayr, Frankfurter Kommentar, Art. 82 AEUV Rn. 25; Meyer, in: von der Groeben/
Schwarze/Hatje, Art. 82 Rn. 43.
513 Sead, magaliTad Satzger, in: Streinz, Art. 82 Rn. 49.
514 Sead, mxolod Meyer, in: von der Groeben/Schwarze/Hatje, Art. 82 Rn. 43.
515 Hochmayr, Frankfurter Kommentar, Art. 82 AEUV Rn. 25.
516 Hochmayr, Frankfurter Kommentar, Art. 82 AEUV Rn. 26.
517 Vogel/Eisele, in: Grabitz/Hilf/Nettesheim, Art. 82 Rn. 100.
518 Vogel/Eisele, in: Grabitz/Hilf/Nettesheim, Art. 82 Rn. 100. am magaliTis mimarT kritiku-

ladaa ganwyobili, magaliTad, Meyer, in: von der Groeben/Schwarze/Hatje, Art. 82 AEUV 

Rn. 42, romlis mixedviTac aseTi evropeli mowmis dakiTxva evrokavSiris funq-

cionirebis Sesaxeb xelSekrulebis 82-e muxlis me-2 punqts SeiZleba daeyrdnos. 

magram mas aranairi kavSiri ar gaaCnia ormxrivi aRiarebis principTan. es scdeba 

xelSekrulebis arss da ufro metad sisxlissamarTlebrivi TanamSromlobis gaum-

jobesebis zogad miznebs SeiZleba davukavSiroT.
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wifos survilis Sesabamisad, sxva wevr saxelmwifoSi pirvelad unda 

moxdes mtkicebulebis mopoveba, saqme exeba e.w. mtkicebulebis Sesa-

xeb samarTlebriv daxmarebas; mtkicebulebaTa mopovebis gancxade-

bebis sxva wevr saxelmwifoSi aRiareba SesaZlebelia, ara evrokavSiris 

funqcionirebis Sesaxeb xelSekrulebis 82-e muxlis me-2 punqtis me-2 

qvepunqtiT, aramed mxolod 82-e muxlis pirveli punqtis me-2 qvepun-

qtiT, mowesrigdes.519 magaliTad, evropuli mtkicebulebis brZaneba, 

romelic mtkicebulebis saerTaSoriso mopovebas SesaZlebels xdis, 

samarTlebrivi daxmarebis Temas warmoadgens da Sesabamisad, pirveli 

punqtis me-2 qvepunqts eyrdnoba.520

b) calkeuli pirebis uflebebi (`b~ qvepunqti)

sruliad gansxvavebulad aris evrokavSiris samarTalSemoqmedeba 

`calkeuli pirebis~ sferoSi mowesrigebuli. braldebulis klasikur 

uflebebs wevr saxelmwifoebSi araTanabrad eqceva da eqceoda yurad-

Reba.521 es acdenebi ormxrivi aRiarebisa da sisxlis samarTlis saq-

meebze TanamSromlobisTvis faqtobriv dabrkolebas warmoadgens.522 

2000 wlidan moyolebuli, evrokavSiri represiul, efeqtur sisxlis-

samarTlebriv devnaze mimarTul sisxlis samarTlis politikaze iyo 

koncentrirebuli.523 evrokavSirSi procesis monawileTaTvis, gansa-

kuTrebiT braldebulisaTvis erTiani dacvis donis Seqmnis mizniT, 

sabWom 2009 wels `samoqmedo gegma~ warmoadgina.524 es gegma 6 `mimar-

Tulebas~, anu calkeul RonisZiebebs Seicavda: (RonisZieba A) Tarjim-

nis momsaxureba; (RonisZieba B) braldebis Sesaxeb Setyobinebisa da 

uflebebis ganmarteba; (RonisZieba C) samarTlebrivi daxmarebisa da 

saproceso xarjebis anazRaurebis ufleba; (RonisZieba D) naTesavebTan, 

damsaqmeblebTan da sakonsulo dawesebulebebTan komunikaciis ufle-

ba; (RonisZieba E) daxmarebis aucileblobis mqone eWvmitanilebis an 

braldebulebisTvis dadgenili gansakuTrebuli garantiebi.525 farTo 

samarTlebrivi instrumentis nacvlad (magaliTad, calkeuli pirebis 

519 Meyer, in: von der Groeben/Schwarze, Art. 82 AEUV Rn. 43.
520 Hochmayr, Frankfurter Kommentar, Art. 82 AEUV Rn. 26; Vogel/Eisele, in: Grabitz/Hilf/Net-
tesheim, Art. 82 AEUV Rn. 97; sxva pozicia gaaCnia Suhr, in: Calliess/Ruffert, Art. 82 AEUV 

Rn. 39.
521 Vogel/Eisele, in: Grabitz/Hilf/Nettesheim, Art. 82 AEUV Rn. 101.
522 Hochmayr, Frankfurter Kommentar, Art. 82 AEUV Rn. 27; Vogel/Eisele, in: Grabitz/Hilf/Net-
tesheim, Art. 82 AEUV Rn. 101.
523 Suhr, in: Callies/Ruffert, Art. 82 AEUV Rn. 40.
524 EU-ABl. 2009 C 295.
525 Meyer, in: von der Groeben/Schwarze/Hatje, Art. 82 AEUV Rn. 44.
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uflebebis dacvis Sesaxeb erTaderTi direqtiva) Sesabamisi uflebebi 

samoqmedo gegmis mixedviT izolirebulad sxvadasxva dokumentSi iqna 

asaxuli526 da evrokavSiris samarTalSi srulad implementirebuli.527 

lisabonis xelSekrulebis ZalaSi Sesvlis dRidan am sferoSi uamravi 

direqtiva iqna miRebuli.

stokholmis `gzamkvlevSi~ Semdegi sferoebis mowesrigeba xdeba:

aa) Tarjimnis momsaxureba

sisxlis samarTlis procesSi Tarjimnis momsaxurebisa da Targm-

nis uflebis Sesaxeb 2010 wlis 20 oqtombris direqtivam 2010/64/EU 

unda uzrunvelyos, rom braldebulma, romelsac devnis ganmaxorci-

elebeli saxelmwifos ena ar esmis, dauyovnebliv isargeblos Tarjim-

nis momsaxurebiT, mTeli procesis mimdinareobisas (aseve policiaSi 

dakiTxvisas, direqtivis me-2 muxli). braldebuls, aseve gaaCnia yvela 

mniSvnelovani sabuTis werilobiTi Targmnis ufleba (mag. dapatimrebis 

brZaneba, braldeba an ganaCenebi, direqtivis me-3 muxli). mTargmnelo-

biTi momsaxurebis xarjebi ara braldebulis, aramed wevri saxelmwi-

fos mier ifareba (direqtivis me-4 muxli), rac adamianis uflebaTa 

evropuli konvenciis me-6 muxlis me-3 punqtis `e~ qvepunqtTan Sesaba-

misobaSia. direqtiva germaniaSi sisxlis samarTlis procesSi bralde-

bulis saproceso uflebebis gaZlierebis Sesaxeb 2013 wlis 2 ivlisis 

kanoniT iqna implementirebuli.528

bb) uflebaTa Sesaxeb informireba

`sisxlis samarTlis procesSi uflebaTa ganmartebisa da Setyo-

binebis Sesaxeb~ 2012 wlis 22 maisis direqtiva 2012/13/EU aris winaaR-

mdeg aRZruli braldebis Sesaxeb Setyobinebis valdebulebis sakiTxs 

awesrigebs (direqtivis pirveli muxli). garda amisa, wevrma saxelm-

wifoebma unda uzrunvelyon (direqtivis me-2 muxli), braldebu-

lis dauyovnebliv, zepirad an werilobiT, informireba misi sapro-

ceso uflebebis Sesaxeb.529 am uflebebs miekuTvneba advokatis yolis 

ufleba, ufaso samarTlebrivi konsultaciisa da misi winapirobebis 

ganmartebis ufleba, braldebis Sinaarsis Setyobinebis ufleba, Tar-

jimnis momsaxurebis ufleba da Cvenebis micemaze uaris Tqmis ufleba. 

direqtiva germaniaSi `sisxlis samarTlis procesSi braldebulis sap-

526 Esser, 2017, §5 Rn. 37 ff.; Meyer, in: von der Groeben/Schwarze/Hatje, Art. 82 AEUV Rn. 44.
527 Satzger, in: Streinz, Art. 82 AEUV Rn. 53.
528 Bundesgesetzblatt I S. 1938.
529 Esser, 2017, §5 Rn. 43.
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roceso uflebebis gaZlierebis Sesaxeb~ 2013 wlis 2 ivlisis kanoniT 

iqna implementirebuli.530

gg) samarTlebrivi daxmarebis xelmisawvdomoba, Tavisuflebis Sez-

Rudvis dros Setyobineba da komunikacia

2013 wlis 22 oqtombris direqtiva 2013/48/EU Zalian grZel sa xels 

atarebs, kerZod `sisxlis samarTlis procesSi samarTlebriv daxmare-

baze xelmisawvdomobisa da evropuli dapatimrebis brZanebis aRs-

rulebis ufleba, aseve Tavisuflebis aRkveTis dros mesame pirisadmi 

Setyobinebis ufleba da mesame pirebTan da sakonsulo dawesebulebe-

bebTan Tavisuflebis aRkveTis dros komunikaciis ufleba~. direqti-

vis mixedviT braldebulma samarTlebrivi daxmarebiT unda isargeb-

los (direqtivis me-3 muxlis pirveli punqti). kerZod, es komunikacia 

savaldebuloa sisxlissamarTlebrivi devnis, organoebis mxridan da-

kiTxvamde, sagamoZiebo RonisZiebebis Catarebisas, Tavisuf lebis Sez-

Rudvis Semdeg an sasamarTloSi wardgenisas (direqtivis me-3 muxlis 

me-2 punqti). igi moicavs konfidencialuri komunikaciis uflebas da-

kiTxvamde advokatTan, garda amisa, dakiTxvisas samarTlebrivi dax-

marebis miRebis uflebas, aseve mowmeTa dapirispirebisa da danaSaulis 

adgilis rekonstruqciisas (direqtivis me-3 muxlis me-3 punqti).

braldebulebi dakavebisTanave sargebloben mesame pirebisgan in-

formaciis miwodebisa da komunikaciis uflebiT (direqtivis me-5 mux-

li). ucxoel braldebulebs eniWebaT ufleba, daamyaron sakonsulos-

Tan kontaqti da mis warmomadgenlebs piradad Sexvdnen (direqtivis 

me-7 muxli). evropuli dapatimrebis brZanebiT Zebnil pirs, garda 

amisa, gaaCnia ufleba, miiRos samarTlebrivi daxmareba im wevr saxel-

mwifoSi, romelSic xdeba misi aRsruleba (direqtivis me-10 muxli). 

direqtiva germaniaSi braldebulis saproceso uflebebis gaZlierebis 

Sesaxeb meore kanoniT iqna implementirebuli.531

dd) udanaSaulobis prezumfcia, daswrebis ufleba

`udanaSaulobis prezumfciisa da sisxlis samarTlis saqmeebSi 

procesze daswrebis uflebis garkveuli aspeqtebis gaZlerebis Sesa-

xeb~ 2016 wlis 9 martis direqtivam 2016/343/EU unda gaaZlieros sis-

xlis samarTlis procesSi samarTliani sasamarTlos ufleba imiT, rom 

unda moxdes udanaSaulobis prezumfciis gansazRvruli aspeqtebi-

saTvis da procesSi monawileobis uflebis saerTo minimaluri stan-

530 BGBl. I S. 1938.
531 BGBl. I 3295; Esser, 2017, §5 Rn. 50; Esser,  KriPoZ 2017, 167.
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dartebis dadgena (me-9 preambula). direqtivis mixedviT braldebuli 

udanaSaulod miiCneva manam, sanam samarTlebrivad ar dadasturde-

ba mis mier danaSaulis Cadena (direqtivis me-3 muxli). aRsaniSnavia  

braldebuli pirebis warmoCenis wesebic, sasamarTlos an sazogadoebis 

winaSe fizikuri iZulebiTi RonisZiebebis gamoyenebisas (borkilebis 

dadeba an Sesabamisi tansacmlis tarebis valdebuleba532 im saxiT ar 

unda warmoCndes, rom igi damnaSaved iqnas aRqmuli (direqtivis me-5 

muxli). mtkicebis tvirTi devnis ganmaxorcielebel organoebs ekis-

rebaT (direqtivis me-6 muxli). aseve dakiTxvaze uaris Tqmis ufleba 

da sakuTari Tavis winaaRmdeg Cvenebis micemaze uaris Tqmis ufleba, 

pirdapir aris garantirebuli (direqtivis me-7 muxli). garda amisa, 

braldebuls mis Sesaxeb mimdinare sxdomaze daswrebis ufleba gaaCnia 

(direqtivis me-8 muxli).

udanaSaulobis prezumfciis es diferencirebuli wesebi sruliad 

ar amowuraven potencials, romelic am institutSi imaleba; amas ada-

mianis uflebaTa evropuli sasamarTlos am sakiTxTan mimarTebiT an 

nacionaluri sisxlis samarTlis sasamarTloebis praqtikaSi arsebuli 

Tematurad Zalian mravalgvari gadawyvetilebebic adasturebs. di-

reqtivaSi udanaSaulobis prezumfciis teqsti mniSvnelovnad scdeba 

adamianis uflebaTa evropuli konvenciis me-6 muxlis me-2 punqtSi 

mocemul prezumfciisa da evropuli ZiriTad uflebaTa qartiis 47-

48-e muxlebis Sinaarss da ufro yovlismomcvelia. am direqtivis im-

pelementacia germaniaSi ar momxdara, Tumca arsebobs federaluri 

iusticiis saministros 2018 wlis 4 aprilis proeqti.533

ee) bavSvTa uflebebi sisxlis samarTlis procesSi

sisxlis samarTlis procesSi bavSvTa saproceso garantiebis Sesa-

xeb direqtiva 2016/800/EU Seexeba sisxlis samarTlis iseT process, 

romelSic bavSvebi arian braldebulni an maT winaaRmdeg evropuli 

dapatimrebis brZanebis aRsrulebis procesi mimdinareobs (direqti-

vis pirveli muxli).534 direqtiva miznad isaxavs, dadgenil iqnas sap-

roceso garantiebi, raTa uzrunvelyofil iqnas, rom bavSvebs, anu 18 

wlis asaks miuRwevel pirebs, romlebic sisxlis samarTlis procesSi 

braldebulni arian, SeeZloT am procesis arsis gageba da samarTliani 

sasamarTlos uflebis ganxorcieleba, raTa maT mier xelmeored dana-

Saulis Cadena iqnas aRmofxvrili. aseve unda moxdes maTi socialuri 

532 ix. magaliTebi Esser, 2017, §5 Rn. 52.
533 Schramm, 2018, Kap. 4 Rn. 117.
534 sakanonmdeblo procesisa da direqtivis Sesaxeb Sead, Drenkhahn, ZJJ 2015, 288; 
Neubacher, ZRP 2017, 143; Pieplow, StV 2017, S. i. (Editorial); Sommerfeld, ZJJ 2017, 165.
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integraciis xelSewyoba (direqtivis pirveli preambula). upirveles 

yovlisa, arasrulwlovani braldebulis keTildReobas unda mieqces 

yuradReba. gansakuTrebiT, unda moxdes bavSvis informireba (18 wels 

asaks miuRweveli pirebi, direqtivis me-3 muxli) sakuTari uflebeb-

sa da procesis mimdinareobis Sesaxeb (direqtivis me-4 muxli): amave 

dros, mSoblebi an maTze pasuxismgebeli pirebic informirebul unda 

iqnan procesis Sesaxeb (direqtivis me-5 muxli) da maT unda gaewioT 

samarTlebrivi konsultacia (direqtivis me-6 muxli). germaniaSi am 

direqtivis implementaciam bavSvTa da arasrulwlovnebis daxmarebis 

samarTalSi, arasrulwlovanTa materialur da saproceso sisxlis 

samarTalSi Zireuli cvlilebebi unda gamoiwvios. 2018 wlis ivnisis 

iusticiis ministrTa konferenciam daadgina Sesabamisi implementaciis 

saWiroeba sakanonmdeblo da administraciul doneze. amave dros, uz-

runvelyofil unda iqnas, rom direqtiviT moTxovnili samarTlebrivi 

praqtika damkvidrdes direqtivis implementaciis vadaSi, ara ugvianes 

2018 wlis 11 ivnisisa.

vv) perspeqtiva 

jerjerobiT armiRebuli, magram dagegmili direqtivebi  bralde-

bulisaTvis, romelsac Tavisufleba SeezRuda, saproceso xarjebSi 

winaswar daxmarebas, agreTve evropuli dapatimrebis brZanebis aR-

srulebis procesSi saproceso xarjebSi daxmarebas exeba.

garda amisa, evrokavSiris funqcionirebis Sesaxeb xelSekrulebis 

82-e muxlis me-2 punqtis ̀ b~ qvepunqti, sxva ̀ pirebisTvis~, anu proces-

Si monawile kerZo pirTaTvis, rogoricaa mowmeebi, minimaluri ufle-

bebis Seqmnis SesaZleblobas iZleva.535 amisgan gansxvavebiT, msxverplis 

uflebebis dacvas 82-e muxlis me-2 punqtis me-2 abzacis `g~ qvepunqti 

exeba calke kompetenciis saxiT, vinaidan isini mesame pirebSi ar moiaz-

rebian da `b~ qvepunqtSi ver moeqcevian. 536

g) danaSaulis msxverplis uflebebi (`g~ qvepunqti)

jer kidev lisabonis xelSekrulebamde evrokavSirs danaSaulis 

msxverplTa dacvisaTvis `mniSvnelovani uflebebi~ `daugrovda~.537 

danaSaulis msxverplis uflebebi mowesrigebul iqna `danaSaulis 

msxverplTa kompensaciis Sesaxeb~ 2004 wlis 23 wlis direqtiviTa da 

`sisxlis samarTlis procesSi msxverplis mdgomareobis Sesaxeb~ 2001 

535 Hochmayr, Frankfurter Kommentar, Art. 82 AEUV Rn. 28.
536 Vogel/Eisele, Art. 82 AEUV Rn. 103.
537 Meyer, in: von der Groeben/Schwarze/Hatje, Art. 82 AEUV Rn. 47.
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wlis 15 martis CarCo gadawyvetilebiT.538 isini 2012 wels Canacvle-

bul iqna danaSaulis msxverplTa uflebebis, mxardaWeris da dacvis 

minimaluri standartebis Sesaxeb direqtiviT RL 2012/29/EU539 am di-

reqtivis mizani danaSaulis msxverplTa Sesabamisi informaciebiT, 

mxar daWeriTa da dacvis uflebis, aseve maTi sisxlis samarTlis pro-

cesSi monawileobis (direqtivis pirveli muxli) garantirebaa. Seiqmna 

danaSaulis msxverplTa uflebebis farTo katalogi. mas miekuTvneba 

sasamarTlo mosmenis ufleba (direqtivis me-10 muxli) da saxelmwi-

fos mier sisxlissamarTlebrivi devnis ganxorcielebaze uaris Sesa-

xeb gadawyvetilebis gasaCivrebis ufleba (direqtivis me-11 muxli). 

igi exeba agreTve sisxlis samarTlis procesis miRma myof ufle-

bebsac, gansakuTrebiT danaSaulis msxverplTa kompensacias.540 es di-

reqtiva germanul samarTalSi 2015 wlis 21 dekembris msxverplTa 

uflebebis reformis Sesaxeb mesame kanoniT iqna implementirebuli 

(BGBl. I 2525).541 samoqalaqo sarCels an sisxlis samarTlis saqmeze 

zianis anazRaurebis sarCelis aRZvras germanuli sisxlis saproce-

so samarTali ukve icnobda. Tumca direqtivis implementaciiT axali 

sakiTxebic iqna Semotanili rogoricaa dazaralebulis ufleba in-

formaciis miRebis Sesaxeb danaSaulze ganacxadis gakeTebis Semdgom 

(germaniis sisxlis samarTlis saproceso kodeqsis 158-e paragrafi) 

da fsiqosocialuri daxmarebis procesualuri garantia (germani-

is sisxlis samarTlis saproceso kodeqsis 406f, 406g paragrafebi).

evrokavSiris mier direqtivebi danaSaulis msxverplTa uflebebis 

Taobaze sferoebis specifikis mixedviT evrokavSiris funqcionirebis 

Sesaxeb xelSekrulebis 82-e muxlis me-2 punqtis safuZvelze iqna 

miRebuli,542 esenia, magaliTad, garyvnili qmedebisa da bavSvTa seqsua-

luri eqspluataciis, aseve bavSvTa pornografiis winaaRmdeg brZolis 

Sesaxeb direqtiva (direqtivis me-18 da Semdgomi muxlebi, RL 2011/93/
EU), adamianTa vaWrobis winaaRmdeg brZolisa da msxverplTa dacvis 

Sesaxeb direqtiva (direqtivis me-11 da Semdgomi muxlebi, RL 2011/36/
EU) an terorizmis winaaRmdeg brZolis direqtiva (direqtivis 24-e da 

Semdgomi muxlebi, RL 2017/541/EU).
Zaladobrivi danaSaulis msxverplTa Semdgomi Tavdasxmebisagan 

dasacavad, miRebul iqna dadgenileba samoqalaqo-samarTlebrivi dac-

538 Suhr, in: Calliess/Ruffert, Art. 82 AEUV Rn. 44. 
539 Bock, ZIS 2013, 201; Brodowski, ZIS 2012, 558.
540 Vogel/Eisele, in: Grabitz/Hilf/Nettesheim, Art. 82 AEUV Rn. 110.
541 Esser, 2017, §5 Rn. 28.
542 Satzger, in: Streinz, Art. 82 AEUV Rn. 61.
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vis RonisZiebebis ormxrivi aRiarebis Sesaxeb (Dok. 606/2013), romelsac 

daemata direqtiva 2011/99/EU. dadgenilebam da direqtivam unda uz-

runvelyos, rom (mag., ojaxuri Zaladobis) Zaladobis msxverplebs mo-

ZaladeTa winaaRmdeg mimarTuli damcavi RonisZiebebiT sargebloba 

maSinac SeeZloT, roca isini evrokavSiris sxva saxelmwifoSi mogza-

uroben an sacxovreblad gadadian. germaniis mier amis implementacia 

ganxorcieldeba `evrokavSirSi Zaladobisgan dacvis meqanizmis Sesa-

xeb~ kanonis miRebiT (5.12.2014, BGBl. I 1964).

d) kompetenciebis gamafarToebeli daTqma (`d~ qvepunqti)

evrokavSiris funqcionirebis Sesaxeb xelSekrulebis 82-e muxlis 

me-2 abzacis meore punqtis ̀ d~ qvepunqti kompetenciis gamafarToebel 

daTqmas iTvaliswinebs, romliTac, Teoriulad, nacionaluri sisxlis 

saproceso samarTlis yvela normis harmonizaciaa SesaZlebeli.~543 

Tumca, `d~ qvepunqtis teqstis mixedviT ara yvela, aramed mxolod 

`sisxlis saproceso samarTlis specifiuri aspeqtebis~ harmonizaciaa 

SesaZlebeli,544 Tu es evrokavSiris funqcionirebis Sesaxeb xelSek-

rulebis 82-e muxlis me-2 punqtis pirveli qvepunqtis standarte-

biT aris aucilebeli. magaliTisTvis SegviZlia davasaxeloT proce-

sis specialuri saxeebi, uSualobis principi (Umittelbarkeitsprinzip) an 

saerTaSoriso sisxlis saproceso samarTali.545 amisaTvis sabWos erT-

xmad miRebuli gadawyvetileba da evroparlamentis Tanxmoba iqnebo-

da saWiro. garda amisa, aucilebeli iqneboda, rogorc es germanul 

samecniero literaturaSi erTxmad aris aRniSnuli, sakonstitucio 

samarTlebrivi demokratiis TeoriiT aucilebeli germaneli kanon-

mdeblis Tanxmoba, integraciis pasuxismgeblobis kanonis (Integrations-
verantwortungsgesetz) me-7 paragrafis pirveli punqtis analogiurad.546 

evrokavSirs `d~ qvepunqtidan gamomdinare, samarTlis Seqmnis kompe-

tencia jerjerobiT ar gamouyenebia.547

543 Satzger, in: Streinz, Art. 82 Rn. 65.
544 Esser, 2017, §5 Rn. 29.
545 Vogel/Eisele, in: Grabitz/Hilf/Nettesheim, Art. 82 Rn. 113.
546 sworad miuTiTebs Meyer, in: von der Groeben/Schwarze/Hatje, Art. 82 AEUV Rn. 48.
547 yuradReba miaqcieT Satzger, in: Streinz, Art. 82 Rn, 62, romlis mixedviTac 2014/42/EU. 

direqtivis 82-e muxlis me-2 punqtis `d~ qvepunqti unda iqnas gaTvaliswinebuli; 

Tavad direqtivaSi mxolod evrokavSiris funqcionirebis Sesaxeb xelSekrulebis 

82-e muxlis me-2 punqts `d~ qvepunqtis miTiTebis gareSe) da 83-e muxlis pirvel 

punqtzea saubari. yuradReba miaqcieT amis Sesaxeb agreTve Suhr, in: Callies/Ruffert 
evrokavSiris funqcionirebis Sesaxeb xelSekrulebis 82-e muxlis Rn. 49, romelic 

samarTlianad moiTxovs, rom direqtivebSi konkretulad unda iqnas miTiTebuli, 

evrokavSiris funqcionirebis Sesaxeb xelSekrulebis 82-e muxlis me-2 punqtis 
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4. `saavario muxruWis~ procesi evrokavSiris funqcionirebis 

Sesaxeb xelSekrulebis 82-e muxlis me-3 punqtis mixedviT

iseve rogorc materialuri sisxlissamarTlebrivi harmonizaciis 

aqtebisaTvis (evrokavSiris funqcionirebis Sesaxeb xelSekrulebis 

83-e muxlis me-3 punqti), aseve formalur sisxlissamarTlebrivi har-

monizaciisaTvis primeruli samarTliT e.w. `saavario muxruWis~ gamo-

yenebaa SesaZlebeli („Emergency brake~):548 evrokavSiris funqcionirebis 

Sesaxeb xelSekrulebis 82-e muxlis me-3 punqtis pirveli qvepunqtiT 

calkeul wevr saxelmwifoebs `saavario muxruWis~, anu harmonizaciis 

normebis winaaRmdeg vetos ufleba eniWeba, Tu saxelmwifo miiCnevs, 

rom normiT sakuTari sisxlis samarTlis Zireul aspeqtebs exeba saqme. 

aseT konfliqtur SemTxvevaSi sakanonmdeblo procesi Cerdeba da am 

sakiTxs evropuli sabWo ganixilavs (evrokavSiris funqcionirebis 

Sesaxeb xelSekrulebis 82-e muxlis me-3 punqtis pirveli qvepunqtis 

pirveli winadadeba). rogorc ki sabWoSi erTianoba iqneba miRweuli, 

procesi gagrZeldeba (evrokavSiris funqcionirebis Sesaxeb xelSek-

rulebis 82-e muxlis me-3 punqtis pirveli qvepunqtis mesame winadade-

ba). Tu xmaTa erTianoba ver iqna miRweuli, maSin direqtiva Cavardeba. 

magram, danarCen wevr saxelmwifoebs sakuTar qveynebSi e.w. gaZliere-

buli TanamSromlobis farglebSi am normisTvis samarTlebrivi Zalis 

mianiWeba SeuZliaT (evrokavSiris funqcionirebis Sesaxeb xelSek-

rulebis 82-e muxlis me-3 punqtis meore qvepunqtis pirveli wina-

dadeba). vizualurad rom warmovidginoT, uaris ganmacxadebel wevr 

saxelmwifos `saavario muxruWis~ gamoyenebiT `direqtivis matarebe-

li~ SeuZlia SeaCeros da Tavad matareblidan Camovides. Tumca, is 

wevri saxelmwifoebi, romelTac am normis miReba surT, faqtobrivad 

agreTve Cerdebian, `saavario muxruWis~ gauqmebis Semdeg kvlav ga-

nagrZoben mgzavrobas da sabolood, mxolod maTTvis savaldebulo 

norma miiReba.

 

V. evropuli prokuraturis Sesaxeb dadgenileba

evrokavSirs, evrokavSiris funqcionirebis Sesaxeb xelSekrulebis 

86-e muxlis Tanaxmad, dadgenilebis gamocemis gziT, SeuZlia Seqmnas 

mxolod evrokavSiris prokuratura, rogorc pirveli, supranaciona-

romeli qvepunqti unda iqnas gamoyenebuli, vinaidan sxva SemTxvevaSi safrTxe iqm-

neba imisa, rom `a~-`g~ qvepunqtebis CamonaTvalis gakeTebas da `d~ qvepuntSi kata-

logis gafarToebisaTvis maTSi definirebul winapirobebs azri ar eqneba.

548 Schramm, 2018, Kap. 4 Rn. 52, 121.
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luri, sisxlisamarTlebrivi devnis ganmaxorcielebeli organosi.549

evrokavSiris funqcionirebis Sesaxeb xelSekrulebis 86-e muxlis 

pirveli punqtis pirveli winadadeba adgens: im danaSaulebis winaaR-

mdeg sabrZolvelad, romlebic evrokavSiris finansur interesebs 

exeba, sabWos SeuZlia, gansakuTrebuli sakanonmdeblo procedurebis 

gziT, dadgenilebis miRebiT, evroiustis bazaze Seqmnas evropuli 

prokuratura.

evrokavSiris funqcionirebis Sesaxeb xelSekrulebis 86-e muxlis 

me-3 punqti: pirvel punqtSi miTiTebuli dadgenileba gansazRvravs 

evropuli prokuraturis wesdebas, misi amocanebis Sesasruleblad 

saWiro calkeul sakiTxebs, aseve, saqmianobisTvis saWiro saproceso 

debulebebs, iseve rogorc mtkicebulebaTa dasaSvebobisa da evropu-

li prokuraturis mier Tavisi amocanebis Sesrulebisas ganxorciele-

buli procesualuri moqmedebebis sasamarTlo kontrolis Sesaxeb we-

sebs. 

evropuli prokuratura am wignSi evrokavSiris sisxlissamarT-

lebrivi interesebis dacvis Sesaxeb TavSi ufro detalurad iqneba 

warmodgenili. magram aq evropuli prokuraturis ZiriTadi princi-

pebi mainc unda ganvixiloT.

1. evropuli prokuraturis struqtura da uflebamosileba

2017 wlis 12 oqtombers evrokavSirSi ZalaSi Sesuli evropuli 

prokuraturis Sesaxeb dadgenileba 2017/1939/EU550 Tavdapirvelad ar 

Seicavda normebs evropuli prokuraturis struqturisa da ufle-

bamosilebebis Sesaxeb. aseTi normebi germaniaSi formalurad ara 

sisxlis saproceso samarTals, aramed sasamarTloebis Sesaxeb kanon-

mdeblobas ganekuTvneba, sadac, saerTo marTlmsajulebis sxvadasxva 

sferoebi (samoqalaqo da sisxlis samarTlis) aris mowesrigebuli.

evropuli prokuratura aris evrokavSiris organo, romelic 

luqsemburgSi centraluri samsaxuris, decentralizebuli Semadgen-

lobebisa da wevr saxelmwifoebSi delegirebuli evropeli proku-

rorebisagan Sedgeba (evropuli prokuraturis Sesaxeb dadgenilebis 

me-8 muxli).551 centralur dones warmoadgens evropuli generaluri 

prokurori, kolegia, mudmivi palata, evropuli prokurorebi da ad-

549 Böse, in: EnzEuR Bd. 9, Kap. 1 Rn. 15.
550 sabWos 2017 wlis 12 oqtombris 2017/1939 evropuli prokuraturis Seqmnis ga-

Zlierebuli TanamSromlobis ganxorcielebis Sesaxeb dadgenileba. 

551 detalurad struqturis Sesaxeb Sead, Ambos, 2018, §13 Rn. 35; Satzger, 2018, §10 Rn. 
22; Schramm, 2018, Kap. 4 Rn. 168.
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ministraciis direqtori.552 gamoZieba, devna da braldeba xorcieldeba 

uflebamosili nacionaluri prokurorebis, e.w. delegirebuli evro-

puli prokurorebis mier wevr saxelmwifoebSi. isini moqmedeben, mxo-

lod evropuli prokuraturis saxeliTa da davalebiT.

evropuli prokuraturis mxridan devnis kompetencia evrokavSiris 

finansuri interesebis saziano im danaSaulebze vrceldeba, romlebic 

evrokavSiris (2017/1371/EU) 2017 wlis 5 ivlisis kavSiris finansuri 

interesebis winaaRmdeg mimarTuli TaRliTobebis sisxlissamarT-

lebrivi devnis Sesaxeb direqtivaSi (e.w. PIF direqtiva) aris mocemuli 

(evropuli prokuraturis Sesaxeb dadgenilebis me-4 muxli), Sesaba misi 

damatebiTi Semadgenlobebis CaTvliT (evropuli prokuraturis Sesa-

xeb dadgenilebis 22-e muxlSi).553 PIF-danaSaulebs, upirveles yovlisa, 

miekuTvnebian TaRliTobebi, kvalificirebuli damatebiTi Rirebu-

lebis gadasaxadis Sesaxeb TaRliToba, fulis gaTeTreba, korufcia 

da evrokavSiris sabiujeto Tanxebis borotad gamoyeneba. PIF-dana-

Saulebze, romlebic wevri saxelmwifos teritoriaze iqna Cadenili, 

swored evropuli prokuraturis uflebamosileba vrceldeba (evro-

puli prokuraturis Sesaxeb dadgenilebis 23-e muxlis `a~ qvepunqti); 

teritoriuli gansjadoba ganisazRvreba dasjadi qmedebis arsiT (ev-

ropuli prokuraturis Sesaxeb dadgenilebis 26-e muxlis me-4 punqti).

2. sisxlis saproceso samarTali

delegirebul evropul prokurorze, romelic wevr saxelmwifoSi 

sisxlissamarTlebriv devnas adgilze axorcielebs, vrceldeba ro-

gorc nacionaluri sisxlis saproceso samarTali, ise supranaciona-

lurad definirebuli saproceso samarTali. Sesabamisad, SegviZlia 

visa ubroT regulaciebis hibridul kompleqsze.554 erTi mxriv, evro-

puli prokuraturis Sesaxeb dadgenileba Seicavs sisxlis saproce-

so-samarTlebriv normebs, romlebic evropuli prokuraturisTvis 

savaldebuloa. meore mxriv, xdeba miTiTeba Sesabamis nacionalur 

sisxlis saproceso samarTalze. evrokavSiri aq miiswrafvis _ suveren-

itetisadmi frTxili mopyrobiT _ evropuli da nacionaluri normebis 

erTianobisken.

evropuli prokuraturis Sesaxeb dadgenilebis 28-e muxlis pirve-

li punqti adgens: procesiT uflebamosil delegirebul evropul 

552 Brodowski, StV 2017, 685; Magnus, HRRS 2018, 144.
553 Satzger, 2018, §10 Rn. 21.
554 Schramm, 2018, Kap. 4 Rn. 170. 
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prokurors SeuZlia am dadgenilebisa da nacionaluri samarTlis Se-

sabamisad, sagamoZiebo da sxva RonisZiebebis Sesaxeb gadawyvetileba an 

Tavad miiRos an wevri saxelmwifos uflebamosil organos ubrZanos 

amis Sesaxeb.

„frTxilad mopyrobis sisxlissamarTlebrivi principis~ gaTvalis-

wineba im uflebebis TvalsazrisiT aris mniSvnelovani, romlebic 

delegirebul evropul prokurors mieniWa. mas nacionaluri sisx-

lis saproceso samarTlis kodeqsiT gaTvaliswinebuli yvela SesaZlo 

saga moZiebo moqmedebis Catarebis ufleba gaaCnia (evropuli proku-

raturis Sesaxeb dadgenilebis 28-e, 30-e da Semdgomi muxlebi). im da-

naSaulebisaTvis, romlebisTvisac sasjelis saxiT gaTvaliswinebulia 

Tavisuflebis aRkveTa aranakleb oTxi wlis vadiT, pirdapir aris 

gansazRvruli minimaluri sagamoZiebo moqmedebebis Catarebis ufle-

bamosileba (evrokavSiris dadgenilebis 30-e muxlis pirveli punqtis 

`a~-`v~ qvepunqtebi). es uflebamosilebebia:555

_ binis, Senobebis, miwis, tansacmlis, piradi nivTebis an kompiute-

ruli sistemebis Cxreka da uzrunvelyofis Sesabamisi RonisZiebebi; 

_ mniSvnelovani (mtkicebulebiTi) nivTebis gadacemis iZuleba, 

damaxsovrebuli kompiuteruli monacemebis sruli gadacema, sabanko 

angariSebis da mimoweris monacemebis amoReba; 

_ danaSaulis iaraRebis an danaSaulidan miRebuli Semosavlebis, 

qonebrivi Rirebulebebis mopoveba, romelTac sasamarTlos mier Ca-

morTmeva moeliT; 

_ braldebulis eleqtronuli komunikaciis kontroli, yvela mis 

mier gamoyenebuli eleqtronuli komunikaciis saSualebiT an

_ teqnikuri saSualebebiT nivTebis devna da adgilmdebareobis 

dadgena, kontrolirebuli saqonlis miwodebis CaTvliT.

maSin, rodesac, nacionaluri sisxlis saproceso samarTlis mixed-

viT, RonisZiebis gatarebas mosamarTlis brZaneba sWirdeba, evropuli 

prokuraturis ubralo brZa neba sakmarisi ar aris, aramed mopovebul 

unda iqnas adgilobrivi sasamarTlos nebarTva.556 evropuli prokura-

turis Sesaxeb dadgenilebis 37-e muxlis specifikuri mtkicebulebis 

Sesaxeb norma gansazRvravs, rom sazRvargareT mopovebuli mtkicebu-

lebebis gamoyeneba sasamarTlos Tavisufal Sefasebas eqvemdebareba 

(evropuli prokuraturis Sesaxeb dadgenilebis 37-e muxlis me-2 pun-

qti) da mtkicebulebebis dasaSveboba procesis samarTlianobis pirn-

cips unda akmayofilebdes.557 aRsaniSnavia, rom saqme exeba Tavidan 

555 Sead, Magnus, HRRS 2018, 143.
556 Magnus, HRRS 2018, 145.
557 Ambos, 2018, §13 Rn. 29.
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bolomde evropul sisxlis saproceso-samarTals; aseTi normebi saz-

RvargareTis mtkicebulebebis aRiarebis Sesaxeb nacionalur samar-

TalSi xSi rad ar moipoveba (mag., germaniaSi).

germanul samecniero literaturaSi evrokavSiris wesebis 

wona mTlianobaSi nawilobriv sustad fasdeba. ambosis mixedviT es 

yvelaferi kargad Cans evropuli prokuraturis SemTxvevaSi, roca 

sisxlis samarTlis procesualuri sakiTxebis punqtobrivi normirebis 

miuxedavad gansakuTrebiT igulisxmeba evropuli prokuraturis 37-e 

muxli mtkicebulebis Taobaze ZiriTadad, mainc gamoiyeneba is na-

cionaluri sisxlis saproceso samarTali, romelic uflebamosili 

sasamarTlosTvis aris mniSvnelovani (e.w. lex fori).558 regulaciuri 

meqanizmis hibridulobis miuxedavad forumis monawile wevri saxel-

mwifos sisxlis saproceso samarTali sabolood evropuli sisxlis 

saproceso-samarTlis safuZveli an Semcvleli gaxda. aRniSnulis 

sawinaaRmdegod unda iTqvas, rom evropuli prokuraturis Sesaxeb 

dadgenileba saerTo sasamarTloebisa da sisxlis samarTlis proce-

sualuri normebis mTlianobas Seicavs, romelic nacionalur sisxlis 

saproceso samarTalze bevrgan miuTiTebs, magram mas mainc avsebs. 

evropuli prokuraturis Sesaxeb dadgenileba nacionaluri sisxlis 

saproceso samarTlis gamoyenebas pirvelad uRebs kars da es gansa z-

Rvruli pirobebis gaTvaliswinebiT xdeba. Sesabamisad, legitimuria, 

rom dadgenilebis procesualuri normebi formaluri da materialu-

ri TvalsazrisiT unda Sefasdes rogorc supranacionaluri sisxlis 

saproceso samarTli.

3. gasaCivreba

samarTlebrivi dacva im gatarebuli saproceso moqmedebebisgan, 

romelic delegirebulma nacionalurma prokurorma nacionaluri 

sisxlis saproceso samarTlis mixedviT Caatara, wevri saxelmwifos 

saproceso samarTliT ganisazRvreba (evropuli prokuraturis Sesaxeb 

dadgenilebis 42-e muxlis pirveli punqtis pirveli winadadeba). evro-

kavSiris marTlmsajulebis sasamarTlos evropuli sisxlis samarT-

lis sasamarTlos funqcia ar gaaCnia. Tumca, evropuli prokuraturis 

Sesaxeb dadgenilebis 42-e muxlis me-2 punqtis mixedviT SesaZlebelia 

evrokavSiris marTlmsajulebis sasamarTlosaTvis mimarTva,559 roca 

sadavo saproceso moqmedeba evrokavSiris samarTlis safuZvelze 

558 Ambos, 2018, §13 Rn. 29.
559 Satzger, 2018, §10 Rn. 22.
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ganxorcielda an maSin, roca evrokavSirsa da uflebamosil naciona-

lur devnis ganmaxorcielebel organos Soris kompetenciis Sesaxeb 

konfliqti warmoiSveba. garda amisa, evropuli prokuraturis Sesaxeb 

dadgenilebis 42-e muxlis me-3 punqtis mixedviT, evrokavSiris marTl-

msajulebis sasamarTlos gadamowmebas eqvemdebareba saqmis Sewyvetis 

Sesaxeb gadawyvetileba, isic mxolod maSin, roca igi uSualod evro-

kavSiris samarTlis safuZvelze saCivrdeba.560

560 Ambos, 2018, §13 Rn. 29.
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I. Sesavali

samarTaldamcavi organos warmomadgenelTa mier gamoZiebis pro-

cesSi Cadenili danaSaulis gamoZieba da damnaSave pirTa sisxlissamar-

Tlebrivi pasuxisgeba saqarTveloSi wlebis ganmavlobaSi iyo da rCeba 

mniSvnelovan gamowvevad. am problemis gadaWris gzad, adgilob riv 

da saerTaSoriso doneze wamebisa da arasaTanado mopyrobis faqte-

bze damoukidebeli sagamoZiebo meqanizmis Seqmna moiazreboda.561 am 

mimarTulebiT, konkretuli valdebulebebi iqna gaTvaliswinebuli 

2017-2020 wlebis asocirebis dRis wesrigSi, romelSic pirdapir Cai-

wera arasaTanado mopyrobasTan brZolis mizniT saqarTvelos mier da-

moukidebeli sagamoZiebo instituciis Seqmnis aucileblobis Sesaxeb. 

Sesabamisad, garduvali gaxda am sakiTxTan dakavSirebiT qmediTi nabi-

jebis gadadgma sakanonmdeblo doneze. 

winamdebare statiaSi, qarTuli sisxlis samarTlis kanonmde-

blobis evropeizaciis konteqstSi, mimoxiluli iqneba saqarTvelos 

mier arasaTanado mopyrobis kuTxiT gatarebuli uaxlesi reformis 

ZiriTadi aspeqtebi. yuradReba gamaxvildeba damoukidebeli saga-

moZiebo meqanizmTan dakavSirebiT kanonmdeblobaSi arsebul xarveze-

bsa da sakiTxze, Tu ramdenad pasuxobs ganxorcielebuli sakanonmdeb-

lo cvlilebebi saqarTvelos mier arasaTanado mopyrobasTan brZolis 

mizniT efeqtiani reformebis gatarebis saerTaSoriso valde bulebebs.

II. marTlmsajulebis sakiTxebi saqarTvelo-evrokavSiris 

asocirebis xelSekrulebaSi

saqarTvelosa da evrokavSirs Soris dadebuli asocirebis xelSe-

krulebis (SemdgomSi _ xelSekruleba) zogad debulebebSi vxvdebiT 

Canawers saqarTvelos mier, mxareTa saerTo Rirebulebebze dafuZneb-

uli fundamenturi Tavisuflebebis, adamianis uflebebis, umcireso-

baTa uflebebis, demokratiuli principebis, kanonis uzenaesobisa da 

kargi mmarTvelobis Sesaxeb pativiscemasTan dakavSirebiT.

amis Semdgom, xelSekrulebis me-4 muxliT gansazRvrulia saqar-

Tvelos mier Sidasaxelwifoebrivi reformis gatarebis valdebule-

ba, romelic demokratiuli institutebis da kanonis uzenaesobis 

stabilurobisa da efeqtianobis gamyarebas da gazrdas unda daedos 

safuZvlad. garda amisa, xelSekrulebiT gaTvaliswinebulia adamianis 

uflebaTa da fundamentur TavisuflebaTa pativiscema, samarTlebri-

561 saqarTvelos saxalxo damcvelis angariSi saqarTveloSi adamianis uflebaTa da 

TavisuflebaTa dacvis mdgomareobis Sesaxeb, 2017, 85.
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vi reformebis gatarebis valdebuleba sasamarTlos damoukideblobi-

sa da misi administraciuli SesaZleblobis gaZlierebis, samarTal-

damcav organoTa miukerZoeblobisa da efeqtianobis uzrunvelyofis 

mizniT.562

xelSekrulebis me-13 muxli gansazRvravs kanonis uzenaesobisa da 

adamianis uflebaTa da fundamentur TavisuflebaTa pativiscemis val-

debulebas. igi saqarTvelosgan iTxovs, Tavisuflebis, usafrTxoebis 

da marTlmsajulebis sferoSi kanonis uzenaesobis Semdgom xelSewyo-

baze, maT Soris sasamarTlos damoukideblobaze, marTlmsajulebis 

xelmisawvdomobasa da samarTliani sasamarTlos uflebaze muSaobas, 

evrokavSirTan samarTaldamcav da marTlmsajulebis marTvis sfero-

ebSi moqmedi institutebis efeqtian funqcionirebasTan dakavSirebiT 

TanamSromlobas.

aRniSnul debulebaTa zogadi xasiaTidan gamomdinare, saqarTve-

lo, evrokavSirTan SeTanxmebiT, SeimuSavebs asocirebis dRis wesrigs, 

romlis mizans, praqtikuli CarCos SeqmniT, asocirebis Sesaxeb Se-

Tanxmebis Sesrulebis procesis momzadeba da implementacia warmoad-

gens.563  2014 wlis 26 ivniss, asocirebis dRis wesrigiT, Tavdapirve-

lad ganisazRvra 2014-2016 wlebis erToblivi muSaobis prioritetebi, 

romlebic asocirebis SeTanxmebiT gawerili politikuri asocirebis 

da ekonomikuri integraciis miznebis miRwevis saSualeba iqneboda.564 

amis Semdgom ki, 2014-2016 wlebis asocirebis dRis wesrigis ganaxlebis 

mizniT, SemuSavda 2017-2020 wlebis axali prioritetebi. prioritet-

Tagan erT-erT umniSvnelovanes sakiTxs warmoadgenda samarTaldam-

cav pirTa efeqturi kontrolis qveS myofi pirebis mimarT Cadenil 

danaSaulebze efeqtiani sagamoZiebo organos Seqmna, romelic insti-

tuciuri da funqciuri damoukideblobis pirobebSi, arasaTanado 

mopyrobis braldebebis obieqturad gamoZiebas da damnaSave pirTa pa-

suxisgebaSi micemas SesaZlebels gaxdida.

562 xelSekrulebis me-4 muxli.

563 saqarTvelo evrokavSiris asocirebis 2014-2016 ww. dRis wesrigi, http://eeas.eu-
ropa.eu/archives/delegations/georgia/documents/eap_aa/associationagenda, 2014.pdf. (nanaxia: 

10.03.2019).
564 evrokavSirsa da saqarTvelos Soris asocirebis 2017-2020 ww. dRis wesrigi, 
https://goo.gl/GLEiqL  (nanaxia:10.03.2019).
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III. damoukidebeli sagamoZiebo meqanizmis Seqmna

sasjelaRsrulebis sistemaSi, policiaSi, sxva msgavsi tipis dawe-

sebulebebSi wamebasa da sastik mopyrobasTan dakavSirebiT wayenebuli 

braldebebis siRrmiseuli, gamWvirvale da damoukidebeli gamoZiebis 

uzrunvelyofis Taobaze565 debulebebi mocemulia 2014-2016 wlis 

asocirebis dRis wesrigSi, romelic saqarTvelos wamebis faqtebis 

dausjelobis winaaRmdeg brZolis mizniT qmediTi nabijebis gadadg-

mas avalebda. identuri Sinaarsis Canawers vxvdebiT 2017-2020 wlebis 

asocirebis dRis wesrigSi, romlis mixedviT, 2017-2018 wlebis peri-

odi ganisazRvra samarTaldamcavi organoebis mier sastiki mopyro-

bis braldebaTa gamosaZieblad damoukidebeli sagamoZiebo meqanizmis 

Camo yalibebisa da samarTaldamcav uwyebebSi Cadenili wamebis, araa-

damianuri da damamcirebeli mopyrobis nebismieri braldebis srul-

yofili, gamWvirvale, damoukidebeli gamoZiebis uzrunvelsayofad.566

wamebisa da arasaTanado mopyrobis faqtebze saxelmwifos efeq-

tiani reagirebis uzrunvelyofis mizniT, saqarTvelos mTavrobis mier 

parlamentSi inicirebuli kanonproeqtis safuZvelze, 2018 wlis 21 iv-

liss ZalaSi Sevida kanoni `saxelmwifo inspeqtoris samsaxuris~ Sesa-

xeb, romliTac ganisazRvra saxelmwifo inspeqtoris samsaxuris ufle-

bamosilebebi samarTaldamcavi organos warmomadgenlis, moxelis an 

masTan gaTanabrebuli piris mier Cadenili danaSaulis gamoZiebis sfero-

Si. axali samsaxuri Seiqmna personalur monacemTa dacvis inspeqtoris 

nacvlad da am ukanasknelis dRevandel funqciebTan erTad, SeiTav sa 

samarTaldamcavi organos warmomadgenlis mier konkretuli tipis da-

naSaulebis gamoZiebis uflebamosileba. kerZod, am kanoniT, saxelm-

wifo inspeqtoris samsaxuris kompetencias miekuTvna samarTaldamca-

vi organos warmomadgenlis567 mier Cadenili konkretuli danaSaulebi. 

565 saqarTvelo-evrokavSiris asocirebis dRis wesrigi 2014-2016, 7.

566 evrokavSirsa da saqarTvelos Soris asocirebis 2017-2020 ww. dRis wesrigi.

567 saxelmwifo inspeqtoris samsaxuris Sesaxeb kanonis me-3 muxlis pirveli punqtis 

`T~ qvepunqtis Tanaxmad, samarTaldamcavi organos warmomadgeneli aris saqarT-

velos prokuraturis TanamSromeli (garda saqarTvelos generaluri prokurorisa 

da saqarTvelos generaluri prokuraturis saxelmwifo inspeqtoris samsaxuris 

sagamoZiebo danayofSi gamoZiebis saproceso zedamxedvelobis ganmaxorcielebe-

li struqturuli erTeulis prokurorisa), saqarTvelos Sinagan saqmeTa samin-

istros TanamSromeli (garda saqarTvelos Sinagan saqmeTa ministrisa), saqarT-

velos saxel mwifo usafrTxoebis samsaxuris TanamSromeli (garda saqarTvelos 

saxelmwifo usafrTxoebis samsaxuris ufrosisa), saqarTvelos Tavdacvis Zalebis 

specialuri samarTaldamcavi struqturuli danayofis TanamSromeli, saqarT-

velos iusticiis saministros sagamoZiebo danayofis TanamSromeli, saqarTvelos 

iusticiis saministros sistemaSi Semavali saxelmwifo saqveuwyebo dawesebulebis 

− specialuri penitenciuri samsaxuris specialuri danayofis TanamSromeli, saqa-
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damoukidebeli sagamoZiebo meqanizmis Seqmna, kanonproeqtis 

ganmartebiTi baraTis Tanaxmad, arasaTanado mopyrobis faqtebze 

efeqtiani reagirebisTvis, `saqarTvelosa da evrokavSirs Soris aso-

cirebis 2017-2020 wlebis dRis wesrigiT~ nakisri valdebulebis Ses-

rulebis mizniT moxda. kerZod, ganmartebiTi baraTi uTiTebs aso-

cirebis dRis wesrigiT saxelmwifosTvis erT-erT prioritetad 

gansazRvrul valdebulebaze, miiRos yvela Sesabamisi zoma, raTa xeli 

Seewyos samarTaldamcavi uwyebebis warmomadgenlebis mier Cadenil 

savaraudo wamebis/arasaTanado mopyrobis faqtebis efeqtian da da-

moukidebel gamoZiebas.568

1. saxelmwifo inspeqtoris samsaxuris sagamoZiebo kompetencia

saxelmwifo inspeqtoris samsaxuris sagamoZiebo qvemdebareoba 

gani sazRvra `saxelmwifo inspeqtoris samsaxuris Sesaxeb~ kanonis me-

19 muxliT, romlis Tanaxmad, samsaxuris uflebamosileba gavrcelda 

samarTaldamcavi uwyebis warmomadgenelTa Cadenil Semdeg danaSaule-

bze:

_ wameba, wamebis muqara, damamcirebeli an araadamianuri mopyroba;

_ uflebamosilebis borotad gamoyeneba/gadameteba Zaladobis, an 

iaraRis gamoyenebiT, an dazaralebulis Rirsebis SeuracxyofiT;

_ Cvenebis micemis iZuleba;

_ samarTaldamcavis mier savaraudod Cadenil sxva nebismier da-

naSaulze, ramac policiis efeqturi kontrolis qveS myofi piris 

sikvdili gamoiwvia.

aRniSnul danaSaulebze axlad Seqmnili samsaxuris efeqtiani re-

agirebis aucileblobis miuxedavad, damoukidebeli sagamoZiebo or-

ganos kompetenciis SezRudva kanoniT gansazRvruli danaSaulTa 

CamonaTvaliT, problemuria569 Semdegi garemoebis gamo _ kanonis mo-

qmedeba avtomaturad gamoiricxa sxva tipis danaSaulebze, romelic 

aseve SeiZleba samarTaldamcavTa mier savaraudod Cadenil arasaTana-

do mopyrobas Seexebodes. kerZod, saxalxo damcvelis araerTi angari-

Si dakavebuli piris mimarT savaraudo wamebis, araadamianuri an dama-

rTvelos finansTa saministros sagamoZiebo samsaxuris TanamSromeli.

568 ganmartebiTi baraTi saqarTvelos kanonis proeqtze `saxelmwifo inspeqtoris 

Sesaxeb~ https://info.parliament.ge/fi le/1/BillReviewContent/176876? (nanaxia 10.03.2019).
569 koaliciis `damoukidebeli da gamWvirvale marTlmsajulebisTvis~ komentarebi 

saxelmwifo inspeqtoris samsaxuris Sesaxeb kanonproeqtTan dakavSirebiT, http://
coalition.ge/index.php?article_id=185&- (nanaxia: 10.03.2019.).
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mcirebeli mopyrobis SemTxvevebSi problemurad miiCnevda gamoZiebis 

kvalifikacias, vinaidan saqmeTa umravlesobaze, romlebic wamebisa da 

arasaTanado mopyrobis savaraudo SemTxvevebs exeba, gamoZieba, ssk-

is 1441-e (wameba) da 1443-e (damamcirebeli an araadamianuri mopyroba) 

muxlebis nacvlad, 333-e muxliT, samsaxurebrivi uflebamosilebis ga-

dametebiT iwyeba, rac saxelmwifo inspeqtoris mier damoukidebeli da 

efeqtiani gamoZiebis SemTxvevaSic ki, mis sagamoZiebo uflebamosile-

bas avtomaturad da Tavidanve gamoricxavs.570

aRniSnulis garda, inspeqtoris sagamoZiebo mandatidan, `saxelm-

wifo inspeqtoris samsaxuris Sesaxeb~ kanonis me-3 muxlSi mocemuli 

samarTaldamcavi organos definiciidan gamomdinare, gamoiricxeba 

iseTi danaSaulebi, romelTa subieqti saqarTvelos mTavari proku-

rori, Sinagan saqmeTa ministri da saqarTvelos usafrTxoebis samsa-

xuris ufrosia. es ki, cxadia, kiTxvebs aCens am samsaxuris gamoZiebis 

efeqtianobasTan dakavSirebiT.

saxelmwifo inspeqtoris samsaxuris sagamoZiebo funqciebis sru-

lyofilad ganxorcielebis Taobaze legitimuri kiTxvebi arsebobs 

aseve, sisxlis samarTlis saproceso kanonmdeblobiT gamoZiebis pro-

cesSi gamomZieblisa da prokuroris ufleba-movaleobebis ganawile-

bidan gamomdinare. kerZod, sisxlis samarTlis saproceso kodeqsi 

prokurors aniWebs uflebamosilebas, gamoZiebisas savaldebulo 

miTiTeba misces samarTaldamcavi organos TanamSromels, rac, sa-

xelmwifo inspeqtoris samsaxurzec vrceldeba (sssk-is 33-e muxlis 

me-6 nawilis `g~ qvepunqti), am Canaweridan gamomdinare naTelia, rom 

gamomZiebeli valdebulia, daemorCilos prokuroris miTiTebas, an 

gaasaCivros igi zemdgom prokurorTan. am SemTxvevaSic, saboloo 

gadawyvetilebis miReba ara inspeqtoris samsaxuris, aramed proku-

raturis prerogativaa, romelic samarTaldamcavi pirebis mier Cade-

nil danaSaulebze araefeqtiani reagirebisTvis wlebis ganmavlobaSi 

erTaderTi pasuxismgebeli uwyeba iyo, vinaidan saxelmwifo inspeqto-

ris samsaxuris Seqmnamde, es danaSaulebi prokuraturis sagamoZiebo 

qvemdebareobas miekuTvneboda.571

570 saqarTvelos saxalxo damcvelis angariSi saqarTveloSi adamianis uflebaTa da 

TavisuflebaTa dacvis mdgomareobis Sesaxeb, 2017, 27-28.

571 koaliciis `damoukidebeli da gamWvirvale marTlmsajulebisTvis~ komentarebi 

saxelmwifo inspeqtoris samsaxuris Sesaxeb kanonproeqtTan dakavSirebiT, http://
coalition.ge/index.php?article_id=185&- (nanaxia: 10.03.2019).
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2. sisxlis samarTlis saproceso kanonmdeblobaSi 

ganxorcielebuli cvlilebebi

`saxelmwifo inspeqtoris samsaxuris Sesaxeb~ kanonis miRebasTan 

erTad, cvlilebebi Sevida sisxlis samarTlis saproceso kodeqsSi. 

cvlilebebiT inspeqtoris sagamoZiebo kompetencias mikuTvnebul da-

naSaulebze dazaralebulTa uflebebi gafarTovda, aseve gaizarda 

sasamarTlos kompetencia arasaTanado mopyrobis faqtebze saTanado 

reagirebis mizniT.572

a) sasamarTlos miTiTebis ufleba

mosamarTleebs akisriaT gansakuTrebuli roli, jerovani re-

agireba moaxdinon, rodesac pirs emCneva arasaTanado mopyrobis kvali 

da mosamarTles, rogorc obieqtur damkvirvebels, warmoeSva an unda 

warmoSoboda eWvi, rom piri daeqvemdebara arasaTanado mopyrobas.573

2018 wlis cvlilebamde, arasaTanado mopyrobis faqtebze sa-

samarTlos ar gaaCnda aranairi berketi iseT SemTxvevebSic, rodesac 

braldebuli Tu msjavrdebuli sasamarTlo procesze mosamarTlis 

winaSe pirdapir acxadebda araadamianuri mopyrobis Sesaxeb. saxel-

mwifo inspeqtoris samsaxuris amoqmedebasTan erTad, sisxlis samar-

Tlis saproceso kodeqss daemata 1911 muxli, romliTac ganisazRvra 

mosamarTlis uflebamosileba, sisxlis samarTlis procesis nebis-

mier stadiaze gamoZiebis organos mimarTos reagirebisTvis, Tuki 

gauCndeba eWvi, rom braldebuli/msjavrdebuli wamebis, damamcire-

beli, araadamianuri mopyrobis msxverplia, an Tu Tavad braldebul-

ma/msjavrdebulma ganacxada amis Taobaze. mosamarTle analogiuri 

uflebamosilebiT sargeblobs penitenciuri dawesebulebis departa-

mentis direqtoris mimarT, Tu penitenciur dawesebulebaSi myofi Ta-

visuflebaaRkveTili piris sicocxle an janmrTeloba safrTxeSia, an 

mosamarTles amis Taobaze eWvi gauCnda. aseT SemTxvevaSi, mosamarTle 

ganCinebiT avalebs penitenciuri dawesebulebis direqtors, uzrunve-

lyos safrTxeSi myofi braldebulis/msjavrdebulis usafrTxoebisT-

vis Sesabamisi zomebis miReba.574

572 ganmartebiTi baraTi saqarTvelos kanonis proeqtze `saqarTvelos sisxlis 

samarTlis saproceso kodeqsSi cvlilebebis Setanis Sesaxeb~, https://info.parliament.
ge/fi le/1/BillReviewContent/176884? (nanaxia: 10.03.2019).
573 saqarTvelos axalgazrda iuristTa asociacia, arasaTanado mopyrobis preven-

cia da reagireba momxdar faqtebze, 12, https://gyla.ge/fi les/news/2006/Report.%20Geo.pdf 
(nanaxia: 10.03.2019).

574 iqve.
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b) arasaTanado mopyrobis danaSaulebze dazaralebulTa uflebebi

damoukidebeli sagamoZiebo meqanizmis amoqmedebis Taobaze re-

formis farglebSi, kanonmdebelma yuradReba gaamaxvila aseve wamebi-

sa da sastiki mopyrobis msxverplTa uflebebis SedarebiT maRali 

xarisxiT dacvaze, gansxvavebiT sxva danaSaulebze kanonmdeblobiT 

dazaralebulTaTvis miniWebuli uflebebisgan. kerZod, cvlilebebiT 

sisxlis samarTlis saproceso kanonmdeblobiT, wamebis, arasaTanado 

mopyrobis msxverpli aRiWurva uflebiT, dazaralebulad cnobaze 

uaris Tqmis Sesaxeb dadgenileba gaasaCivros sasamarTloSi,575 maSin, 

roca sxva danaSaulebze, dazaralebulis statusis miniWebaze uari 

sasamarTloSi mxolod gansakuTrebiT mZime kategoriis danaSaule-

bze gamoZiebis mimdinareobisas saCivrdeba.576 sisxlis samarTlis sap-

roceso kanonmdeblobiT dadgenili gamonaklisis saxiT, arasaTanado 

mopyrobis msxverpli aRiWurva aseve uflebiT, gamoZiebis Tu sisxlis-

samarTlebrivi devnis Sewyvetis Sesaxeb prokuroris dadgenileba gaa-

saCivros zemdgom prokurorTan, amis Semdgom ki, gamoZiebis adgilis 

mixedviT sasamarTloSi.577 am cvlilebebiT, saxelmwifo inspeqtoris 

samsaxuris qvemdebare danaSaulebi, faqtobrivad gauTanabrda gansa-

kuTrebiT mZime kategoriis danaSaulebs da dazaralebulzec, Sesa-

bamisi saproceso uflebebi da garantiebi gavrcelda.

g) saxelmwifo inspeqtoris samsaxuris amoqmedebis gadavadeba

evrokavSiris asocirebis dRis wesrigiT nakisri valdebulebis 

farglebSi ganxorcielebuli es reforma 2019 wlis pirveli ianvri-

dan unda Sesuliyo ZalaSi, Tumca, kanonis amoqmedeba 6 TviT, 2019 

wlis pirvel ivlisamde gadavadda. amis mizezad, kanonis asamoqmede-

blad aucilebeli RonisZiebebis dagvianebuli gatareba dasaxelda.578 

sxvadasxva statistikuri monacemebi cxadyofs, rom saxelmwifos re-

agireba, gansakuTrebiT 2012 wlis Semdgom gacxadebul arasaTanado 

mopyrobis faqtebze, Zalian sustia da sisxlissamarTlebrivi devnis 

dawyeba, umeteswilad, 2012 wlamde momxdari wamebis, araadamianuri 

575 sssk-is 56-e muxlis me-5 nawili, amoqmeddeba 2019 wlis pirveli ivlisidan.

576 TumaniSvili, komentarebSi: saqarTvelos sisxlis samarTlis saproceso kodeq-

sis komentari, 2015, mux. 56, abz. 2.

577 sssk-is 106-e muxlis 11-li nawili.

578 ganmartebiTi baraTi `saxelmwifo inspeqtoris samsaxuris Sesaxeb~ saqarTvelos 

kanonSi cvlilebebis Setanis Taobaze~ kanonis proeqtTan dakavSirebiT, https://info.
parliament.ge/fi le/1/BillReviewContent/208892? (nanaxia: 10.03.2019).
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da damamcirebeli mopyrobis faqtebs ukavSirdeba.579es monacemebi 

kidev erTxel aCvenebs damoukidebeli sagamoZiebo uwyebis drouli 

amoqmedebis aucileblobas. miuxedavad imisa, rom saxelmwifo inspeq-

toris samsaxuri damoukidebeli da obieqturi gamoZiebis warmoebis-

Tvis saWiro yvela berketiT ar aris aRWurvili, igi samarTaldamcavi 

organos warmomadgenelTa mxridan adamianis uflebaTa darRvevebze 

efeqtiani reagirebis SesaZleblobas iZleva da misi drouli amoq-

medebisTvis saWiro yvela nabijis gadadgma, arasaTanado mopyrobis 

SemTxvevebze arsebuli sistemuri problemebis mogvarebisTvis saxel-

mwifos pasuxismgeblobaa. 

IV. daskvna

Sejamebis saxiT unda iTqvas, rom samarTaldmacav uwyebebSi 

wamebisa da arasaTanado mopyrobis winaaRmdeg brZolis mizniT, da-

moukidebeli sagamoZiebo meqanizmis sasargeblod gadadgmuli nabiji 

_ saxelmwifo inspeqtoris samsaxuris Seqmna udavod mniSvnelovani da 

dadebiTi gadawyvetilebaa. miuxedavad imisa, rom gatarebuli refor-

miT datovebuli calkeuli xarvezebi efeqtiani da damoukidebeli 

saga moZiebo struqturis miznis miRwevis Sesaxeb kiTxvebs aCens, mxo-

lod misi drouli amoqmedebiT iqneba SesaZlebeli saxelmwifo inspeq-

toris samsaxuris sagamoZiebo funqciebis Sesrulebis efeqtianobis 

Sefaseba.

579 boxaSvili, 2017, 20.
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I. Sesavali

moqmedi qarTuli sisxlis samarTlis procesi, gansxvavebiT samoqa-

laqo procesisgan, atarebs oficialur xasiaTs da mis dawyebasa da war-

moebaze Sesabamis saxelmwifo organoebs gaaCniaT erTgvari monopo lia. 

es niSnavs imas, rom piris mimarT sisxlissamarTlebrivi devnis dawyeba 

da sisxlis samarTalwarmoeba ar aris damokidebuli kerZo pirebis 

nebasa da iniciativaze. prokuratura saxelmwifos saxeliT iwyebs da 

awarmoebs sisxlissamarTlebriv devnas `ex offi cio~ da ara dazarale-

bulis an sxva pirebis survilis Sesabamisad. prokuratura, rogorc 

Sesabamisi saxelmwifo organo, reagirebas axdens yvela kategoriis 

danaSaulis Cadenis SemTxvevaSi, maSinac ki, roca dazaralebuls sxva-

dasxva mizezis gamo ar surs mis mimarT Cadenili danaSaulis dasja.580 

dazaralebuls ufleba aqvs danaSaulis Sesaxeb gancxadebiT mimarTos 

samarTaldamcav organoebs an gamovides sisxlis samarTlis procesSi 

mowmed. maSasadame, sisxlis samarTlis procesis oficialuroba emsaxu-

reba, pirvel rigSi, sajaro interesebs, rom Cadenili danaSaulebi ar 

darCes reagirebis gareSe. aRsaniSnavia isic, rom calkeul evropul 

saxelmwifoebSi581 sisxlis samarTlis oficialurobis princips gaaC-

nia garkveuli gamonaklisi. garkveuli danaSaulis Cadenis dros sis-

xlis samarTalwarmoebis dawyebis iniciatorebi SesaZloa iyvnen kerZo 

pirebi (dazaralebulebi) da isini gamovidnen kerZo bralmdeblebad 

procesSi, aseve saxelmwifo bralmdeblis paralelurad miiRon maT 

monawileoba Tanabralmdeblebad. amgvar gamonakliss icnobda agreTve 

580 TumaniSvili, 2014, 65; Sead. aseve laliaSvili, 2015, 84.

581 mag., germania, avstria, espaneTi.
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Zvelad moqmedi (1998 wlis 20 Tebervlis) qarTuli sisxlis samarT-

lis saproceso kodeqsi, sadac, arsebobda subsidiuri, kerZo-sajaro 

da kerZo sisxlissamarTlebrivi devnis saxeebi. subsidiuri devnis 

dros, prokuroris mier braldebaze uaris Tqmis SemTxvevaSic dazara-

lebuls an mis warmomadgenels ufleba hqondaT sasamarTloSi mxari 

daeWiraT braldebisTvis. sisxlissamarTlebrivi devna ar wydeboda 

da bralmdeblad procesSi dazaralebuli gvevlineboda (1998 wlis 20 

Tebervlis sssk-is 25-e muxli). kerZo-sajaro sisxlissamarTlebrivi 

devnis damaxasiaTebeli niSani iyo is, rom calkeuli kategoriis da-

naSaulebis saqmeze (mag., ssk-is 139-e, 153-e, 157-e muxlebiT gaTvali-

s winebuli danaSaulebi da sxva) sisxlissamarTlebrivi devna iwyeboda 

mxolod dazaralebulis saCivris safuZvelze (1998 wlis 20 Tebervlis 

sssk-is 26-e muxli). kerZo sisxlissamarTlebrivi devna niSnavda imas, 

rom ssk-is 120-e da 125-e muxlebiT gaTvaliswinebul danaSaulTa Cam-

deni pirebis mimarT sisxlissamarTlebrivi devna iwyeboda mxolod 

dazaralebulis saCivris safuZvelze da igi unda Semwydariyo bral-

debulTan dazaralebulis Serigebis gamo (1998 wlis 20 Tebervlis 

sssk-is 26-e muxli). amrigad, adre moqmed sisxlis samarTlis sapro-

ceso kanonmdeblobiT calkeul SemTxvevebSi dazaralebuls gaaCnda 

sisxlissamarTlebrivi devnis dawyebisa da warmoebis privilegia, rac 

moqmedi sisxlis saproceso kanonmdeblobiT aRar aris gaTvaliswine-

buli. rogorc ukve aRiniSna, dRes sisxlissamarTlebriv devnas gaaC-

nia mxolod oficialuri (sajaro) xasiaTi da kerZo pirebs ar eniWe-

baT misi dawyebis an Sewyvetis gadawyvetilebis misaRebad garkveuli 

privilegiebi.582

rogorc zemoT aRiniSna, danaSaulis niSnebis arsebobis SemTxve-

vaSi reagirebas axdenen da saxelmwifos saxeliT sisxlis samarTlis 

saqmes awarmoeben sagamoZiebo organoebi da prokuratura. Sesabami-

sad, danaSaulis Sesaxeb informaciis miRebis SemTxvevaSi, prokurorsa 

da gamomZiebels gaaCniaT gamoZiebis dawyebis valdebuleba (sssk-is me-

100 muxlis pirveli nawili). gamomdinare iqidan, rom sisxlis samar-

Talwarmoebis monopolia mxolod saxelmwifos xelSia, man imazec 

unda izrunos, rom vinmes mier danaSaulis Cadena reagirebis gareSe 

ar darCes da amas saxelmwifo organoebis mxridan Sesabamisi reaqcia 

mohyves. amrigad, kanonmdebeli prokuraturisa da gamoZiebis orga-

noebs ara marto sisxlis samarTlis saqmis gamoZiebis uflebamosile-

bas aniWebs, igi amavdroulad maT avaldebulebs kidec, rom saTanado 

winapirobebis arsebobisas daiwyon da awarmoon gamoZieba.583 gansxvave-

582 TumaniSvili, 2014, 65-67.

583 TumaniSvili, 2014, 69; Sead. aseve laliaSvili, 2015, 83.
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biT gamoZiebis dawyebis valdebulebisagan, sisxlissamarTlebrivi 

devnis warmoeba damokidebulia prokuroris diskreciaze. prokurori 

sisxlissamarTlebrivi devnis dawyebis an Sewyvetis gadawyvetilebis 

miRebisas sargeblobs diskreciuli uflebamosilebiT. igi aRniSnul 

gadawyvetilebas iRebs sajaro interesebis, gamoZiebis Sedegad Sekre-

bili mtkicebulebebisa da saxelmwifos sisxlis samarTlis politi-

kis gaTvaliswinebiT. sisxlissamarTlebrivi devnis diskreciuloba 

uflebas aniWebs prokurors, gaakeTos arCevani sisxlissamarTlebrivi 

devnis dawyebasa da sisxlis samarTlis saqmiswarmoebis Sewyvetas So-

ris. mas aRniSnuli arCevanis gakeTebis ufleba im SemTxvevaSic aqvs, 

rodesac mopovebuli mtkicebulebebi araTu dasabuTebuli varau-

diT, aramed utyuarad miuTiTebs piris mier danaSaulis Cadenaze.584 

sisxlissamarTlebrivi devnis dawyebaze uaris Tqmis an dawyebuli 

sisxlissamarTlebrivi devnis Sewyvetis safuZveli SeiZleba sxvadasx-

va iyos, magaliTad, roca saxezea naklebi mniSvnelobis mqone dana-

Sauli, sadac, piris braleulobis xarisxi dabalia, an roca gamoZiebis 

gziT mopovebuli mtkicebulebebi ar aris sakmarisi piris braleulo-

bis dasamtkiceblad da a.S. sisxlissamarTlebrivi devnis warmoebis 

gadawyvetilebaze prokurorisTvis farTo diskreciis miniWeba war-

moadgens anglo-amerikuli samarTlebrivi sistemis qveynebSi (mag., ing-

lisi, aSS da sxva) gavrcelebul praqtikas, rac saqarTvelomac sisxlis 

samarTlis kanonmdeblobis reformisas gaiziara. gansxvavebiT amisgan, 

kontinenturi evropis calkeul saxelmwifoebSi (mag., germania, avs-

tria) sisxlissamarTlebrivi devnis dawyebis gadawyvetilebaze proku-

raturas ar gaaCnia farTo diskrecia. rogorc wesi, prokuratura 

danaSaulis niSnebis gamovlenisas da saqmeze sakmarisi mtkicebule-

bebis Sekrebis SemTxve vaSi, valdebulia daiwyos sisxlissamarTlebri-

vi devna da mxolod kanoniT mkacrad gansazRvrul garemoebebSi mas 

eniWeba sisxlissamarTlebriv devnaze uaris Tqmis uflebamosileba. 

Tumca prokuroris amgvar gadawyvetilebaze vrceldeba sasamarTlo 

kontroli.

sisxlis samarTlis saqmis sasamarTloSi arsebiTi ganxilva 

damokidebulia pirisTvis prokuroris mier bralis wayenebaze. mxo-

lod am ukanasknels gaaCnia braldebis monopolia. sisxlis samar-

Talwarmoebisas prokuroris funqciaa danaSaulis Camdeni pirisTvis 

bralis wayeneba da braldebis dasadastureblad sagamoZiebo moqme-

debebis ganxorcielebis gziT mtkicebulebebis Sekreba. braldebu-

lis damnaSaved cnoba da misTvis sasjelis daniSvna ki damoukidebeli 

584 TumaniSvili, 2014, 70.
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organos, sasamarTlos kompetenciaa. sasamarTlo sisxlis samarTlis 

saqmes ganixilavs mxolod braldebulisTvis wardgenili braldebis 

farglebSi. prokuroris mier braldebulisTvis wardgenili bral-

deba gansazRvravs sasamarTloSi sisxlis samarTlis saqmis ganxilvis 

far glebs. mosamarTle saqmis arsebiTi ganxilvis Semdeg an eTanxmeba 

braldebas da gamoaqvs gamamtyunebeli ganaCeni an daudastureblad 

cnobs mas da adgens gamamarTlebel ganaCens. 

aRsaniSnavia, rom Tanamedrove qarTuli sisxlis samarTlis pro-

cesi, romelSic sWarbobs angloamerikuli sisxlis samarTlis pro-

cesis elementebi, warmoadgens e.w. `mxareTa process~. piris mimarT 

sisxlissamarTlebrivi devnis dawyebis SemTxvevaSi sisxlis samarT-

lis procesi xorcieldeba mxareTa Tanasworobisa da SejibrebiTobis 

safuZvelze (sssk-is me-9 muxlis 1-li nawili). saxelmwifos sisxlis-

samarTlebrivi devnis interesebs procesSi icavs braldebis mxare, 

xolo dacvis mxared braldebuli da misi advokati (aseve msjavrde-

buli, gamarTlebuli da maTi advokati) gvevlineba. mxolod mxareebis 

kompetenciaa mtkicebulebebis mopoveba, sasamarTloSi maTi warmod-

gena da gamokvleva. mxareebs gaaCniaT procesze batonoba da SeuZliaT 

procesis nebismier stadiaze daamTavron saqmiswarmoeba braldebaze 

uaris Tqmis an saproceso SeTanxmebis gziT. mosamarTle saqmis arse-

biTi ganxilvisas ar awarmoebs damoukideblad sasamarTlo gamoZiebas, 

radgan mtkicebulebaTa gamokvleva mxareebis amocanaa. igi xelmZR-

vanelobs sasamarTlo process da inarCunebs neitralur pozicias. 

Tuki saqmes ixilavs nafic msajulTa sasamarTlo, nafici msajule-

bi mxareebis mier gamokvleuli mtkicebulebebis safuZvelze iReben 

gamamarTlebel an gamamtyunebel verdiqts, mosamarTle ki nafici 

msajulebis mier braldebulis damnaSaved cnobis SemTxvevaSi gansaz-

Rvravs sasjels.

qarTuli sisxlis samarTlis procesis Tanaxmad, sisxlis samar-

Tlis saqmiswarmoeba iwyeba gamoZiebiT da sruldeba sasamarTloSi 

saboloo gadawyvetilebis miRebiT. Sesabamisad, sisxlis samarTlis 

procesi icnobs gamoZiebis, winasasamarTlo sxdomis, saqmis pirveli 

instanciis sasamarTloSi arsebiTi ganxilvisa da aseve saapelacio da 

sakasacio ganxilvis etapebs.585

585 Sead. aseve mamniaSvili/gaxokiZe, zogadi nawili, 2015, 31. 
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II. gamoZieba

1. gamoZiebis dawyebis safuZveli da gamoZiebis miznebi

gamoZieba warmoadgens sisxlis samarTlis procesis sawyis etaps. 

gamoZiebis dawyebis safuZvelia informacia danaSaulis Sesaxeb, ro-

melic miiRo gamoZiebis organoebma an prokuraturam (sssk-is 101-e 

muxlis pirveli nawili). miRebuli informacia SeiZleba iyos weri-

lobiTi, zepiri, gamovlenili sisxlis samarTlis procesis dros an 

masmediaSi gamoqveynebuli. nebismier SemTxvevaSi, Sesabamisi orga-

noebi valdebulebi arian, danaSaulis Taobaze miRebuli informaci-

is safuZve lze moaxdinon reagireba da daiwyon gamoZieba. gamoZiebis 

etapze xdeba sagamoZiebo, saproceso moqmedebebis ganxorcielebis 

gziT danaSaulTan dakavSirebuli faqtobrivi garemoebebis gamovlena, 

mtkicebulebebis mopoveba da danaSaulSi monawile pirebis dadgena. 

2. prokurori, rogorc gamoZiebis saproceso xelmZRvaneli

gamoZiebis saproceso xelmZRvanelad gvevlineba prokurori. 

prokurori uflebamosilia saqmisaTvis mniSvnelovani garemoe-

bebis gamokvlevisa da mtkicebulebebis mopovebis mizniT, daavalos 

gamomZiebelsa da Sesabamis samarTaldamcav organoebs sisxlis samar-

Tlis saqmis gamoZieba da garkveuli sagamoZiebo moqmedebebis Cata-

reba, mas ufleba aqvs aseve misces maT zemoaRniSnulTan dakavSire-

biT garkveuli miTiTebebi. Tu prokurori saWirod miiCnevs, igi 

Tavad miiRebs monawileobas sagamoZiebo moqmedebebis CatarebaSi. mas 

SeuZlia agreTve Tavad awarmoos gamoZieba sruli moculobiT. ar-

sebobs mTeli rigi saproceso moqmedebebisa, romlis ganxorciele-

basTan dakavSirebiT mxolod prokurori iRebs gadawyvetilebas da Se-

sabamisi SuamdgomlobiT mimarTavs sasamarTlos. kerZod, prokurori 

mimarTavs SuamdgomlobiT sasamarTlos braldebulisaTvis aRkveTis 

RonisZiebis gamoyenebis, Secvlis an gauqmebis, aseve adamianis ufle-

baTa SemzRudveli sagamoZiebo moqmedebis Catarebis Sesaxeb ganCinebis 

misaRebad (sssk-is 33-e muxlis me-6 nawilis `e~ qvepunqti). 

vidre danaSaulis Camdeni piri ucnobia, gamoZieba mimdinareobs 

danaSaulis faqtTan dakavSirebiT mtkicebulebebis mosapoveblad da 

danaSaulis Camdeni piris gamosavlenad. SesaZlebelia sxva sagamoZiebo 

moqmedebebTan erTad moxdes am etapze calkeuli pirebis gamokiTxva 

(aseve sasamarTloSi dakiTxva), romlebic SesaZloa flobdnen sis-

xlis samarTlis saqmisaTvis mniSvnelovan informacias. Tu gamoZieba 



270

mogvianebiT gamoavlens iseT garemoebebs, romlebic miuTiTeben gamo-

ki Txuli an sasamarTloSi mowmis statusiT dakiTxuli piris mier da-

naSaulis savaraudo Cadenas, prokurors ufleba aqvs daiwyos aseTi 

piris mimarT sisxlissamarTlebrivi devna da cnos igi braldebulad. 

Sesabamisad, es ukanaskneli sisxlis samarTlis procesSi monawileo-

bas miiRebs braldebulis samarTlebrivi statusiT. braldebuli war-

moadgens zogad termins, romelic gamoiyeneba rogorc gamoZiebis, 

ise pirveli instanciis sasamarTloSi saqmis arsebiTi ganxilvis dros 

(pirveli instanciis sasamarTlos mier ganaCenis dadgenis Semdeg piri 

iwodeba gamarTlebulad an msjavrdebulad). SesaZlebelia, gamoZieba 

da sisxlissamarTlebrivi devna daiwyos erTdrouladac, magaliTad, 

piris danaSaulze waswrebis SemTxvevaSi, rodesac mas daakavebs saa-

misod uflebamosili piri. am dros daiwyeba gamoZieba danaSaulis 

faqtTan dakavSirebiT da aseve iwyeba sisxlissamarTlebrivi devna da-

kavebuli piris mimarT.

3. dacvis mxare gamoZiebis procesSi

rogorc ukve aRiniSna, sisxlissamarTlebrivi devnis dawyebisTa-

nave sisxlis samarTlis procesi xorcieldeba mxareTa Tanasworobi-

sa da SejibrebiTobis safuZvelze. braldebuls, aseve mis advokats 

ufleba aqvs sagamoZiebo moqmedebebis ganxorcielebis gziT moipo-

vos dacvis mxarisaTvis xelsayreli mtkicebulebebi da mogvianebiT 

isini waradginos da gamoikvlios sasamarTloSi. mxareebi sagamoZiebo 

moqmedebebis Catarebisas sargebloben Tanabari uflebebiT. amasTan, 

kanoni braldebulis mier mopovebul mtkicebulebas braldebis mxa-

ris mier mopovebuli mtkicebulebis Tanabar iuridiul Zalas aniWebs 

(sssk-is 39-e muxlis pirveli nawili). imisaTvis, rom gamoZiebis etapze 

SejibrebiTobisa da Tanasworobis principi iyos uzrunvelyofili, 

mosamarTle valdebulia daxmareba aRmouCinos dacvis mxares mtki-

cebulebebis gamoTxovasa da sagamoZiebo moqmedebebis CatarebaSi. Tu 

mtkicebulebis mopovebisTvis saWiroa iseTi sagamoZiebo an sxva sapro-

ceso moqmedebis Catareba, romelsac braldebuli an misi advokati da-

moukideblad ver Caatarebs (mag., Cxreka, amoReba), igi uflebamosilia 

Sesabamisi ganCinebis gamotanis SuamdgomlobiT mimarTos mosamarTles 

gamoZiebis adgilis mixedviT. Suamdgomlobis dakmayofilebis SemTx-

vevaSi sagamoZiebo moqmedebas atareben samarTaldamcavi organoebi, 

xolo mosamarTle valdebulia miiRos yvela zoma, raTa braldebis 

mxarisaTvis cnobili ar gaxdes dacvis mxaris mier mtkicebulebis 
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mopoveba (sssk-is 39-e muxlis me-2 nawili). adamianis uflebaTa evro-

puli konvenciis me-6 muxliT garantirebuli samarTliani sasamarTlo 

ganxilvis uflebis uzrunvelsayofad didi mniSvneloba eniWeba dac-

vis mxaris mier braldebis mxaris Tanabar pirobebSi mtkicebulebebis 

mopovebis SesaZleblobas. Tumca isic aRsaniSnavia, rom gamoZiebis 

stadiaze mxareTa absoluturi Tanasworobis uzrunvelyofa praqti-

kulad da samarTlebrivad SeuZlebelia. dacvis mxares braldebis mxa-

risagan gansxvavebiT, ezRudeba calkeuli sagamoZiebo moqmedebebis 

Catareba (magaliTad, faruli sagamoZiebo moqmedebebi).586 amis mizezia 

Tavad sagamoZiebo moqmedebis xasiaTi, romelic tardeba mxolod ka-

noniT gaTvaliswinebul danaSaulebze da gadaudebeli sazogadoebri-

vi saWiroebiT. mniSvnelovania, gamoZiebis etapze mxareTa Tanasworoba 

imgvarad iyos uzrunvelyofili, rom adgili ar hqondes maT Soris 

aSkara disbalanss, rasac SeuZlia procesis Sedegze dacvis mxaris sa-

zianod negatiuri gavlenis moxdena.587

adamianis uflebaTa evropuli konvenciis me-5 muxlis me-3 punqti 

aniWebs nebismier dakavebul pirs uflebas. dauyovnebliv wardgenil 

iqnas mosamarTlesTan misi dakavebis kanonierebis Sesamowmeblad. Se-

sabamisad, rogorc braldebulis uflebebis dacvaze, ise gamoZiebis 

procesis gonivrul vadebSi warmoebaze sasamarTlo kontrolidan 

gamomdinare, braldebulis dakavebidan 48 saaTis ganmavlobaSi xdeba 

prokuroris Suamdgomlobis safuZvelze braldebulis sasamarTlo-

Si pirveli wardgena. braldebulis sasamarTloSi pirveli wardgenis 

sxdomaze braldebulis dakavebis kanonierebis SemowmebasTan erTad 

ganemarteba mas wardgenili braldebis arsi, mosalodneli sasjelis 

saxe da zoma, aseve misi calkeuli procesualuri uflebebi. amis gar-

da, ganixileba braldebulis mimarT aRkveTis RonisZiebis gamoyenebis 

sakiTxi. sxdomis mosamarTle mxareebs ganusazRvravs gamoZiebisTvis 

gonivrul vadebs da niSnavs winasasamarTlo sxdomis TariRs. vinaidan 

gamoZiebis etapzec moqmedebs procesis SejibrebiToba da Tanasworo-

ba, gamoZiebis dasrulebis vadebi ar aris damokidebuli prokuro-

ris erTpirovnul gadawyvetilebaze. winasasamarTlo sxdomis TariRi 

mosamarTlis mier ganisazRvreba orive mxaris mosazrebebis gaTvalis-

winebiT. 

586 mamniaSvili/gaxokiZe, kerZo nawili 2015, 33.

587 Sead. fafiaSvili, komentarebSi: saqarTvelos sisxlis samarTlis saproceso 

kodeqsis komentari, 2015, mux. 9, abz.14.
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III. winasasamarTlo sxdoma

gamoZiebisa da saqmis sasamarTloSi arsebiTi ganxilvis stadiebs 

Soris kanonmdebeli iTvaliswinebs e.w. Sualeduri etapis saxiT wina-

sasamarTlo sxdomas. winasasamarTlo sxdomis ZiriTadi mniSvneloba 

mdgo mareobs imaSi, rom gadawydes mxareTa mier mopovebuli informaci-

is saqmis arsebiTi ganxilvis sxdomisTvis mtkicebulebad dasaSvebobis 

sakiTxi da amasTan, Sefasdes braldebulisTvis wardgenili braldebis 

safuZvlianoba. mxolod maSin iqneba SesaZlebeli sisxlis samarTlis 

saqmis arebiTi ganxilva, Tuki winasasamarTlo sxdomis mosamarTle 

darwmundeba, rom braldebis mxaris mier wardgenili mtkicebulebebi 

albaTobis maRali xarisxiT iZleva safuZvels varaudisaTvis, rom da-

naSauli am pirma Caidina (sssk-is 219-e muxlis me-5 nawili). amrigad, 

aRniSnul etapze gadis erTgvar filtrs gamoZiebisas mxareTa mier 

Sekrebili informacia da braldebulisTvis wardgenili braldeba, 

raTa dausabuTebeli braldebebi da dauSvebeli mtkicebulebebi ar 

gaxdes sasamarTloSi arsebiTi ganxilvis sagani. aRniSnuli emsaxu-

reba rogorc braldebulis interess, Tavidan airidos usafuZvlod 

sasamarTloSi saqmis arsebiTi ganxilva, ise sasamarTlo organoebis 

xarveziani sisxlis samarTlis saqmeebisagan gantvirTvis miznebs.

rogorc ukve aRiniSna, am etapze mosamarTlis mier xdeba mxare-

Ta mier mtkicebulebis saxiT wardgenili informaciis Sefaseba, maTi 

relevanturobis, dasaSvebobisa da utyuarobis kuTxiT. am SemTxveva-

Si braldebis mxarezea mis mier wardgenili mtkicebulebebis dasaS-

vebobisa da dacvis mxaris mtkicebulebebis dauSveblobis mtkicebis 

tvirTi. sasamarTlo iRebs mtkicebulebebis dauSveblad cnobasTan 

dakavSirebiT dasabuTebul gadawyvetilebas, romelic mxaris mier 

SesaZ lebelia gasaCivrdes gadawyvetilebis gamomtani sasamarTlos 

meSveobiT ze mdgomi instanciis sasamarTloSi. saapelacio sasamarT-

loSi saCivrdeba aseve winasasamarTlo sxdomis mosamarTlis mier 

sisxlissamarTlebrivi devnis Sewyvetis gadawyvetileba. 

winasasamarTlo sxdomaze SesaZlebelia mxareebma waradginon saq-

mis arsebiTi ganxilvis gareSe ganaCenis gamotanis Taobaze Suamdgom-

loba da am etapzeve daasrulon saqmiswarmoeba maT Soris gaforme-

buli saproceso SeTanxmebis mosamarTlis mier damtkicebiT. 

zemoaRniSnulis garda, mosamarTle sakuTari iniciativiT am 

etapze ixilavs braldebulisTvis aRkveTis RonisZiebis saxiT Se-

fardebuli patimrobis ZalaSi datovebis sakiTxs, miuxedavad imisa, 

daayena Tu ara mxarem Suamdgomloba patimrobis Secvlis an gauqmebis 

Sesaxeb (sssk-is 219-e muxlis me-4 nawilis `b~ qvepunqti).
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arsebiTi ganxilvisaTvis saqmis gadacemis gadawyvetilebis miRebis 

SemTxvevaSi, winasasamarTlo sxdomis mosamarTle gansazRvravs saqmis 

arsebiTi ganxilvis sxdomis dawyebis TariRs, amtkicebs mxareebis mier 

sasamarTloSi warsadgen mtkicebulebaTa nusxas da iRebs sxva zomebs 

saqmis arsebiTi ganxilvisaTvis mosamzadeblad (sssk-is 220-e muxli). 

  IV. sisxlis samarTlis saqmis arsebiTi ganxilva

1. sisxlis samarTlis saqmis arsebiTi ganxilvis arsi

sisxlis samarTlis saqmis arsebiTi ganxilvis etapze miiReba 

bralde bulis mimarT sasamarTlos Semajamebeli gadawyvetileba, ami-

tom igi warmoadgens sisxlis samarTlis procesis yvelaze mniSvnelo-

van etaps. mxareebs eZlevaT SesaZlebloba, sasamarTloSi zepirad da 

uSualod gamoikvlion gamoZiebis etapze Sekrebili mtkicebulebebi 

da daicvan sakuTari poziciebi. sasamarTlo warmarTavs saqmis arsebi-

Ti ganxilvis sxdomas da uzrunvelyofs mxareTa Soris Tanasworobasa 

da procesis SejibrebiTobas. mxareTa mier mtkicebulebebis Sedegad 

sasamarTlom unda miiRos saqmeze saboloo gadawyvetileba. Tuki sa-

samarTlo miva daskvnamde, rom braldebulma braldebaSi aRwerili 

qmedeba Caidina, maSin mis mimarT gamoitans gamamtyunebel ganaCens. 

xolo, im SemTxvevaSi, Tu braldebis mxare ver daarwmunebs sasamar-

Tlos braldebulis damnaSaveobaSi, sasamarTlom unda miiRos gama-

marTlebeli gadawyvetileba.

 

2. nafici msajulebis monawileoba sisxlis samarTlis saqmis 

arsebiT ganxilvaSi

aRsaniSnavia, rom moqmedi kanonmdebloba icnobs sisxlis samar-

Tlis saqmis arsebiTi ganxilvis or models, kerZod, mosamarTlis 

mier saqmis erTpirovnuli ganxilvisa da saqmis nafici msajulebis 

mier ganxilvis modelebs. es modelebi erTmaneTisgan gansxvavdebian 

imiT, rom nafici msajulebis mier saqmis arsebiTi ganxilva Sedgeba 

ori etapisgan, xolo mosamarTlis mier saqmis erTpirovnulad ganxi-

lva _ mxolod erTi etapisgan. pirvel etapze nafici msajulebi iRe-

ben verdiqts piris udanaSaulod an damnaSaved cnobis Sesaxeb, xolo 

meore etapze mosamarTle niSnavs sasjels. sisxlis samarTlis saq-

mis mosamarTlis mier erTpirovnulad ganxilvis SemTxvevaSi, calke 

ar aris gamoyofili sasjelis daniSvnis procedurebi. mosamarTle 
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erTdroulad iRebs rogorc braldebulis damnaSaved cnobis, ise 

sasjelis daniSvnis gadawyvetilebas. 

 saqarTveloSi moqmedebs e.w. klasikuri sistemis nafic msajulTa 

sasamarTlo, sadac, braldebulis udanaSaulod an damnaSaved cnoba 

mxolod nafici msajulebis kompetenciaa. aseT gadawyvetilebas na-

fici msajulebi iReben sxdomis Tavmjdomare mosamarTlis Caurevlad, 

saTaTbiro oTaxSi. aqve aRsaniSnavia, rom nafic msajulTa sasamarTlo 

ar warmoadgens mudmivmoqmed sasamarTlos. nafici msajulebi ikri-

bebian periodulad, rodesac wardgenili braldebidan gamomdinare 

saqme maT gansjadobas miekuTvneba588. amasTan, gasaTvaliswinebelia, 

rom braldebuli iRebs gadawyvetilebas misi sisxlis samarTlis saq-

mis nafic msajulTa sasamarTlos mier ganxilvasTan dakavSirebiT. Se-

sabamisad, braldebuls ufleba aqvs moiTxovos, rom saqme nafic msa-

julTa monawileobis gareSe iqnas ganxiluli. aseT SemTxvevaSi saqmes 

ganixilavs raionuli (saqalaqo) sasamarTlos mosamarTle (sssk-is 226-e mux-

lis me-2 nawili). potenciuri nafici msajulebi 18 wels gada cilebul 

moqalaqeTa erTiani siidan SeirCevian mxareTa monawileobiT nafic 

msajulTa SerCevis sxdomaze. aRniSnul sxdomaze SerCeuli msaju-

lobis kandidatTagan Tormets sxdomis Tavmjdomare niSnavs nafic 

msajulad. sasamarTloSi saqmis arsebiTi ganxilvis sxdomis gaxsnisas 

nafici msajulebi deben fics da iReben kanoniT gansazRvruli ufle-

ba-movaleobaTa Sesaxeb ganmartebebs sxdomis Tavmjdomarisgan. saqmis 

ganxilvis Semdeg saTaTbiro oTaxSi gasvlamde nafici msajulebi sa-

samarTlo sxdomis Tavmjdomarisgan iReben ganmartebebs samarTlebriv 

sakiTxebTan dakavSirebiT. aRniSnuli ganmartebebis safuZvelze nafic 

msajulTa sasamarTlo iRebs saboloo gadawyvetilebas faqtebTan da-

kavSirebiT da gamoaqvs gamamarTlebeli an gamamtyunebeli verdiqti.

3. sisxlis samarTlis saqmis arsebiTi ganxilvis sxdoma

sisxlis samarTlis saqmis arsebiTi ganxilva ZiriTadad warimarTe-

ba Semdegi TanmimdevrobiT: 1) sxdomis Tavmjdomaris mier sxdomis gax-

sna, procesis monawileTa gamocxadebis dadgena da procesis monawi-

leTa saqmeSi monawileobis gamoricxvis/acilebis sakiTxis gadawyveta; 

588 sssk-is 226-e muxlis 1-li nawilis Tanaxmad, nafic msajulTa sasamarTlo saqmes 

ganixilavs, Tu wardgenilia braldeba saqarTvelos sisxlis samarTlis kodeqsis 

108-e (damTavrebuli) da 109-e (damTavrebuli) muxlebiT, 117-e muxlis me-2, me-4, me-6 

da me-8 nawilebiT, 126-e muxlis me-2 nawiliT, 1351 muxliT, 143-e muxlis me-2 da me-4 
nawilebiT, 144-e, 1442 muxlebiT, 1443 muxlis me-2 nawiliT, 146-e muxlis me-2 nawiliT, 

147-e da 149-e muxlebiT, 197-e muxlis me-4 nawiliT, 198-e muxlis me-3 nawiliT, 

229-e muxliT.
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2) braldebulisTvis sxdomis Tavmjdomaris mier uflebebis ganmarte-

ba; 3) nafici msajulebis saqmis ganxilvaSi monawileobis SemTxvevaSi, 

maTTvis sxdomis Tavmjdomaris mier ganmartebebis micema; 4) mxareTa 

mier Suamdgomlobebis dayeneba da Suamdgomlobebis gadawyveta; 5) mxa-

reTa Sesavali sityvebi; 6) mxareTa mier mtkicebulebebis gamokvleva; 

7) mxareTa dasvniTi sityvebi; 8) mxareTa replikebi; 9) braldebulis 

saboloo sityva. 

rogorc ukve aRiniSna, sisxlis samarTlis saqmis arsebiTi ganxil-

vis sxdomaze, mxreTa mier Sesavali sityvebis wardgenamde, maT aqvT 

SesaZlebloba samarTliani marTlmsajulebis ganxorcielebis uz-

runvelsayofad daayenon sasamarTloSi calkeuli Suamdgomlobebi. 

magaliTisaTvis, mxareebs ufleba aqvT daayenon damatebiTi mtkice-

bulebis warmodgenis Taobaze Suamdgomloba. amasTan, sisxlis samar-

Tlis saproceso kanonmdebloba mxares aniWebs uflebas, saqmis ar-

sebiTi ganxilvis sxdomaze daayenos Suamdgomloba ara mxolod ukve 

mopovebuli axali mtkicebulebis wardgenis, aramed arsebiTad axali 

mtkicebulebis mopovebis Taobazec. es iseTi SemTxvevaa, rodesac 

mxarisTvis gamoZiebis dasrulebis Semdeg gaxda cnobili calkeuli 

mtkicebulebis mopovebis SesaZleblobis Taobaze da sisxlis samarT-

lis saqmis arsebiT ganxilvamde misi mopovebis Sesaxeb Suamdgomlobis 

dayeneba manamde obieqturad iyo SeuZlebeli. zemoaRniSnulis garda, 

SesaZlebelia am etapze ganxilul iqnas Suamdgomloba saqmis arsebiTi 

ganxilvis gareSe ganaCenis gamotanis Taobaze. 

rogorc aRiniSna, mtkicebulebebis sasamarTloSi gamokvlevamde 

mxareebs mosamarTle aZlevs Sesavali sityvis wardgenis uflebas. 

pirvel rigSi, Sesaval sityvas waradgens braldebis mxare da amis Sem-

deg imave uflebiT sargeblobs advokati da braldebuli (ix. sssk-

is 241-e muxli). mxareTa Sesavali sityvis mizania sasamarTlosTvis 

gansaxilveli sisxlis samarTlis saqmis Tematikisa da mxareTa strate-

giis gacnoba.589 aRsaniSnavia, rom braldebuls kanonmdebeli ar aval-

debulebs Sesavali sityvis wardgenas, gamomdinare iqidan, rom mas aqvs 

dumilis ufleba. Sesabamisad, mas SeuZlia uari ganacxados Sesavali 

sityvis wardgenaze. 

mxareTa mier Sesavali sityvis wardgenas mosdevs mtkicebulebebis 

gamokvleva. aRniSnuli warmoadgens sisxlis samarTlis saqmis arse-

biTi ganxilvis yvelaze mniSvnelovan etaps. mxareebi uSualod da ze-

pirad sasamarTlos winaSe ikvleven wardgenil mtkicebulebebs, xolo 

mosamarTle gamokvleuli mtkicebulebebis Sefasebis safuZvelze 

589 Schmid, 1993, 70.
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iRebs saboloo gadawyvetilebas. am SemTxvevaSic, rogorc mtkicebis 

tvirTis matarebeli, pirvel rigSi, braldebis mxare warmoadgens da 

ikvlevs sakuTar mtkicebulebebs. braldebis mxaris mtkicebulebebis 

gamokvlevis dasrulebis Semdeg, xdeba dacvis mxaris mier wardgenili 

mtkicebulebebis gamokvleva. sisxlis samarTlis procesis Sejibrebi-

Tobidan gamomdinare, mosamarTle damoukideblad ar axdens mtkice-

bulebebis gamokvlevas. igi inarCunebs mxareTa mier mtkicebulebebis 

gamokvlevisas pasiuri arbitris rols da cdilobs mxareebs Seuqm-

nas Tanabari pirobebi aRniSnul procesSi. mas ufleba aqvs mxolod 

gamonaklis SemTxvevaSi mxareebTan SeTanxmebiT dasvas damazustebeli 

kiTxve bi, Tu es aucilebelia samarTliani sasamarTlos uzrunvelsay-

ofad (sssk-is 25-e muxlis me-2 nawili). mtkicebulebebis gamokvlevis 

etapze xdeba mowmeTa gamoZaxeba da dakiTxva, aseve nivTieri mtkice-

bulebebisa da dokumentebis gamokvleva. mowmeebi ikiTxebian pirda-

piri da jvaredini dakiTxvis wesiT. pirdapiri dakiTxvis wesiT mowmes 

dakiTxavs is mxare, romelmac igi gamoiZaxa. am SemTxvevaSi mxa res ez-

Rudeba mowmisTvis pasuxze mimaniSnebeli SekiTxvebis dasma. pirdapiri 

dakiTxvis dros mxaris mier mowmisaTvis pasuxze mimaniSnebeli SekiTx-

vis dasmis SemTxvevaSi mowinaaRmdege mxares ufleba aqvs, daayenos Sua-

mdgomloba mimaniSnebeli SekiTxvis ganridebis an/da aseTi SekiTxvisa 

da masze pasuxis dauSvebel mtkicebulebad cnobis Sesaxeb (ix. sssk-

is 244-e muxlis me-2 nawili). pirdapiri dakiTxvis Semdeg, mowinaaRm-

dege mxares ufleba aqvs mowme dakiTxos jvaredini dakiTxvis wesiT, 

ra drosac pasuxze mimaniSnebeli SekiTxvebis dasmis akrZalva ar mo-

qmedebs. aRsaniSnavia, rom mxares ar gaaCnia mowmis jvaredini dakiTx-

vis valdebuleba. mowinaaRmdege mxaris mowmesTan kiTxvebis arqonis 

SemTxvevaSi, mxare mianiSnebs imaze, rom igi eTanxmeba pirdapiri da-

kiTxvis dros sasamarTloSi mowmis mier micemuli Cvenebis Sinaarss590. 

mtkicebulebebis gamokvlevis dasrulebis Semdeg mxareebi warad-

genen daskvniT sityvebs, romlis mizanicaa TiToeuli mxaris mier 

mtki cebulebaTa gamokvlevis Sedegebis Sejameba da gansaxilvel dana-

SaulTan dakavSirebiT mxaris mier sakuTari versiis mxardaWera591. amis 

Semdeg, mxareebs ufleba aqvT, sxdomis Tavmjdomaris mier dadgenil 

gonivrul vadaSi, replikis saxiT, mokled gamoTqvan sawinaaRmdego 

azri an/da SeniSvna. replikis saSualebiT mxares aqvs SesaZlebloba, 

mokled upasuxos mowinaaRmdege mxaris daskvniT sityvaSi moyvanil 

garemoebebsa da daskvnebs da Seecados maT gabaTilebas. aRsaniSna-

590 TumaniSvili, avtorTa jgufi, saqarTvelos sisxlis saproceso samarTali, ker-

Zo nawili, 2017, 636.

591 iqve, 648.
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via, rom saboloo replikis uflebiT sargeblobs dacvis mxare. mxa-

reTa replikebis Semdeg, ganaCenis dasadgenad sasamarTlos saTaTbiro 

oTaxSi gasvlamde, braldebuls ufleba eZleva wardges saboloo si-

tyviT. saboloo sityvaSi braldebuls SeuZlia uaryos wardgenili 

braldeba, amtkicos Tavisi udanaSauloba an naklebi brali, axsnas Ca-

denili qmedebis motivebi, gamoTqvas azri ganaCenSi gadasawyvet nebi-

smier sakiTxze.592

V. apelacia

adamianis uflebaTa evropuli konvenciis me-7 damatebiTi oqmis 

me-2 muxlis gaTvaliswinebiT, romelic msjavrdebuls aniWebs sasamarT-

los gadawyvetilebis gasaCivrebis uflebas, saqarTvelos moqmedi 

sisxlis samarTlis saproceso kanonmdeblobac iTvaliswinebs pirveli 

instanciis sasamarTlos mier miRebuli Semajamebeli gadawyvetilebis 

saapelacio wesiT gasaCivrebis SesaZleblobas. Sesabamisad, sisxlis 

samarTlis procesis Semdgom etaps warmoadgens sasamarTlos ganaCe-

nis gasaCivreba, romelic moicavs apelaciasa da kasacias.

pirveli instanciis sasamarTlos mier miRebuli ganaCeni eqvemde-

bareba apelacias, Tu kanoniT gamonaklisis saxiT sxva ram ar aris 

dadgenili (magaliTad, gasaCivrebas ar eqvemdebareba nafic msajulTa 

sasamarTlos mier gamotanili gamamarTlebeli ganaCeni; xolo gamam-

tyunebeli ganaCeni SesaZlebelia erTjeradad sakasacio wesiT saa-

pelacio sasamarTloSi gasaCivrdes, sssk-is 266-e muxlis 1-li da 

me-2 nawili). saapelacio saCivris Setanis uflebiT sargeblobs ro-

gorc msjavrdebuli593 da misi advokati, ise bralmdebeli da zemdgomi 

prokurori (ix. sssk-is 292-e muxlis me-2 nawili). saapelacio wesiT 

SesaZlebelia gasaCivrdes pirveli instanciis sasamarTlos mier miRe-

buli ganaCeni rogorc misi ukanonobis, ise dausabuTeblobis mizeziT. 

amitom, saapelacio sasamarTlo ganixilavs saqmis rogorc faqtobriv, 

ise samarTlebriv sakiTxebs. amasTan, saapelacio instanciaSi xdeba 

mxo lod axali mtkicebulebebis gamokvleva. garkveul gamonaklis 

SemTxvevebSi SesaZlebelia wina instanciis sasamarTloSi wardgenili 

592 guncaZe, komentarebSi: saqarTvelos sisxlis samarTlis saproceso kodeqsis 

komentari, 2015, mux. 252, abz.4.

593 saqarTvelos sakonstitucio sasamarTlos 2014 wlis 24 dekembris #3/3/601 

gadawyvetilebiT moxda aseve gamarTlebulisTvisac saapelacio da sakasacio 

saCivrebis Setanis uflebis aRiareba, radgan sasamarTlos mosazrebiT, ~... gamar-

Tlebul pirebs SesaZloa hqondeT gamamarTlebeli ganaCenis gasaCivrebis kano-

nieri interesi ...~.
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mtki cebulebebis xelaxla gamokvlevac.

swrafi marTlmsajulebis uzrunvelsayofad saapelacio sasamarT-

lo saqmes gansaxilvelad ar abrunebs qveda instanciis sasamarTloSi 

da Tavad cvlis gasaCivrebul gamamtyunebel ganaCens gamamarTlebe-

liT, an piriqiT _ gamamarTlebels gamamtyunebeliT. mas aseve ufleba 

aqvs pirveli instanciis sasamarTlos ganaCenis gauqmebis gareSe, Sei-

tanos masSi cvlilebebi (ix. sssk-is 298-e muxlis pirveli nawili). amas-

Tan, gadawyvetilebis miRebisas sasamarTlo iTvaliswinebs sauaresod 

Sebrunebis akrZalvis princips (reformatio in peius). Sesabamisad, saapela-

cio sasamarTlos ufleba ara aqvs gamoitanos gamamarTlebeli gana-

Cenis nacvlad gamamtyunebeli ganaCeni, gamoiyenos saqarTvelos sisx-

lis samarTlis kodeqsis ufro mkacri muxli, daniSnos ufro mkacri 

sasjeli an miiRos msjavrdebulisTvis arasasikeTo sxva gadawyvetile-

ba, Tu saqme ganixileba msjavrdebulis, misi advokatis saCivris safuZ-

velze da braldebis mxares saCivari swored am moTxovniT ar Seutania 

da mas aseTi pozicia ar ekava pirveli instanciis sasamarTloSi.

VI. kasacia

rogorc zemoT aRiniSna, sisxlis samarTlis saproceso kanon-

mdebloba iTvaliswinebs agreTve sisxlis samarTlis saqmis sakasacio 

warmo ebas. mxares ufleba aqvs gaasaCivros aseve saapelacio sasamarT-

los sisxlis samarTlis saqmeTa palatis mier gamotanili ganaCeni saka-

sacio wesiT, Tu, misi azriT, ganaCeni ukanonoa.594 ukanonobaSi moiaz-

reba sisxlis samarTlis materialuri da procesualuri normebis 

arsebiTi darRveva (ix. sssk-is me-300 muxli). vinaidan, sakasacio in-

stanciis sasamarTlo sakasacio saCivris farglebSi ikvlevs saqmis 

samarTlebriv da ara faqtobriv garemoebebs, saCivris dasaSvebobis 

kriteriumebi ganaCenis saapelacio wesiT gasaCivrebasTan SedarebiT 

mkacria. sakasacio saCivris dasaSvebad unda dasturdebodes, rom:

_ saqme moicavs samarTlebriv problemas, romlis gadawyvetac 

xels Seuwyobs samarTlis ganviTarebas da erTgvarovani sasamarTlo 

praqtikis Camoyalibebas;

_ saqarTvelos uzenaes sasamarTlos manamde msgavs samarTlebriv 

sakiTxze gadawyvetileba ar miuRia;

_ sakasacio saCivris ganxilvis Sedegad mocemul saqmeze savarau-

594 gamonaklisis saxiT SesaZlebelia nafic msajulTa gamamtyunebeli ganaCeni 

erTjeradad mxaris mier gasaCivrdes sakasacio wesiT saapelacio sasamarTloSi, 

sssk-is 266-e muxlis me-2 nawili. 
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doa msgavs samarTlebriv sakiTxze saqarTvelos uzenaesi sasamarTlos 

manamde arsebuli praqtikisagan gansxvavebuli gadawyvetilebis miReba;

_ saapelacio sasamarTlos gadawyvetileba gansxvavdeba msgavs 

samarTlebriv sakiTxze saqarTvelos uzenaesi sasamarTlos manamde 

arsebuli praqtikisagan;

_ saapelacio sasamarTlom saqme ganixila materialuri an/da sap-

roceso samarTlis normebis mniSvnelovani darRveviT, rasac SeeZlo 

arsebiTad emoqmeda saqmis ganxilvis Sedegze.

sakasacio saCivris dasaSvebobis gadawyvetisas erT-erT mniSvnelo-

van rols TamaSobs adamianis uflebaTa evropuli konvencia da stras-

burgis sasamarTlos precedentuli samarTali. saCivari dasaSvebia 

im SemTxvevaSic, rodesac saapelacio sasamarTlos gadawyvetileba 

ewinaaRmdegeba msgavs samarTlebriv sakiTxze adamianis uflebaTa da 

ZiriTad TavisuflebaTa dacvis konvencias da adamianis uflebaTa ev-

ropuli sasamarTlos precedentul samarTals.

aseve saqarTvelos uzenaesi sasamarTlo sisxlis samarTlis saqmes 

gansaxilvelad ar abrunebs qveda instanciis sasamarTloSi da Ta-

vad cvlis gasaCivrebul gamamtyunebel ganaCens gamamarTlebeliT, an 

piriqiT _ gamamarTlebels gamamtyunebeliT. aseve SeuZlia mas saa-

pelacio sasamarTlos ganaCenSi calkeuli cvlilebebis Setana. saqmis 

sakasacio ganxilvis drosac saapelacio wesiT ganxilvis analogiurad 

moqmedebs sauaresod Sebrunebis akrZalvis principi.

VII. axlad gamovlenil garemoebaTa gamo ganaCenis 

gadasinjva

rogorc wesi, uzenaesi sasamarTlos mier miRebuli gadawyvetile-

ba sabolooa da aRar eqvemdebareba erovnul doneze sasamarTloSi 

gasaCivrebas. amrigad, saqmis sakasacio warmoeba warmoadgens sisxlis 

samarTlis procesis ukanasknel stadias. Tumca sisxlis samarTlis 

saproceso kanonmdebloba iTvaliswinebs axlad gamovlenil garemoe-

baTa gamo ganaCenis gadasinjvis instituts. aRsaniSnavia, rom ganaCenis 

gadasinjva axlad gamovlenili garemoebebis gamo ar warmoadgens sisx-

lis samarTlis procesis romelime stadias da sasamarTlos ganaCenis 

meoTxe instanciaSi gasaCivrebis saSualebas. aRniSnuli institutis 

funqcia mdgomareobs samarTlianobisa da samarTlebrivi usafrTxoe-

bis principebs Soris calkeul SemTxvevebSi warmoqmnili konfliqtis 

aRmofxvraSi,595 ris Sedegadac xdeba kanonier ZalaSi Sesuli sasamarT-

595 ix. germaniis federaluri sakonstitucio sasamarTlos 2007 wlis 16 maisis #2 
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los gadawyvetilebis koreqtura da xarveziani ganaCenebis Tavidan 

arideba. Sesabamisad, Tu gamovlindeba raime iseTi garemoeba, rac 

kanonier ZalaSi Sesuli ganaCenis kanonierebasa da samarTlianobas 

kiTxvis niSnis qveS ayenebs, SeuZliaT mxareebs iSuamdgomlon sasamarT-

loSi aseTi ganaCenis gadasinjvasTan dakavSirebiT. axlad gamovlenil 

garemoebaTa gamo ganaCenis gadasinjva nebadarTulia rogorc msjavr-

debulis sasargeblod, ise mis sazianod. aseve ganaCeni SeiZleba gadai-

sinjos gamarTlebuli piris mimarTac. Sesabamisad, axlad gamovle-

nil garemoebaTa gamo ganaCenis gadasinjvis Taobaze Suamdgomlobis 

dayenebis ufleba aqvs prokurors, msjavrdebuls an/da mis advokats, 

xolo msjavrdebulis gardacvalebis SemTxvevaSi _ mis kanonier mem-

kvidres an/da mis advokats (sssk-is 312-e muxlis me-2 nawili).

sisxlis samarTlis saproceso kodeqsi (sssk-is 310-e muxli) amo-

mwuravad adgens im garemoebaTa wres, romelTa arsebobis SemTxvevaSi 

SesaZlebelia ganaCenis gadasasinjad Suamdgomlobis dayeneba. ganaCeni 

SesaZlebelia gadaisinjos, magaliTad, rodesac: 

_ sasamarTlos kanonier ZalaSi Sesuli ganaCeniT dadgenilia, rom 

yalbia mtkicebuleba, romelic safuZvlad daedo gadasasinj ganaCens;

_ sasamarTlos kanonier ZalaSi Sesuli ganaCeniT dadgenilia, rom 

mosamarTlem, prokurorma, gamomZiebelma, naficma msajulma an nafici 

msajulis mimarT sxva pirma am saqmesTan dakavSirebiT Caidina danaSauli;

_ arsebobs saqarTvelos sakonstitucio sasamarTlos gadawyve-

tileba, romelmac arakonstituciurad cno am saqmeSi gamoyenebuli 

sisxlis samarTlis kanoni;

_ axali kanoni auqmebs an amsubuqebs sisxlissamarTlebriv pasuxis-

mgeblobas im qmedebisaTvis, romlis CadenisTvisac pirs gadasasinji 

ganaCeniT msjavri daedo;

_ wardgenilia axali faqti an mtkicebuleba, romelic gadasasinji 

ganaCenis gamotanis dros ar iyo cnobili da TavisTavad Tu sxva dad-

genil garemoebasTan erTad amtkicebs msjavrdebulis udanaSaulobas 

an mis mier im danaSaulze ufro msubuqi an ufro mZime danaSaulis 

Cadenas, romlisTvisac mas msjavri daedo, agreTve amtkicebs gamar-

Tlebulis braleulobas an danaSaulis im piris mier Cadenas, romlis 

mimarTac sisxlissamarTlebrivi devna Sewyvetili iyo.

aRsaniSnavia, rom adamianis uflebaTa evropuli sasamarTlos 

gadawyvetileba SesaZlebelia gaxdes aseve ganaCenis gadasinjvis 

safuZveli, Tu strasburgis sasamarTlos kanonier ZalaSi Sesuli 

gadawyvetilebiT dadginda adamianis uflebaTa da ZiriTad Tavi-

BvR 93/07 gadawyvetileba, Rn. 36.
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suflebaTa dacvis evropuli konvenciis an misi oqmebis darRveva am 

saqmesTan dakavSirebiT da gadasasinji ganaCeni am darRvevas efuZneba. 

ganaCenis gadasinjvis safuZvlebTan dakavSirebiT aseve sayuradReboa 

gaerTianebuli erebis organizaciis adamianis uflebaTa komitetis, 

qalTa winaaRmdeg diskriminaciis yvela formis aRmofxvris komitetis, 

bavSvis uflebaTa komitetis, wamebis winaaRmdeg komitetis an raso-

brivi diskriminaciis aRmofxvris komitetis gadawyvetileba, romli-

Tac am saqmesTan dakavSirebiT dadgenil iqna komitetis damaarsebeli 

konvenciis darRveva da gadasasinji ganaCeni am darRvevas efuZneba 

(sssk-is 310-e muxlis `e~ da `e1~ qvepunqtebi). amdenad, qarTuli sisx-

lis samarTlis saproceso kanonmdebloba mowodebulia imisken, rom 

gaiTvaliswinos saerTaSoriso-samarTlebrivi regulaciebi da ar Seu-

narCunos kanonieri Zala sasamarTlos iseT gadawyvetilebebs, romle-

bic ar Seesabameba evropul da saerTaSoriso standartebs. 

axlad gamovlenili garemoebaTa gamo Suamdgomlobis safuZvelze 

saqmes ganixilavs saapelacio sasamarTlo saqmis arsebiTi ganxilvisas 

moqmedi normebis Sesabamisad. saqmis arsebiTi ganxilvis Sedegad sa-

samarTlo an ucvlelad tovebs ganaCens, an cvlis mas, an auqmebs mas 

da adgens axal ganaCens. amasTan, dasaSvebia saapelacio sasamarTlos 

ganaCenze sakasacio saCivaris Setana (sssk-is 314-e muxli).

VIII. daskvna

saqarTvelos moqmedi sisxlis samarTlis procesi, romelic 

efuZneba iseT principebs, rogoricaa oficialuroba, mxareTa Sejib-

rebiToba da Tanasworoba, sisxlissamarTlebrivi devnis diskreci-

uloba, SesaZlebelia struqturulad daiyos sasamarTlomdel da sa-

samarTlo procesad. sasamarTlomdel procesSi moiazreba gamoZiebis 

stadia, romlis farglebSic ZiriTadad xdeba danaSaulTan dakavSire-

buli calkeuli garemoebebisa da danaSaulis Camdeni piris (pirebis) 

dadgena, aseve mxareTa mier mtkicebulebebis mopoveba. sasamarTlo 

procesi ki moicavs winasasamarTlo sxdomas, sisxlis samarTlis saq-

mis arsebiT ganxilvas pirveli instanciiT da aseve sisxlis samarTlis 

saqmiswarmoebas zemdgomi instanciis sasamarTloebSi. 
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I. Sesavali

saqarTvelos parlamentma 2009 wels miiRo axali sisxlis samar-

Tlis saproceso kodeqsi (sssk), romelic ZalaSi Sevida 2010 wlis 1 

oqtombers. kodeqsis ganmartebiTi baraTis mixedviT, axali saproceso 

kanonis miRebis erT-erT mizans warmoadgenda mxareTa Tanasworoba-

ze dafuZnebuli SejibrebiTi sisxlis samarTlis procesis uzrunve-

lyofa.596 aRniSnuli miznis ganxorcielebisTvis mniSvnelovan siaxled 

SemoTavazebul iqna manamde arsebuli inkviziciuri modelis Secvla 

saerTo samarTlis qveynebisTvis damaxasiaTebeli SejibrebiTi siste-

miT.

sisxlis samarTlis procesis amgvarma radikalurma cvlilebam, 

Tavis mxriv, moiTxova sisxlis samarTlis procesSi aqcentis gakeTe-

ba iseT principebze, rogoricaa mtkicebulebaTa uSualo da zepi-

ri gamokvleva, sajarooba da dacvis mxarisTvis sagamoZiebo ufle-

bamosilebis miniWeba. axleburad Camoyalibda mosamarTlis roli da 

mkafiod ganisazRvra mtkicebis standartebi. braldebuli gaxda pro-

cesis mTavari subieqti. Tumca, aRsaniSnavia, rom saproceso kanon-

mdeblobis reformis Tavdapirvelad gacxadebuli miznebi srulad ar 

aisaxa saboloo produqtSi. sssk-is miRebis Semdeg dRemde saproceso 

kanonSi araerTi cvlileba ganxorcielda SejibrebiTobis principis 

gaZlierebis mizniT da Sesabamisad, sainteresoa vnaxoT, ramdenad uz-

runvelyofs sssk mxareTa Soris realur SejibrebiTobasa da Tana-

sworobas. 

II. SejibrebiTobis principis zogadi daxasiaTeba

nebismieri samarTlebrivi saxelmwifos sisxlis samarTlis proce-

sis erT-erTi umniSvnelovanesi mizania WeSmaritebis dadgena. WeSma-

ritebis dadgena damnaSavis dasjas, udanaSaulos gamarTlebas emsaxu-

reba da procesis saboloo Sedegs warmoadgens.597

materialuri samarTlis normebis darRveva iwvevs sisxlissamar-

Tlebriv pasuxismgeblobas, sisxlis samarTlis procesiT dadgenili 

wesebis Sesabamisad. materialuri samarTliT gaTvaliswinebuli nor-

mis darRvevis, misi damrRvevi piris dadgena da dasja warmoebs sisx-

lis samarTlis procesiT gaTvaliswinebuli normebis safuZvelze. Se-

sabamisad, ra saxis WeSmariteba unda iqnas dadgenili, materialuri 

Tu formaluri WeSmariteba, dRemde davis sagans warmoadgens. davis 

596 dawvr. ix. https://info.parliament.ge/#law-drafting/ 9219. U (nanaxia: 12.02.2018) 
597 La Fave, 1978, 26. 
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sagania aseve, sasamarTlo procesis warmoebis romeli formiT dginde-

ba ukeTesad WeSmariteba, inkviziciuri Tu mxareTa SejibrebiTobis 

formiT. 

kontinentur-evropuli samarTlis qveynebis sisxlis samarTlis 

process materialuri WeSmaritebis dadgenis principi udevs safuZ-

vlad, romlis Sesabamisadac, sasamarTlo saqmis garemoebebs sasamarT-

lo ganxilvisas TviTon ikvlevs da mxareTa Suamdgomlobebsa da 

gancxadebebze damokidebuli ar aris. mosamarTle sasamarTlo sxdo-

maze TviTon awarmoebs mtkicebulebaTa gamokvlevas, igi ara aris mtki-

cebulebaTa wardgenisa da gamokvlevis SuamdgomlobebiT SezRudu-

li, mas ufleba aqvs damoukideblad moipovos axali mtkicebulebebi, 

Tu es saWirod miaCnia, mxareTa yovelgvari Suamdgomlobis gareSe. 

igi aqtiurad monawileobs materialuri WeSmaritebis dadgenaSi. Se-

jibrebiTi procesis pirobebSi sasamarTlo mxolod `pasiuri arbit-

ris~ rols TamaSobs da saqmis garemoebebis srulyofili gamokvle-

vis SesaZleblobas moklebulia. mosamarTle, romelic Semoifargleba 

mxolod braldebisa da dacvis mxaris mier mopovebuli masalebiT, 

gadawyvetilebas iRebs imis mixedviT, Tu, romelma mxarem warmoadgina 

ukeTesi argumentebi. amitom, SejibrebiTi procesis mizani aris ara 

materialuri, aramed formaluri WeSmaritebis dadgena.598 SejibrebiTi 

procesis pirobebSi inkviziciuri sistemebisaTvis damaxasiaTebeli 

`obieqturi WeSmaritebis~ dadgenis principisagan gansxvavebiT, WeS-

mariteba mxareTa kontrolirebul paeqrobaSi moipoveba. am paeqrobaSi 

braldebisa da dacvis mxare nominalurad Tanasworni ar arian, vina-

idan swored braldebis mxares gaaCnia piris braleulobis mtkicebis 

tvirTi, xolo dacvis mxaris xelT arsebuli materialur-teqnikuri 

SesaZleblobebi, damoukideblad moipovos mtkicebulebebi, ganuzom-

lad mcirea braldebis mxaris arsebul resursebTan SedarebiT. 

amerikis SeerTebul StatebSi SejibrebiTobis principzea da-

fuZnebuli mTliani sasamarTlo procesi, aseve sasamarTlomdeli 

procesis didi nawili. gamoZiebis procesSi piris braldebulad cno-

bamde inkviziciurobis principi moqmedebs. mxareTa SejibrebiTobisa 

da Tanasworuflebianobis principi ganapirobebs piris msjavrdebaze 

gadawyvetilebis mimReb organos (sasamarTlos, nafic msajulTa sa-

samarTlos) rogorc faqtobriv, aseve samarTlebriv neitralobas, 

romelmac sakuTari gadawyvetileba mxolod mxareTa mier warmodge-

nili masalebis safuZvelze unda miiRos.599

wminda SejibrebiTobis principis dros mosamarTle gvevlineba 

598 TumaniSvili, 2014, 76.

599 La Fave, 1978, 28.
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mxo lod da mxolod pasiuri arbitris rolSi, romelic mTlianad mxa-

reebs andobs warmoadginon saqmis masalebi. SejibrebiTobis principi 

mxareebs aZlevs SesaZleblobas, damoukideblad gamoiZion faqtebi, 

moipovon mtkicebulebebi, gamohkiTxon mowmeebi, moiwvion an rCeva 

miiRon eqspertebisagan, TviTon gansazRvron, Tu ra mtkicebuleba 

waradginon an ar waradginon sasamarTlo procesze. TiToeuli mxare 

uflebamosilia misi poziciis sasargeblo mtkicebuleba waradginos, 

aseve Tavis sasargeblod ganmartos kanoni. mxareebi cdiloben pirda-

piri da jvaredini dakiTxviT meore mxaris sawinaaRmdego argumentebi 

problematurad warmoaCinon. mosamarTlem da msajulebma miukerZoeb-

lad unda Seafason mxareTa mier warmodgenili masalebi da sakiTxe-

bi.600

Tumca, amerikis SeerTebuli Statebis sisxlis samarTlis procesi 

miiswrafvis modificirebuli an regulirebuli SejibrebiTi sisxlis 

samarTlis sistemisaken. wminda SejibrebiTobis sistemis sawinaaRmde-

god modificirebuli sistema ar icnobs absoluturad pasiur, ara-

aqtiur mosamarTlis instituts.601

SejibrebiTobis procesis dros mxareebi yovelTvis ufro 

met faqtebs iZieben, ikvleven da warudgenen piris braleulobaze 

gadawyvetilebis mimReb organos, vidre inkviziciuri procesis sisx-

lis samarTlis devnis ganmaxorcielebeli oficialuri organoebi. 

mxa reTa didi interesi saqmisadmi uzrunvelyofs, rom saqmisaTvis 

yvela mniSvnelovani mtkicebuleba iqnas mopovebuli, wardgenili da 

safuZvlianad gamokvleuli mxareTa mier.

SejibrebiTi procesi icavs piris braleulobaze gadawyvetilebis 

mimReb mosamarTles saqmeze winaswar azris Seqmnisagan da uzrunvel-

yofs mis miukerZoeblobas, rameTu gadawyvetilebis mimRebi organo 

SejibrebiT procesSi faqtebis gamokvlevasa da dadgenaSi ar aris 

uSualod CarTuli, aramed is neitraluria da gadawyvetilebas iRebs 

mas Semdeg, roca mxareTa mier warmodgenili mtkicebulebebi sru-

lyofilad iqneba mxareTa mierve mis Tvalwin gamokvleuli.602

mxareTa kerZo interesi saqmisadmi uzrunvelyofs saqmisaTvis um-

niSvnelovanesi informaciis mopovebasa da WeSmaritebis dadgenas.

SejibrebiTi procesi, romelic mxareebs SesaZleblobas aZlevs sa-

kuTar interesebs moemsaxuros, kritikosTa azriT, yovelTvis qmnis 

safrTxes, rom mxareebs miecemaT SesaZlebloba Secvalon WeSmaritebis 

600 iqve, 35.
601 iqve, 35.

602 iqve, 6-37.
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dadgenis taqtika da gadauxvion am gzidan. maT SesaZlebloba eZle-

vaT sakuTari interesebidan gamomdinare, Secvalon, ar gamoaCinon 

an gadamalon mTeli rigi mtkicebulebebi. saboloo Sedegi iqneba 

gadawyvetilebis mimRebi organosaTvis WeSmaritebis dasadgenad yvela 

mtkicebulebis wardgena ki ara, aramed brZola garkveul garemoebaTa 

dasamalad.603

kontinentur-evropuli sistema efuZneba inkviziciur princips, 

sadac, gamoZiebis procesSi sisxlissamarTlebrivi devnis organo val-

debulia gamoiZios rogorc braldebulis gamamtyunebeli, aseve gama-

marTlebeli garemoebebi. mosamarTle ar aris pasiuri saqmis ganxil-

visas, mas aqtiuri roli akisria materialuri WeSmaritebis dadgenis 

procesSi.604

SejibrebiTi sistema damyarebulia mxareTa mier sasamarTlosaTvis 

maqsimaluri odenobis informaciis uSualod miwodebaze sasamarTlo 

ganxilvis pirobebSi. am mxriv informacia mosamarTles, Tu es obieqtu-

rad SeuZlebeli ar aris, unda waredginos zepiri formiT. magaliTad, 

am principis erT-erTi gamovlinebaa eqspertis werilobiT daskvnaze 

eqspertis Sesabamisi Cvenebis miRebis savaldebulooba, anu eqspertma 

zepirad unda waradginos sakuTari mosazrebebi sasamarTlo procesis 

dros mis werilobiT daskvnaSi asaxuli sakiTxebis Taobaze. yvela mow-

mis Cveneba zepirad unda iqnas miRebuli, garda gansakuTrebu li Sem-

Txvevebisa, rodesac es obieqturad SeuZlebelia.605 nivTieri mtkice-

buleba unda gamoqveyndes sasamarTlo sxdomaze zepiri formiT da 

Tu SesaZlebelia, misi demonstrirebiT. SejibrebiT procesSi mtkice-

buleba zepirad da uSualod, rogorc wesi, mxolod erTxel gamoikv-

leva mxareebis mier da am mxriv aRar xdeba gamoZiebis procesisa da 

sasamarTlos muSaobis dublireba, rac zogavs drosa da adamianur 

resursebs. 

III. SejibrebiTobis principis asaxva saproceso kodeqsSi

saqarTvelos kanonmdebelma axali saproceso kodeqsiT uari Tqva 

inkviziciurobis principze, materialuri WeSmaritebis dadgenaze da 

WeSmaritebis dadgena mxareTa SejibrebiTobis principidan gamomdina-

re, saproceso mowinaaRmdegeebs, mxareebs miando. mxareTa Sejibrebi-

Tobisa da Tanasworobis principi, romlis safuZvelzec agebulia sisx-

603 iqve, 6-37.

604 iqve, 38.

605 giorgaZe/baramiZe, 2012, 33.
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lis samarTlis procesi, gulisxmobs braldebisa da dacvis mxareebis 

Tanabar SesaZleblobebs sisxlis samarTlis procesis ganma vlobaSi 

sisxlissamarTlebrivi devnis dawyebidan saboloo instanciis sa-

samarTlos ganaCenis gamotanis CaTvliT.606 garda im SemTxvevisa, rode-

sac gamoZieba mimdinareobs calmxrivad da ar aris dawyebuli sisxlis-

samarTlebrivi devna konkretuli piris mimarT.607 Sesabami sad, rogorc 

braldebis, aseve dacvis mxares, unda hqondeT ufleba da SesaZle-

bloba Tanabar pirobebSi moipovon, waradginon da gamoik vlion mtki-

cebulebebi. amasTanave, mtkicebis standartebi, procesis sxvadasxva 

stadiaze, gansazRvraven mtkicebis tvirTis `simZimes~ da romelime 

maTganis Seusruleblobis SemTxvevaSi piris devna ver gagrZeldeba. 

saproceso kodeqsiT xazi gaesva sasamarTlo gamoZiebis prioritetu-

lobas Zveli saproceso kanonmdeblobisagan gansxvavebiT, romelic 

mTavar aqcents akeTebda winasasamarTlo stadiaze, araga mWvirvale da 

calmxrivad mopovebuli mtkicebulebebis werilobiT gaformebaze da 

SeZlebisdagvarad dadasturebaze formalur sasamarTlo ganxilvaze. 

saqarTvelos sakonstitucio sasamarTlos, iseve rogorc adamia-

nis uflebaTa evropuli sasamarTlos mier Camoyalibebuli praqti-

kis Tanaxmad, SejibrebiTobis principi warmoadgens samarTliani sa-

samarTlos uflebis Semadgenel elements.

SejibrebiTobis princips mWidrod ukavSirdeba mxareTa Tanas-

worobis principi.608 `Tanasworobis moTxovna uzrunvelyofs, rom mxa-

reebi erTmaneTTan mimarTebiT ar daeqvemdebaron gansxvavebul mop-

yrobas da romelime ar aRmoCndes araxelsayrel mdgomareobaSi.~609

Tanasworoba ganimarteba, rogorc samarTalwarmoebis (dacvisa da 

braldebis) mxareebisaTvis erTnairi saproceso uflebebis miniWeba. 

mxareTa SejibrebiToba da Tanasworoba evropuli konvenciis me-6 

muxliT garantirebuli uflebis samarTliani sasamarTlo ganxil-

vis uflebis Semadgeneli umniSvnelovanesi garantiaa. is mWidrod 

aris dakavSirebuli evropuli konvenciis me-6 muxliT garantire-

bul iseT specialur uflebebTan, rogoricaa wardgenili braldebis 

arsisa da safuZvlis Sesaxeb informaciis miRebis ufleba; sakmarisi 

606 mamniaSvili/gaxokiZe, zogadi nawili, 2015, 79.

607 Sead. fafiaSvili, komentarebSi: saqarTvelos sisxlis samarTlis saproceso 

kodeqsis komentari, 2015, mux. 9, abz.3.

608 Reinhardt and Slimane-Kaïd v. France (Appl. No. 23043/93 and 22921/93), 31 marti 1998, 
§103. Delcourt v. Belgium (Appl. #2689/65), 17 ianvari 1970, §28. Borgers v. Belgium (Appl. 
No. 12005/86), 30 oqtomberi 1991, §24, 26. 
609 saqarTvelos saxeliT saqarTvelos sakonstitucio sasamarTlos plenumis 

gadawyvetileba №3/1/608, 609, 2015 wlis 29 seqtemberi, §19.
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drois da SesaZleblobebis qona dacvis mosamzadeblad; braldebul-

ma daicvas Tavi piradad an advokatis meSveobiT; ufleba dakiTxos 

an daakiTxinos braldebis mowmeebi da gamoaZaxebinos da daakiTxinos 

dacvis mowme ebi braldebis mowmeTa Tanabar pirobebSi; dasabuTebuli 

sasamarTlo gadawyvetilebis miRebis ufleba da sxv. evropuli sa-

samarTlos ganmartebiT, sisxlis samarTlis saqmeSi SejibrebiT pro-

cesze ufleba gulisxmobs, rom rogorc braldebis, ise dacvis mxares 

unda mieces meore mxaris mier wardgenili mosazrebebisa da mtkicebu-

lebebis gacno bisa da maTze sakuTari azris gamoTqmis SesaZlebloba. 

es principi moqmedebs imis miuxedavad, meore mxaris mier wardgenili 

masalebi Seexeba faqtebis dadgenas, samarTlebriv argumentebs saqmis 

arsebiT garemoebebze Tu Suamdgomlobebs saproceso sakiTxebze.610 

mxa reTa Tanasworoba evropuli sasamarTlos azriT, gulisxmobs, rom 

TiToeul mxares unda mieces sakuTari poziciis, maT Soris, mtkiceb-

ulebebis wardgenis gonivruli SesaZlebloba iseT pirobebSi, romelic 

mas ar Caayenebs arsebiTad araxelsayrel mdgomareobaSi mowinaaRmde-

gesTan SedarebiT. amdenad, mxa reTa Tanasworoba da SejibrebiToba 

gulisxmobs dacvisa da braldebis mxareTa Tanabar SesaZleblobebs, 

moipovon, Seiswavlon, waradginon da gamoikvlion sakuTari da mowina-

aRmdege mxaris wardgenili mtkicebulebebi da mosazrebebi; gamoTqvan 

sakuTari mosazreba meore mxaris mier gamoTqmul poziciasTan dakav-

SirebiT; sagamoZiebo moqmedebebis Catarebisas isargeblon Tanabari 

ufleba-movaleobebiT da sxv. sasamarTlo ki unda iyos aRniSnuli Ses-

aZleblobebis realizebis garanti. mxareTa Tanasworobasa da Sejib-

rebiTobaze agebuli sisxlis procesis mizania uzrunvelyofil iqnas 

samarTliani sasamarTlo ganxilva. 

sssk-is me-9 muxli uzrunvelyofs mxareTa Tanabar samarTlebriv 

SesaZleblobebs sakuTari uflebebis/poziciis dasamtkiceblad da ar 

moiTxovs mxareTa faqtobriv Tanasworobas materialuri an/da adami-

anuri resursebis xelmisawvdomobis TvalsazrisiT. magram realuri 

SejibrebiTobis uzrunvelsayofad aucilebelia faqtobrivi da ara 

formaluri Tanasworoba. SejibrebiTobis principi ar aris absolu-

turi ufleba da kanonmdebloba iTvaliswinebs misgan gamonakliss. 

magram nebismieri gamonaklisi SejibrebiTobidan unda efuZnebodes 

gonivrul safuZvels. 

sssk iTvaliswinebs zogierT saproceso moqmedebas, romelTa war-

moebis611 an romelTa Sedegebis Sesaxeb informaciis mopovebis ufle-

610 Kamasinski v. Austria  Appl. No. 9783/82 ECHR, 19 dekemberi 1989, §102.
611 mamniaSvili/gaxokiZe, kerZo nawili, 2015, 33.
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ba dacvis mxares saerTod ar gaaCnia an ar gaaCnia garkveul drois 

periodamde (magaliTad, ufleba faruli sagamoZiebo moqmedebis 

warmoebaze).612 Tu mxareebs Tavidanve araTanabari SesaZleblobebi 

gaaCniaT, uTanasworoba unda dabalansdes maTTvis sxvadasxva uflebis 

miniWebis gziT, rac qmnis e.w. dacvis sagamonakliso uflebebs. aRniS-

nuls emsaxureba sisxlis samarTlis procesSi, magaliTad, udanaSau-

lobis prezumfciis, maT Soris mtkicebis tvirTis braldebis mxareze 

dakisreba, yovelgvari eWvis braldebulis sasargeblod gadawyveta, 

dumilis ufleba, sauaresod Sebrunebis akrZalva da sxva.613

1. mosamarTlis/sasamarTlos roli

rogorc aRiniSna, mxareTa Tanasworobisa da SejibrebiTobis 

principi saqarTvelos sisxlis samarTlis procesis ZiriTadi prin-

cipia. mxareTa SejibrebiTobisa da Tanasworobis principis Tanaxmad, 

mosamarTle monawileobas ar iRebs mtkicebulebaTa mopovebasa da 

gamokvlevaSi, igi neitraluria. man gadawyvetileba unda miiRos mxa-

reTa mier mopovebul, warmodgenil da gamokvleul mtkicebulebaTa 

safuZvelze. sssk-is me-9 muxlis Tanaxmad:

1. sisxlissamarTlebrivi devnis dawyebisTanave sisxlis samarT-

lis procesi xorcieldeba mxareTa Tanasworobisa da SejibrebiTobis 

safuZvelze. 

2. mxares ufleba aqvs, am kodeqsiT dadgenili wesiT daayenos Sua-

mdgomloba, moipovos, sasamarTlos meSveobiT gamoiTxovos, waradgi-

nos da gamoikvlios yvela Sesabamisi mtkicebuleba.

mocemuli debulebidan mniSvnelovania, rom mxareTa Tanasworoba 

da SejibrebiToba iwyeba sisxlissamarTlebrivi devnis dawyebisTa-

nave, anu piris dakavebidan an mis mimarT braldebulad cnobis Sesaxeb 

dadge nilebis gamotanis momentidan. mxareTa SejibrebiTobis prin-

cipis Semdgom konkretul gamoxatulebas warmoadgens sssk-is me-14 

muxli: 

1. sasamarTlos (nafic msajulebs) ar unda waredginos mtkicebu-

leba, Tu mxareebs misi uSualod da zepirad gamokvlevis Tanabari 

SesaZlebloba ar hqoniaT, garda am kodeqsiT gaTvaliswinebuli gamo-

naklisebisa. 

612 fafiaSvili, komentarebSi: saqarTvelos sisxlis saproceso samarTali, kerZo 

nawili 2017, 356; laliaSvili, 2015, 120.

613 fafiaSvili, komentarebSi: saqarTvelos sisxlis samarTlis saproceso kodeq-

sis komentari, 2015, mux. 9, abz.11.
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2. mxares ufleba aqvs, sasamarTloSi moiTxovos mowmis uSualod 

dakiTxva da waradginos sakuTari mtkicebuleba.

aseve sssk-is 25-e muxlis mixedviT: 

1. sasamarTlo valdebulia mxareebs TavianTi uflebebisa da 

kanoni eri interesebis dasacavad Seuqmnas Tanabari SesaZleblobebi 

ise, rom arc erT maTgans ar mianiWos upiratesoba.

2. sasamarTlos ekrZaleba braldebis damadasturebel an dacvis 

xelSemwyob mtkicebulebaTa damoukideblad mopoveba da gamokvle-

va. mtkicebulebaTa mopoveba da wardgena mxareebis kompetenciaa. 

mosamarTle uflebamosilia gamonaklis SemTxvevaSi mxareebTan Se-

Tanxmebis Sedegad dasvas damazustebeli kiTxva, Tu es aucilebelia 

samarTliani sasamarTlos uzrunvelsayofad.

3. ganaCenis an sxva Semajamebeli sasamarTlo gadawyvetilebis 

gamotanamde mosamarTles ufleba ara aqvs, azri gamoTqvas bralde-

bulis (msjavrdebulis) damnaSaved Tu udanaSaulod cnobis Taobaze. 

4. Tu sasamarTlo sxdomaSi orive mxare monawileobs, erTi mxaris 

SuamdgomlobasTan an saCivarTan dakavSirebiT sasamarTlo ismens meo-

re mxaris azrsac.

mocemuli muxlebis gacnobis Semdeg naTeli xdeba, rom sssk adgens 

mxareTa srul SejibrobiTobas, mosamarTle gvevlineba mxolod obi-

eqturi arbitris rolSi, romelsac mowmisTvis kiTxvis dasmis ufle-

bac ar aqvs mxareebTan SeTanxmebis gareSe. 

Tumca, erTi SexedviT, mosamarTlis rolis amgvari dakninebisa, 

sssk-is mixedviT mosamarTle mniSvnelovan faqtorad gvevlineba mtki-

cebulebaTa dasaSvebobis sakiTxis gadawyvetisas da am kuTxiT farTo 

diskreciiT sargeblobs. ufro metic, saqmis arsebiTi ganxilvisas ga-

naCenis dadgenis dros mosamarTles SeuZlia gascdes braldebis for-

mulirebas da Tavisive iniciativiT Secvalos igi braldebulis sa-

sargeblod.614 Tumca saproceso kanonis aRniSnuli danawesi SeiZleba 

garkveulwilad winaaRmdegobaSi modiodes SejibrebiTobis princip-

Tan, aseve ewinaaRmdegebodes adamianis uflebaTa evropuli sasamarT-

los praqtikas, rodesac qmedebis kvalifikaciis Secvla gaTanabrebu-

lia axali braldebis wardgenasTan. 

amave WrilSi sainteresoa saqarTvelos sakonstitucio sasamarT-

los 2015 wlis 29 seqtemberis gadawyvetileba, romliTac Zalada-

kargulad iqna cnobili sssk-is 297-e muxlis `z~ qvepunqtis is nor-

matiuli Sinaarsi, romelic gamoricxavs saapelacio sasamarTlos 

SesaZleblobas, gascdes saapelacio saCivris farglebs im SemTx-

614 sssk-is 273-e muxlis 1-li nawili.
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vevaSi, rodesac saxezea erTi da imave danaSaulisTvis piris ganmeo-

rebiT msjav rdeba _ da Zaladakargulad iqna cnobili 306-e muxlis 

me-4 nawilis is normatiuli Sinaarsi, romelic gamoricxavs sakasacio 

sasamarTlos SesaZleblobas, gascdes sakasacio saCivris farglebs 

da pasuxismgeblobisgan gaaTavisuflos piri im SemTxvevaSi, rodesac 

qmedebis Cadenis Semdgom miRebuli kanoni auqmebs qmedebis danaSau-

lebriobas. 

saqarTvelos sakonstitucio sasamarTlos ganmartebiT, `safu-

Zvels moklebulia mtkiceba, rom sasamarTlos mier sakuTari ini-

ciativiT iseTi konstituciuri principebis aRsruleba, rogori-

caa pasuxismgeblobis gamauqmebeli kanonis ukuZaliT gamoyeneba an 

piris ganmeorebiTi msjavrdebisgan gaTavisufleba, rodesac amas ar 

moiTxovs mosarCele, per se zRudavs SejibrebiTobis princips... kanoni-

smieri valdebuleba, romelic boWavs mosamarTles saqmeSi ar gamoiye-

nos da ugulebelyos fundamenturi da imperatiuli konstituciuri 

principebi im mizeziT, rom mxareebi ar apelireben maTze, gamoricxavs 

samarTliani sasamarTlo ganxilvis da samarTliani gadawyvetilebis 

miRebis mizans... SejibrebiTi samarTalwarmoebis Sesaxeb ar moiTxovs 

mosamarTleebis ugamonakliso da blanketur boWvas mosarCeleTa 

moTxovnis farglebiT, rodesac SeiZleba adgili hqondes Semamsubu-

qebeli kanonis gamoyenebis an ganmeorebiTi msjavrdebis akrZalvis 

konstituciuri principebis darRvevas.~615

2. SejibrebiToba gamoZiebis stadiaze

a) sagamoZiebo moqmedebebi 

SejibrebiT procesSi, rodesac procesis mxareebi aRWurvili ari-

an sagamoZiebo uflebamosilebiT, damoukideblad moipovon mtkicebu-

lebebi, gansakuTrebuli mniSvneloba eniWeba gamoZiebis etapze Sejib-

rebiTobisa da Tanasworobis principis dacvas. dacvis mxare ar aris 

damokidebuli gamomZieblisa da prokuroris keTil nebaze. dacvis es 

ufleba garantirebulia saproceso kodeqsis 38-e muxlis me-7 nawi-

liT, romlis Tanaxmadac braldebuls ufleba aqvs: damoukideblad 

an advokatis meSveobiT Caataros gamoZieba, kanonierad moipovos da 

waradginos mtkicebuleba kanoniT dadgenili wesiT; moiTxovos saga-

moZiebo moqmedebis Catareba da gamoiTxovos mtkicebuleba, romelic 

615 fafiaSvili, komentarebSi: saqarTvelos sisxlis samarTlis saproceso kodeq-

sis komentari, 2015, mux. 9, abz. 6.
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saWiroa braldebis uarsayofad an pasuxismgeblobis Sesamsubuqeblad; 

monawileoba miiRos misi an/da misi advokatis SuamdgomlobiT Cata-

rebul sagamoZiebo moqmedebaSi; moiTxovos advokatis daswreba misi 

monawileobiT Catarebuli sagamoZiebo moqmedebis dros.

saproceso kodeqsis 33-e muxlis me-6 nawilis `n~ qvepunqtiT, 

prokurori uflebamosilia moiTxovos da daubrkoleblad miiRos 

saxel mwifo organoebidan dokumenti Tu sxva nivTieri mtkicebuleba. 

rac niSnavs imas, rom prokuroris moTxovna savaldebulo iqneba Sesa-

sruleblad Sesabamisi dawesebulebebisa Tu organizaciebisTvis. 

dacvis mxare ki moklebulia aseT SesaZleblobas. Tu dacvis mxa-

re mimarTavs romelime dawesebulebas da miiRebs uars dokumentis 

an nivTieri mtkicebulebis miRebaze, mas rCeba SesaZlebloba mimar-

Tos sasamarTlos da saproceso kodeqsis 39-e muxlze dayrdnobiT, 

mosTxovos sasamarTlos Sesabamisi ganCinebis miReba.

sssk mxareebs deklarirebulad aniWebs Tanabar sagamoZiebo ufle-

bamosilebebs. Tumca, dacvis mxaris sagamoZiebo uflebamosileba ar 

vrceldeba mTel rig sagamoZiebo moqmedebebze, mag., muxlebi: 137-e, 

138-e. aseve, dacvis mxare moklebulia SesaZleblobas mimarTos sa-

samarTlos faruli sagamoZiebo moqmedebebis Catarebis moTxovniT. 

garkveul dromde problemas qmnida saproceso kodeqsis 136-e mux-

lis pirveli da meoTxe nawilis normatiuli Sinaarsi, romelic gamo-

ricxavda dacvis mxaris mier kompiuterul sistemaSi an kompiuterul 

monacemTa Sesanax saSualebaSi Senaxuli informaciis an dokumen-

tis gamoTxovis Sesaxeb ganCinebis SuamdgomlobiT sasamarTlosTvis 

mimarTvas. aRniSnuli normis normatiuli Sinaarsi Zaladakargulad 

gamocxadda. saqarTvelos sakonstitucio sasamarTlos 2017 wlis 27 

ianvris №1/1/650, 699 gadawyvetilebiT sakonstitucio sasamarTlom 

calsaxad miuTiTa SejibrebiTobis da mxareTa Tanasworobis uflebis 

darRvevaze dacvis mxaris sagamoZiebo uflebamosilebis amgvari Sez-

RudviT. 

b) SejibrebiToba mowmeTa gamokiTxvisa da dakiTxvis dros

saproceso kodeqsi gamoZiebis etapze ganamtkicebs Cvenebis mice-

mis nebayoflobiTobas garkveuli gamonaklisiT. Tumca, meore mxriv, 

uSvebs iseT gamonakliss, rac aSkarad upirispirdeba informaciis ga-

cemis nebayoflobiTobis, aseve, sisxlis samarTlis procesis Sejibre-

biTobisa da Tanasworobis principebs. 

2009 wlis sisxlis samarTlis saproceso kodeqsiT, sisxlis samar-

Tlis saqmis sasamarTloSi ganxilvis dawyebamde, mowmisgan informaci-
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is miRebis erTaderTi gza nebayoflobiTi gasaubreba unda yofiliyo. 

aRniSnuli wesi mxareTa realur Tanasworobas da procesis Sejibrebi-

Tobas uzrunvelyofda. sssk-is zogadi wesis Tanaxmad, mowmis dakiTxva 

xdeba sasamarTloSi. xolo, gamoZiebis dros, piris mowmed dakiTxvis 

wess awesrigebs saqarTvelos sisxlis samarTlis saproceso kodeqsis 

114-e muxli. sssk-is 114-e muxlis pirveli nawiliT gawerilia amom-

wuravi sagamonakliso SemTxvevebi, rodesac gamoZiebis etapze mowme 

SeiZleba magistrat mosamarTlesTan daikiTxos braldebis an dacvis 

mxaris SuamdgomlobiT. es SemTxvevebia: a) arsebobs misi sicocxlis 

mospobis an janmrTelobis gauaresebis realuri safrTxe, ramac Sei-

Zleba xeli SeuSalos mis mowmed dakiTxvas sasamarTloSi saqmis arse-

biTi ganxilvis dros; b) igi didi xniT tovebs saqarTvelos; g) arsebi-

Tad gansaxilvelad saqmis sasamarTloSi warmarTvisaTvis aucilebeli 

mtkicebulebis sxva wyaroebidan mopoveba aragonivrul Zalisxmevas 

saWiroebs; d) es aucilebelia dacvis specialuri RonisZiebis gamoye-

nebasTan dakavSirebiT.

swored aRniSnuli garemoebebis arseboba ganapirobebs mowmis 

magis trat mosamarTlesTan dakiTxvas gamoZiebis stadiaze. dacvisa da 

braldebis mxare Tavad iRebs gadawyvetilebas, mimarTos sasamarTlos 

SuamdgomlobiT mowmis gamoZiebis etapze dakiTxvasTan dakavSirebiT. 

aseve, aRniSnuli danawesi uzrunvelyofs gamoZiebis interesebs da 

garkveulwilad azRvevs samarTaldamcav sistemas kraxisgan, vinaidan, 

Tuki saqmeSi ar arsebobs sxva mtkicebuleba, an maTi mopovebisTvis 

aucilebelia aragonivruli Zalisxmeva, samarTaldamcav organoebs 

SeuZliaT mowmis winaswar dakiTxva magistrati mosamarTlis winaSe. 

sssk-is 114-e muxlis pirveli nawiliT gaTvaliswinebul dakiTxvas 

dacvisa da braldebis mxareebi eswrebian. gamoZiebis etapze mowmis 

magistrati mosamarTlis winaSe dakiTxvas aseve iTvaliswinebs sssk-

is 114-e muxlis meore nawili, romliTac piris mier nebayoflobiT 

gamokiTxvaSi monawileobaze uaris SemTxvevaSi, misi iZulebis wesiT 

magistrat mosamarTlesTan dakiTxvis SesaZleblobas uSvebs. sssk-

is 114-e muxlis meore nawiliT gaTvaliswinebuli ufleba mxolod 

braldebis mxares eniWeba, romelmac magistrat mosamarTlesTan unda 

daasabuTos, rom dasakiTxi piri flobs saqmis garemoebebisaTvis mni-

S  vnelovan informacias. gamokiTxvaze uaris Tqmis SemTxvevaSi, mow-

mis magistrat mosamarTlesTan dakiTxvis uflebis mxolod braldebis 

mxarisTvis miniWeba da dacvis mxaris SezRudva, daeswros aRniSnul 

process, mniSvnelovnad laxavs samarTliani sasamarTlos, kerZod, 

sisxlis samarTlis procesSi SejibrebiTobisa da mxareTa Tanasworo-

bis principebs. vinaidan, mxareebs ayenebs araTanabar mdgomareobaSi 
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moipovon, warmoadginon da gamoikvlion mtkicebulebebi da amiT gav-

lena moaxdinon swori da samarTliani gadawyvetilebis miRebaze.

IV. daskvna

statiaSi ganxiluli muxlebis safuZvelze SegviZlia davaskvnaT, 

rom sssk ganamtkicebs wminda SejibrebiTobis principze damyarebul 

sistemas, romelic umeteswilad damaxasiaTebelia saqmis sasamarTlo 

ganxilvis stadiisTvis. gamoZiebis etapze, miuxedavad mxareTa gacxade-

buli formaluri Tanasworobisa da SejibrebiTobis principisa, sssk-

is Sesabamisi muxlebis analiziT SegviZlia davaskvnaT, rom mxareebs 

Soris faqtobrivi (realuri) SejibrebiToba ar aris uzrunvelyofili. 

amasTan, dacvis mxares ar gaaCnia is materialur-teqnikuri SesaZleb-

lobebi, rac braldebis mxarisTvis aris damaxasiaTebeli. qveyanaSi ar 

arsebobs kargad ganviTarebuli saeqsperto kerZo dawesebulebebi, 

rac dacvis mxares miscemda SesaZleblobas, Caetarebina saWiro eqspe-

r tuli kvlevebi. amgvari mdgomareoba dacvis mxares praqtikaSi aiZu-

lebs TiTqmis mTlianad daeyrdnos braldebis mxaris mier mopovebul 

mtkicebulebebs da zRudavs mas proaqtiulad da srulad isargeblos 

misTvis miniWebuli sagamoZiebo uflebamosilebiT. 
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I. Sesavali

evrokavSirTan asocirebis SeTanxmebis Tanaxmad, adamianis ufle-

baTa da ZiriTad TavisuflebaTa pativiscema safuZvlad unda daedos 

Tavisuflebis, usafrTxoebisa da marTlmsajulebis sferoSi Tanam-

Sromlobas.616 Sesabamisad, daigegma reformebis gatareba adamianis 

uflebebis dacvis ganmtkicebis kuTxiT, demokratiis gaRrmaveba, 

samarTliani sasamarTlo ganxilvis uflebis uzrunvelyofa da adgi-

lobrivi kanonmdeblobis evrokavSiris kanonmdeblobasTan daaxloe-

ba.617 evrokavSirTan asocirebis SeTanxmebis dRis wesrigis konteqstSi 

aqtualuria braldebulis uflebebis, misi samarTlebrivi statusis 

evropul standartebTan Sesabamisobis gansazRvra.

braldebuli sisxlis samarTlis procesis centraluri subieqtia. 

im qmedebaze, romelic mas bralad eracxeba, warmoebs gamoZieba, sa-

samarTlo ganxilva da dgindeba ganaCeni.618

vinaidan braldebulis statusi myisierad warmoSobs garkveul 

uflebebsa da movaleobebs, aucilebelia kanonmdeblobiT ganisaz-

Rvros braldebulis cneba.619

mxolod danaSaulis Cadenis eWvis gamo piri ar SeiZleba CaiTvalos 

braldebulad. formalur-materialuri gagebiT, braldebulad iwo-

616 evrokavSiris asocirebis SeTanxmeba, 2014-2016, me-13 muxli. 

617 samTavrobo programa `Zlieri, demokratiuli, erTiani saqarTvelosTvis~, 2.

618 aqubardia, wignSi: saqarTvelos sisxlis samarTlis procesi, zogadi nawili, 

2013, 151.

619 Hartmann/Schmidt, 2012, 66.
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deba piri, romelic konkretulad eWvmitanilia danaSaulis Cadena-

Si da romlis winaaRmdegac dawyebulia procesi. mTlianobaSi piris 

bralde bulad cnoba samarTaldamcavi organoebis Sefasebis diapa-

zonzea damokidebuli. Tumca es arcTu ise usafrTxoa, radgan mud-

mivad arsebobs TviTneburi gadawyvetilebis miRebis saSiSroeba. piri 

braldebulad unda CaiTvalos mxolod maSin, rodesac warmodgenili 

faqtebi miuTiTeben mis mier danaSaulis savaraudo Cadenaze an dana-

SaulSi Tanamonawileobaze. sakmarisi eWvi saxezea, roca warmodgenil-

ia danaSaulis Cadenis an masSi Tanamonawileobis faqtobrivi mtkice-

buleba.620 sakmarisi eWvi braldebis wayenebis winapirobaa. danaSaulis 

Cadenis sakmaris eWvSi igulisxmeba albaToba, rom braldebulma das-

jadi qmedeba Caidina.621

saqarTvelos sisxlis samarTlis saproceso kodeqsis me-3 muxlis 

me-19 nawilis Tanaxmad, braldebuli aris piri, romlis mimarT arse-

bobs dasabuTebuli varaudi, rom man Caidina saqarTvelos sisxlis 

samarTlis kodeqsiT gaTvaliswinebuli danaSauli. piri braldebulis 

statuss iZens dakavebisTanave, xolo, Tu ar daukavebiaT, braldebis 

Sesaxeb dadgenilebis gamotanisa da braldebis wayenebis Semdeg.

braldebulis saproceso statusis safuZvlebi ganmtkicebulia 

saqarTvelos konstituciis 31-e muxlSi, romelic konkretizebulia 

saproceso kodeqsSi. kanoni ara mxolod CamoTvlis braldebulis 

uflebebs, aramed iTvaliswinebs maTi uzrunvelyofis saproceso sa-

Sualebebis rTul meqanizms.

saqarTvelos konstituciiTa da saproceso kanonmdeblobiT 

garanti rebuli braldebulis uflebebi gamomdinareobs adamianis 

uflebaTa da ZiriTad TavisuflebaTa dacvis evropuli konvenciiT622, 

evrokavSiris adamianis ZiriTadi uflebebis qartiiT da evrosabWosa 

da evrokavSiris sxvadasxva direqtiviT dadgenili standartebidan.

 braldebulis uflebaTa farTo speqtridan evropuli konvencia 

da zogadad, evropuli standartebi yuradRebas amaxvilebs Tavisu-

flebis, xelSeuxeblobisa da samarTliani sasamarTlos uflebaze.

II. Tavisuflebis ufleba

evropuli standartebi gansazRvraven, rom Tavisuflebis ufleba 

ar SeiZleba SeizRudos TviTneburad da jerovani dasabuTebis gareSe. 

620 iqve, 67.
621 Beulke, 2005, 67.
622 SemdegSi-adamianis uflebaTa evropuli konvencia.
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`TviTneboba~ TavisTavSi moicavs `Seusabamobis, usamarTlobisa da wi-

naswar ganWvretadobis ararsebobis elementebs.~623

adamianis uflebaTa evropuli konvenciis me-5 muxli adgens piris 

Tavisuflebis aRkveTis kanonierebis safuZvlebs (uflebamosili sa-

samarTlos mier msjavrdebuli piris kanonieri dapatimreba; piris 

dakaveba/dapitimreba kanonis Sesabamisad, gacemuli sasamarTlo brZa-

nebis SeusruleblobisaTvis an kanoniT gaTvaliswinebuli nebismieri 

valdebulebis Sesrulebis uzrunvelsayofad; piris dakaveba/dapati-

mreba uflebamosili sasamarTlo organos winaSe mis warsadgenad, misi 

mimalvis Tavidan asacileblad da sxv.).

saqarTvelos saproceso kanonmdeblobiT gansazRvruli daka-

vebisa da dapatimrebis safuZvlebi harmonizaciaSia evropul stan-

dartebTan da raime principuli sxvaoba ar ikveTeba. kerZod, piris 

mimalvis, sasamarTloSi gamoucxadeblobis, marTlmsajulebis ganxor-

cielebisaTvis xelis SeSlis, saqmisaTvis mniSvnelovani informaci-

is ganadgurebis an axali danaSaulis Cadenis safrTxe warmoadgens 

saqarTvelos saproceso kanonmdeblobiT dadgenil piris dakavebis/

dapatimrebis safuZvlebs sasamarTlos ganCinebiT.624 adamianis ufle-

baTa evropuli konvenciis me-5 muxlis me-3 punqtisgan gansxvavebiT, 

saqarTvelos konstituciis me-13 muxli (Zveli redaqciiT me-18 muxli) 

awesebs ufro maRal standarts. konstitucia Tavisuflebis aRkveTi-

sa da piradi Tavisuflebis nebismieri sxvagvari SezRudvis SesaZle-

blobas iTvaliswinebs mxolod sasamarTlos gadawyvetilebis safuZ-

velze maSin, rodesac konvenciiT ar aris savaldebulo es sakiTxi 

aucileblad sasamarTlom gadawyvitos.625

piris dakavebisaTvis/aRkveTis RonisZiebis saxiT patimrobis Se-

fardebisaTvis aucilebelia mis mier danaSaulis Cadenis Sesaxeb das-

abuTebuli varaudis standartis arseboba.

patimroba, rogorc aRkveTis RonisZiebis umkacresi saxe, gamoy-

enebul unda iqnas mxolod saTanado dasabuTebis SemTxvevaSi ukidure-

si RonisZiebis saxiT, rodesac aRkveTis RonisZiebis miznebis miRweva 

SeuZlebelia sxva, naklebad mkacri aRkveTis RonisZiebis gamoyenebiT.

Tu ra dros aris patimrobis gamoyeneba da patimrobis vadis 

gagrZeleba gamarTlebuli, ar SeiZleba abstraqtulad iqnas dadgeni-

623 samarTliani sasamarTlos saxelmZRvanelo, citata naSromidan, niS. 205, 34, sa-

samarTlo procesis monitoringis angariSi, 84.

624 sasamarTlos ganCinebis gareSe piris dakavebis safuZvlebi, sssk-is 171-e muxlis 

me-2 nawili.

625 turava, komentarebSi: saqarTvelos konstituciis komentari, 2013, 149.
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li. es damokidebulia TiToeul konkretul saqmeze.626 mtkicebis tvir-

Ti aqvs saxelmwifos, ra drosac moqmedebs Tavisuflebis prezumfcia 

da yvela eWvi wydeba patimrobidan gaTavisuflebis sasargeblod.627

amasTan, piri unda iyos Tavisufali, garda im SemTxvevisa, Tu 

dadasturda misi dapatimrebis aucilebloba.628 SeiZleba iTqvas, rom 

bolo periodSi saqarTveloSi damkvidrebuli sasamarTlo praqtikis 

gaTvaliswinebiT aqtiurad xorcieldeba `Tavisuflebis sasargeblod 

prezumciis~ principis gamoyeneba. evropuli sasamarTlos rekomen-

daciebiT, rodesac aRkveTis RonisZiebis saxiT patimrobaa SerCeuli, 

periodulad unda gadaisinjos da Sefasdes, arsebobs Tu ara kvlavac 

dapatimrebis safuZvlebi. magaliTad, marTlmsajulebis ganxor-

cilebisaTvis xelis SeSlis saSiSroeba ar iarsebebs mas Semdeg, rac 

moxdeba mtkicebulebebis Sekreba. sasamarTlo organoebi valdebulni 

arian, yovelTvis ganixilon patimrobis alternativebi.629 aRniSnuli 

standarti asaxulia saqarTvelos saproceso kanonmdeblobaSi. ker-

Zod, Tu braldebulis mimarT aRkveTis RonisZiebis saxiT patimrobaa 

gamoyenebuli, sasamarTlo sxdomis Tavmjdomare ganaCenis gamotanamde 

Tavisi iniciativiT periodulad, or TveSi erTxel mainc ganixilavs 

aRkveTis RonisZiebis saxiT gamoyenebuli patimrobis ZalaSi dato-

vebis aucileblobis sakiTxs.630

III. samarTliani sasamarTlos ufleba

adamianis uflebaTa evropuli sasamarTlos ganmartebiT, samar-

Tliani sasamarTlos ufleba exeba ara mxolod sasamarTlo ganxilvis 

etaps, aramed moicavs winasasamarTlo procedurebsac.631

samarTliani sasamarTlos ufleba moicavs mTel rig komponentebs, 

maT Soris: saqmis ganxilvas kanonieri, damoukidebeli da miukerZoe-

beli sasamarTlos mier, gonivrul vadaSi saqmis samarTliani da sa-

jaro ganxilvis uflebas, mxareTa Tanasworobasa da SejibrebiTobas, 

informirebis uflebas, dacvis uflebas, Tarjimnis daxmarebis ufle-

bas. konvenciiT garantirebul aRniSnul uflebebs ukavSirdeba evro-

626 iqve, 150.

627 McKay v. UK, ECtHR , 03/10.2006, 543/03, 41.
628 sssk-is me-5 muxlis me-4 nawili.

629 Vrencev v. Serbia , ECtHR, 23/09/2008, No. 2361/05, 76.
630 sssk-is 2301-e muxli. 

631 Pischalnikov v. Russia, ECtHR, 24/09/2009.
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kavSiris iniciativa minimaluri proceduruli uflebebis Sesaxeb.632

dasaxelebuli uflebebidan ufro vrclad ganvixiloT braldebu-

lis zogierTi ZiriTadi ufleba.

1. informirebis ufleba

informirebis ufleba samarTliani sasamarTlos erT-erTi Semadge-

neli elementia. igi moicavs wardgenili braldebis, saqmis masalebisa 

da saproceso uflebebis Taobaze informaciis miRebis uflebas.

dakavebis an dapatimrebis SemTxvevaSi braldebuls aqvs ufleba 

iyos uzrunvelyofili saWiro informaciiT da axsna-ganmartebebiT 

misi uflebebisa da am uflebaTa realizaciis Sesaxeb. aRniSnuli 

moTxovnis Seusrulebloba gamoiwvevs dakavebuli braldebulis gaT-

avisuflebas an braldebulisgan miRebuli informaciis dauSvebel 

mtki cebulebad cnobas.

informaciis miRebis uflebas uSualod ar iTvaliswinebs adamia-

nis uflebaTa evropuli konvencia, iseve, rogorc saqmis masalebis, 

mtkicebulebebis Sesaxeb informaciis miRebas ar moicavs igi. moce-

muli ufleba garantirebulia direqtiviT sisxlis samarTlis proces-

Si informaciis xelmisawvdomobis uflebis Sesaxeb. evropis adamianis 

uflebaTa konvenciis me-5 (2) da me-6 (3) (a) muxlebiT da direqtivis 

me-6 muxliT garantirebulia informacia dapatimrebis an/da bral-

debis Sesaxeb. direqtivis me-4 muxli aseve iTvaliswinebs ufle-

bebis ganmartebis Sesaxeb normas imaTTvis, vinc SeiZleba ver SeZlos 

wakiTxva an maTi gageba (me-4 (3) da (4) muxli). direqtiva ar iTvalis-

winebs braldebis Sesaxeb informaciis werilobiTi formiT wardgenis 

aucileblobas. amasTan, erTad, igi akonkretebs, rom bavSvebis Sem-

TxvevaSi, informacia braldebis Sesaxeb wardgenil unda iqnas iseTi 

formiT, romelic esadageba bavSvis asaks, mis inteleqtualur donesa 

da emociur mdgomareobas (me-6 (2) muxli.633

sisxlis samarTlis procesSi informaciis miRebis uflebis Sesa-

xeb evropis parlamentis da sabWos direqtiva (miRebul iqna 2012 

wlis 27 aprils) moiTxovs braldebuli iyos informirebuli ufaso 

iuridiuli daxmarebis miRebis uflebis da dumilis uflebis Sesaxeb, 

Tumca ar iTvaliswinebs sasamarTlos winaSe dayovnebis gareSe ward-

genis uflebis informirebis valdebulebas. arc evropuli sasamarT-

los praqtika da arc evropis kavSiris gzamkvlevi aqtebi ar adgens 

632 Miettinen, 2013, 211.
633 keipi/namoraZe, 2012, 40.
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mkafio standarts Tu ramdenad dauyovnebliv unda moxdes dapatim-

rebuli piris `dauyovnebliv wardgena~ sasamarTlos winaSe. saqarT-

velos sssk 38-e muxlis Tanaxmad, dakavebis momentSi an Tu dakaveba 

ar xdeba, braldebulad cnobisTanave dauyovnebliv, aseve nebismieri 

dakiTxvis win braldebuls misTvis gasageb enaze unda ecnobos saqa-

rTvelos ssk-iT gaTvaliswinebuli romeli danaSaulis CadenaSi ar-

sebobs mis mimarT dasabuTebuli varaudi. informireba warmoadgens 

braldebulis mier sakuTari Tavis dacvis winapirobas. braldebuls 

unda miewodos informacia e.w. `mirandas uflebebis~634 Sesaxeb. ker-

Zod, informireba gulisxmobs ara mxolod braldebis, aramed iseTi 

procesualuri garantiebis Sesaxeb informaciis miwodebas, rogori-

caa dumilisa da TviTinkriminaciisagan dacvis ufleba, advokatis ay-

vanis ufleba, kiTxvebze pasuxis gacemisagan Tavis Sekavebis ufleba, 

ufleba ar daibralos danaSauli da aseve, ufleba, dapatimrebisas, 

xolo dakavebisas misi moTxovnis SemTxvevaSi Sesabamis dawesebule-

baSi miyvanisTanave miiRos ufaso samedicino Semowmeba. sagulisx-

moa, rom es ukanaskneli ufleba pirdapir ar aris asaxuli evropul 

standartebSi. samedicino Semowmebis uflebis ganmtkiceba erovnul 

saproceso kanonmdeblobaSi braldebulis uflebebis dacvis garan-

tiebis gaZlierebaze miuTiTebs. informirebis uflebis Sesaxeb ev-

ropis parlamentisa da evrosabWos 2012 wlis #2012/13/EU direqtiva 

moiTxovs braldebuls informacia dakavebis/braldebis safuZvlebis 

da saproceso uflebebis Sesaxeb werilobiTi saxiT miewodos. saqar-

Tvelos saproceso kanonmdeblobiT braldebuls zepiri ganmartebis 

garda werilobiT gadaecema dakavebis oqmisa an/da braldebis Sesaxeb 

dadgenilebis asli, romelSic, sxva rekvizitebTan erTad mocemulia 

ZiriTadi saproceso uflebebis CamonaTvali. 

informirebis uflebis Sesaxeb evropis parlamentisa da evro-

sabWos dasaxelebuli direqtiva agreTve iTavaliswinebs braldebu-

lisTvis uflebrivi SesaZleblobis miniWebas, acnobos sxva pirs misi 

dakavebis an dapatimrebis Sesaxeb.635

direqtiva gansakuTrebul yuradRebas uTmobs im pirTa in-

formirebis sakiTxs, romlebsac sxvadasxva mizeziT ar gaaCniaT in-

formaciis Cveulebrivi saxiT gagebis, aRqmis an analizis unari maTi 

asakis, mentaluri an fizikuri faqtorebis gaTvaliswinebiT, rac ar 

aris gamokveTili saqarTvelos saproceso kanonmdeblobiT (gamona-

634 aSS-s federaluri uzenaesi sasamarTlos gadawyvetileba saqmeze Eemest Arthur 
Miranda v. Arizona, 384U.S.436, 1966.
635 informirebis uflebis Sesaxeb evropis parlamentisa da evropis sabWos 2012 

wlis 2012/13/EU direqtiva, 23-e muxli. 
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klisia asaki). kodeqsi Seicavs mxolod zogadi xasiaTis mowesrigebas 

TarjimanTan dakavSirebiT, rom wesebi, romlebic exeba Tarjimans, 

aseve vrceldeba im pirze, romelsac esmis yru-munjTa niSnebi. Tumca 

kanonSi araferia naTqvami im pirebze, romlebsac sxva unarebi aqvT 

SezRuduli. am TvalsazrisiT, saWiroa saproceso kanonmdeblobis 

srulyofa da evropul standartebTan SesabamisobaSi moyvana.

informirebis ufleba moicavs aseve saqmis masalebis gacnobis 

uflebasac.

evropis sasamarTlos praqtikis/informaciis xelmisawvdomobis 

Sesaxeb direqtivis mixedviT saqmis masalebis gacnobis ufleba ar aris 

absoluturi. adamianis uflebaTa evropuli sasamarTlos praqtikis 

Tanaxmad, informaciis xelmisawvdomobis ufleba SeiZleba SeizRudos 

erovnuli usafrTxoebis, informaciis wyaroTa dacvis, mowmeTa dacvis 

an policiis mier danaSaulis gamoZiebis meTodebis saidumlod Senax-

vis gamo. direqtivis mixedviT ki xelmisawvdomoba SeiZleba uaryofil 

iqnas kompetenturi sasamarTlos mier, Tu xelmisawvdomobam SeiZleba 

seriozuli riski Seuqmnas sxva piris sicocxles an seriozuli ziani 

miayenos saxelmwifos usafrTxoebas. SezRudvis SemTxvevaSi bralde-

buls/advokats SeuZlia moiTxovos saqmis masalebSi arsebuli doku-

mentebis CamonaTvali. aRniSnuli moTxovna unda dakma yofildes, Tu 

es Sedis marTlmsajulebis interesebSi. informaciis xelmisawvdomo-

bis ufleba srulad unda iyos realizebuli saqmis warmo ebis Semd-

gom etapze. amasTan, winaswar patimrobasTan dakavSirebul saqmeebSi 

sasamarTlom daadgina, rom mxareTa Tanasworobis principi moiTxovs 

dacvis xelmisawvdomobas gamoZiebis im dokumentebze, romlebic 

gadamwyvetia winaswari patimrobis kanonierebis gasasaCivreblad. 

gamoZiebis efeqturad Catarebis da marTlmsajulebis ganxorcielebi-

saTvis xelis SeSlis Tavidan acilebis legitimuri mizani ar SeiZleba 

miRweul iqnas dacvis arsebiTad SezRudvis xarjze. Sesabamisad, da-

kavebis/dapatimrebis kanonierebis Sesamowmeblad aucilebeli infor-

macia saTanado formiT xelmisawvdomi unda iyos braldebulis advo-

katisaTvis. aRsaniSnavia, rom direqtivis mixedviT, saqmis masalebis 

xelmisawvdomoba unda iyos uzrunvelyofili ufasod (me-7 (3) muxli). 

saqarTvelos saproceso kanonmdebloba informaciis xelmisawvdo-

mobis gaTvaliswinebiT srul TanxvedraSia evropul standartebTan. 

mxedvelobaSi gvaqvs saqarTvelos sssk-is 83-e muxli, romlis mixed-

viT, sisxlis samarTlis procesis nebismier stadiaze dacvis mxaris 

moTxovna braldebis mxaris im informaciis gacnobis Taobaze, romlis 

mtkicebulebad sasamarTloSi wardgenasac braldebis mxare apirebs, 

dauyovnebliv unda dakmayofildes. dacvis mxaris ufleba informa-



303

ciis miRebaze SeiZleba SezRudos sasamarTlom braldebis mxaris Sua-

mdgomlobiT winasasamarTlo sxdomamde mxolod operatiul-samZebro 

RonisZiebis an faruli sagamoZiebo moqmedebis Sedegad mopovebuli 

informaciis nawilSi. winasasamarTlo sxdomamde ara ugvianes 5 dRisa 

ki mxareebma erTmaneTs da sasamarTlos unda miawodon im momentisaT-

vis maT xelT arsebuli sruli informacia, romlis mtkicebulebad 

sasamarTloSi wardgenasac apireben. 

amasTan, rogorc aRiniSna, braldebuls dakavebisTanave unda ga-

daeces dakavebis oqmis asli an Tu igi dakavebuli ar aris, braldebu-

lad cnobis dadgenilebis asli. 

aRniSnuli uflebis realizaciis gareSe warmoudgenelia bral-

debisagan Tavis dacva. braldebuls unda hqondes sruli warmodge-

na braldebis mxaris mtkicebulebebze, winaaRmdeg SemTxvevaSi is ver 

daicavs Tavs, ver SearCevs dacvis pozicias da ver daupirispirdeba 

braldebas.

sagulisxmoa, rom evrokavSiris yvela wevr saxelmwifoSi Tanabrad 

ar aris uzrunvelyofili evropuli konvenciis moTxovna saqmis masa-

lebis gacnobis Taobaze. am TvalsazrisiT saproceso kanonmdebloba 

iTvaliswinebs SezRudvebs safrangeTSi, germaniaSi, espaneTSi da a.S.636

2. TviTinkriminaciisgan dacvis privilegia

TviTinkriminaciisgan dacvis privilegia (Privilege against self-incrimi-
nation), igive sakuTari Tavis winaaRmdeg Cvenebis micemaze uaris Tqmis 

da dumilis ufleba aRiarebulia saerTaSoriso da evropuli stand-

artebiT da warmoadgens samarTliani procesis birTvs.637 Tumca dumi-

lis ufleba pirdapir ar aris naxsenebi adamianis uflebaTa evropuli 

konvenciis me-6 muxlSi, magram evropuli sasamarTlos ganmartebiT, 

dumilis ufleba da sakuTari Tavis winaaRmdeg Cvenebis akrZalva 

samarTliani sasamarTlos qvakuTxeds warmoadgens.638 aRniSnuli ufle-

ba ori komponentisagan Sedgeba: dumilis ufleba da bralis iZulebiT 

aRiarebaze uaris Tqmis ufleba. es ufleba braldebuls aqvs rogorc 

gamoZiebaSi, aseve sasamarTloSi. amasTan, braldebuli evrokavSiris 

wevri yvela qveynis kanonmdeblobiT ar aris uzrunvelyofili dumi-

636 Miettinen, 2013, 12.
637 Saunders v. United Kingtom, ECtHR, 17/12/1996, sasamarTlo procesis monitoringis 

angariSi, 2014, 76.
638 John Murray v. the United Kingdom, ECtHR, 1996-1, 08/02/1996.
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lis uflebiT (magaliTad, luqsemburgi).639

aRniSnuli ufleba aRiarebulia aseve evropis kavSiris fundamen-

tur uflebaTa qartiisa da evroparlamentisa da evrokavSiris sabWos 

2016 wlis 9 martis direqtivis mier. dasaxelebuli direqtiva mouwo-

debs wevr saxelmwifoebs uzrunvelyon misi inkorporireba erovnul 

kanonmdeblobaSi.640 braldebuli ar aris valdebuli misces Cveneba, 

vinaidan mas braldebulis statusi aTavisuflebs sisxlis samarTal-

warmoebis organoebTan aqtiuri TanamSromlobisgan641.

TviTinkriminaciisagan dacvis privilegia gulisxmobs imas, rom 

aravin ar aris valdebuli Cveneba misces sakuTari Tavis an sxva pirTa 

winaaRmdeg, romelTa wrec gansazRvrulia kanoniT.

dumilis uflebis gamoyeneba da Cvenebis micemaze uaris Tqma ar 

SeiZleba Sefasdes braldebulis braleulobis damadasturebel mtki-

cebulebad. Cvenebis micemaze uaris Tqma ar aris absoluturi xasi-

aTis. misi SezRudva dasaSvebia sssk-is pirdapir gaTvaliswinebul 

SemTxvevebSi, magaliTad, mowmis iZulebiTi miyvana, mis mimarT sisx-

lis samarTlis pasuxismgeblobis gamoyeneba Cvenebis micemaze uaris 

TqmisTvis da sxva.

 Nemo tenetur-is principi ar gamoiyeneba, Tu saqme exeba mtkicebu-

lebebs, romelTa arseboba ar aris damokidebuli braldebulis ne-

baze. am principis arsidan gamomdinare, sisxlis, sxeulis qsovilis 

nawilakebis iZulebiTi aReba ar eqceva misi gamoyenebis sferoSi.642

braldebuls kanoni aZlevs arCevanis SesaZleblobas. sssk-is 47-e 

muxlis Tanaxmad, mas SeuZlia Cveneba misces ara mxolod rogorc 

braldebulma, aramed rogorc mowmem. aseT SemTxvevaSi sasamarTlo 

procesze Cvenebis micemisas masze vrceldeba mowmis sakanonmdeblo 

reJimi, rac gulisxmobs braldebulis mier ficis dadebasa da simar-

Tlis Tqmis valdebulebas, winaaRmdeg SemTxvevaSi dadgeba sisxlis-

samarTlebrivi pasuxismgebloba. am SemTxvevaSi erTmaneTs upirispi  r-

de    ba cru CvenebisaTvis pasuxismgeblobis mizani/safuZveli da dacvis 

ufleba.643 upiratesoba braldebulis statusidan gamomdinare unda 

mieniWos dacvis uflebas da Sesabamisad, `braldebul mowmes cru 

639 Spronken/Vermeulen de Vocht/Puyenbreck, 2009, 14.
640 DIRECTIVE (EU) 2016/343 OF THE EUROPEAN PARLIAMENT AND OF THE COUNCIL 

of 9 March 2016 on the strengthening of certain aspects of the presumption of innocence and of 
the right to be present at the trial in criminal proceedings.
641 msxilaZe, 2016, 9.

642 turava, komentarebSi: saqarTvelos konstituciis komentari, 2013, 495.

643 mamulaSvili, komentarebSi: sisxlis samarTlis kerZo nawili, wigni II,  2012, 342.
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CvenebisaTvis ar daekisreba pasuxismgebloba~644, radgan TviTinkrimina-

ciisagan dacvis privilegia STanTqavs braldebulis mier cru Cvenebis 

micemis faqts. Tu braldebulis mier mowmis saxiT~ micemuli Cveneba 

Seicavs cru monacemebs konkretuli piris mier konkretuli danaSau-

lis Cadenis Sesaxeb, Tundac igi amavdroulad Seicavdes cru mona-

cemebs TviT faqtis Sesaxebac, maSin qmedeba unda dakvalificirdes 

cru dasmenad645, radgan TviTinkriminaciisagan dacvis privilegiis 

moqmedeba mTavrdeba braldebulis mier sxva piris crud, yalbad mxi-

lebis SemTxvevaSi.

 amasTan, braldebulis mier Cvenebis micemamde dadebuli fici ar 

xelyofs mis uflebas, ar misces mamxilebeli Cveneba sakuTari Tavis 

an axlo naTesavis winaaRmdeg. 

 braldebuli unda iyos informirebuli misi uflebebis Taobaze, 

dakavebasTan, dapatimrebasTan dakavSirebiT, xolo saqmis arsebiTi 

ganxilvisas mowmis saxiT Cvenebis micemis Taobaze da imis Sesaxeb, rom 

dumilis uflebis gamoyeneba ar SeiZleba Sefasdes misi braleulobis 

damadasturebel mtkicebulebad. aseTi ganmartebis gareSe mopovebu-

li mtkicebuleba dauSveblad CaiTvleba.

praqtikis mixedviT, zogjer braldebis mxare (prokurori) iZaxebs 

braldebuls mowmis saxiT braldebis versiis dasadastureblad, rac 

gulisxmobs braldebis mxaris sasargeblod braldebulisagan Cvenebis 

micemas da Sesabamisad, ewinaaRmdegeba dumilis uflebis efeqtu-

rad gamoyenebas. amasTan, mxolod braldebulis aRiareba ver dae-

deba safuZvlad gamamtyunebel ganaCens. sakonstitucio sasamarTlom 

irib CvenebasTan dakavSirebiT 2015 wels miRebul gadawyvetilebaSi646 

mtki cebisa da ganaCenis gamotanis standarti daafuZna or pirdapir 

mtkicebulebaze mainc. euTos rekomendaciiT, procesis farglebSi 

mosamarTlem unda miawodos informacia braldebuls misi uflebis 

Sesaxeb, uari Tqvas sakuTari Tavis winaaRmdeg Cvenebis micemaze. advo-

katebmac unda gaaproteston kiTxvebis ganmeorebiT dasma, rodesac 

braldebuli aSkarad gamoxatavs, rom mas ar surs pasuxis gacema. 

braldebis mxarem Tavi unda Seikavos braldebulis mowmis statusiT 

gamoZaxebisagan braldebis versiaze Cvenebis misacemad, rac unda iyos 

asaxuli generaluri prokuroris miTiTebebsa da direqtivebSi. par-

lamentma sssk-Si Setanili cvlilebiT mkafiod unda ganasxvaos bral-

debulisa da mowmis statusiT micemuli Cvenebebi.

644 TumaniSvili, 2014, 152.
645 jorbenaZe, 2015, 8.

646 sakonstitucio sasamarTlos 2015 wlis 22 ianvris #1/1/548 gadawyvetileba.
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3. dacvis ufleba

ZiriTadi ufleba, romelic braldebuls aqvs kanoniT miniWebuli da 

romelic gansazRvravs mis saproceso mdgomareobas, aris dacvis ufleba.

sssk 38-e muxlis me-5 nawilis Tanaxmad, braldebuls aqvs advo-

katis arCevisa da yolis, aseve mis mier arCeuli advokatis Secvlis 

ufleba nebismier dros, xolo Tu is uqonelia, aqvs ufleba daeniSnos 

advokati.

advokatis personaluri mowveva braldebulis prerogativaa. ami-

tom braldebuls ufleba aqvs advokatis momsaxurebaze an Tavi daic-

vas damoukideblad. adamianis uflebaTa evropis konvenciis me-6 (3)

(g) muxlis mixedviT braldebuls aqvs sakuTari Tavis dacvis ufleba. 

sakuTari interesebis piradad dacvis ufleba gamijnulia advokatis 

meSveobiT Tavis dacvis uflebisgan. amasTan, kanoni adgens advokatis 

savaldebulo monawileobis SemTxvevebs, romelTa arsebobisas bral-

debulis uari advokatze ar aris savaldebulo gamomZieblis, proku-

rorisa da sasamarTlosaTvis. 

iuridiul literaturaSi gamoTqmulia mosazreba samarTliani sa-

samarTlos uflebidan gamomdinare, ramdenad gamarTlebulia bral-

debulis nebis sawinaaRmdegod misTvis advokatis daniSvna. evropulma 

sasamarTlom ganmarta, rom `saxelmwifos SeuZlia savaldebulo wesiT 

daniSnos advokati, Tu amas moiTxovs marTlmsajulebis interesebi. 

am konteqstSi mxedvelobaSia misaRebi saqmis Sinaarsi, faqtobrivi da 

samarTlebrivi sakiTxebis sirTule da braldebulis pirovneba. advo-

katis daxmareba Sedis braldebulis interesebSi, raTa man sakuTari 

uflebebis dacva ufro efeqturad ganaxorcielos. amave dros, sakama-

Toa, ramdenad SesabamisobaSia samarTliani sasamarTlos uflebasTan 

im pirisaTvis advokatis yolis valdebulebis dakisreba, romelsac 

ar surs advokatis yola. rTuli samarTlebrivi, mtkicebulebiTi da 

procesualuri sakiTxebi, romlebic SeiZleba warmoiSvas aseTi mocu-

lobis saqmeSi, SeiZleba ver daZlios TviT samarTlebrivad kvali-

ficiurma braldebulmac ki, gansakuTrebiT maSin, rodesac braldebu-

li patimrobaSia da mas xeli ar miuwvdeba yvela saWiro saSualebebze. 

iuridiuli daxmarebis daniSvna msgavs saqmeebSi SeiZleba dasabuTdes 

Tavad tribunalis interesebidan gamomdinare; igi SeiZleba konkretu-

lad braldebulis interesebs ki ar emsaxurebodes, aramed uzrunve-

lyofdes swraf samarTalwarmoebas.~647

evropuli konvencia da direqtiva miuTiTeben braldebulis mier 

advokatis xelmisawvdomobis uflebaze maqsimalurad swrafad da 

647 keipi/namoraZe, 2012, 43-44.
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drois iseT monakveTSi, rom braldebuls hqondes saSualeba efeqti-

anad gamoiyenos dacvis ufleba (me-6 muxlis me-3 (1) da (2) naw.). amasTan, 

braldebuls aqvs ufleba uari Tqvas dacvis uflebaze, rac unda iyos 

nebayoflobiTi da gacnobierebuli. direqtiva advokatTan xelmisawv-

domobis Sesaxeb pirdapir iTvaliswinebs uflebaze uaris Tqmas Semdeg 

SemTxvevebSi:

a) eWvmitanilma da braldebulma miiRes winaswari samarTlebri-

vi konsultacia uflebaze uaris Tqmis Sesaxeb an sxvagvarad miiRes 

sruli informacia mosalodnel Sedegebze; b) pirs aqvs sakmarisi Se-

saZ lebloba, gaiazros Sedegebi; g) uflebaze uaris Tqma ganxorciel-

da nebayoflobiT da erTmniSvnelovnad. rogorc adamianis uflebaTa 

evropuli sasamarTlo, ise evropis wamebis da araadamianuri an da-

mamcirebeli mopyrobis an dasjis komiteti aRiareben, rom policiis 

mier ganxorcielebuli dakiTxvis dros advokatis daswrebis ufle-

ba warmoadgens dakavebuli pirebis mimarT araadamianuri mopyrobis 

ganxor cielebisagan dacvis erT-erT fundamentur garantias. direq-

tiva advokatze xelmisawvdomobis Sesaxeb miuTiTebs, rom iuridiul 

daxmarebaze xelmisawvdomobis ufleba braldebuls gaaCnia nebismieri 

dakiTxvis dawyebamde, Tavisuflebis aRkveTis/dapatimrebis momenti-

dan.

me-6 (3) (g) muxli iTvaliswinebs, rom ufaso iuridiuli daxmareba 

uzrunvelyofil unda iqnas im SemTxvevaSi: 1. Tu pirs ar gaaCnia sakma-

risi saSualebebi, rom gadaixados advokatis momsaxurebis safasuri 

(saSualebaTa piroba); 2. Tu amas moiTxovs marTlmsajulebis intere-

sebi (arsobrivi piroba). 

marTalia, saxelmwifos ar ekisreba pasuxismgebloba advokatis 

qcevaze, mis mier dacvis uflebis jerovnad gamoyenebaze, magram 

adamianis uflebaTa evropuli sasamarTlo Tavis gadawyvetilebeb-

Si araerTxel miuTiTebs imaze, rom iuridiuli daxmareba unda iyos 

`praqtikuli da efeqturi.~ qcevis kodeqsi evropeli advokatebisT-

vis aseve moiTxovs, rom `advokati yovelTvis unda gamoxatavdes misi 

klien tis saukeTeso interesebs~ da interesTa konfliqtis an misi 

warmoSobis riskis SemTxvevaSi advokats ar aqvs ufleba misces rCeva, 

warmoadginos ori an meti klienti an imoqmedos maTi saxeliT erTsa 

da imave saqmeSi.648

evropuli sasamarTlos rekomendaciiT, Tu konkretuli advokatis 

moqmedeba ar aris efeqtiani, saxelmwifo valdebulia uzrunvelyos 

648 evropuli iuridiuli profesiis ZiriTadi principebis wesdeba, qcevis kodeq-

si evropeli advokatebisTvis. evropis advokatTa asociaciebis da samarTlis 

sazogadoebebis sabWo (CCBE), 2013, .2.7. 3.2.1.
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braldebuli sxva advokatiT.649

sxva gadawyvetilebebSi evropuli sasamarTlo miuTiTebs, rom sax-

elmwifo ar SeiZleba pasuxismgebeli iyos ufaso samarTlebrivi dax-

marebis Sedegad daniSnuli advokatis nebismier Secdomaze... saxel-

mwifoebi mxolod maSin arian valdebulni Caerion, Tu advokatis mier 

efeqtiani warmomadgenlobis ganuxorcielebloba aSkaraa da xelisu-

flebis organoebi saqmis kursSi arian. aRniSnuli wesi moqmedebs ma-

Sinac, rodesac advokati SerCeulia braldebulis mier da maSinac, 

rodesac igi daniSnulia ufaso samarTlebrivi daxmarebis fargleb-

Si.650 saqarTvelos saproceso kanonmdeblobiT, advokatze uaris Tqma 

mxolod braldebulis uflebamosilebaa.

sasamarTloSi iuridiuli daxmarebis ufleba garantirebulia ev-

ropuli kovnenciis me-6 da evrokavSiris ZiriTadi uflebebis qartiis 

47-e muxliT. 

amasTan, qartia evropul konvenciasTan SedarebiT ufro detalu-

rad awesrigebs iuridiuli daxmarebis gawevis sakiTxs. iuridiuli dax-

mareba farTod ganimarteba da qartia masSi moiazrebs rogorc ufaso 

iuridiul konsultacias, aseve socialurad daucveli pirebisaTvis 

samarTlebriv daxmarebas. igi iTvaliswinebs saproceso xarjebis anaz-

Raurebisas daxmarebis miRebis SesaZleblobasac, Tu aseTi daxmare-

ba aucilebelia sasamarTlos xelmisawvdomobis uzrunvelsayofad. 

qartiis mixedviT, nebismierma pirma SeiZleba miiRos konsultacia, 

moiTxovos dacva da interesebis warmomadgenloba.~ pirebs, romelTac 

ar aqvT sakmarisi saxsrebi, unda hqondeT saprocesi xarjebis anazRau-

rebisas daxmarebis miRebis SesaZlebloba, Tu aseTi daxmareba aucile-

belia sasamarTlos xelmisawvdomobis uzrunvelsayofad.651 sagulis-

xmoa, rom saqarTvelos sssk iTvaliswinebs ara mxolod saxelmwifos 

xarjze advokatis daxmarebiT braldebulis uzrunvelyofas, aramed 

braldebulis dacvisaTvis saWiro sxva xarjebis saxelmwifos mier 

anazRaurebis SesaZleblobasac, Tu es xarjebi pirdapir aris dakav-

Sirebuli braldebulis mier sakuTari dacvis ganxorcielebasTan.652

amasTan, aRsaniSnavia, rom evropul konvenciaSi ufaso iuridiul 

daxmarebaze saubaria mxolod im SemTxvevaSi, roca amas moiTxovs 

marTl msajulebis interesebi, qartiaSi ki es SezRudva ar aris miTiTe-

buli. ̀ evrokavSiris adamianis ZiriTadi uflebebis qartiis 47-emuxlis 

649 Artico v. Italy, ECtHR, 13/05/1980.
650 Pavlenko v. Russia, CtHR, 01/04/2010.
651 evrokavSiris adamianis ZiriTadi uflebebis qartia, 47-e muxlis me-3 punqti.

652 aqubardia, 2011, 72.
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me-3 punqti ufro universaluria da siRrmiseulad formulirebuli, 

vidre adamianis uflebaTa da ZiriTad TavisuflebaTa evropuli kon-

venciis me-6 muxliT gaTvaliswinebuli uflebebi. maT aqvT ganmartebis 

ufro meti potenciali evropuli da saerTaSoriso sasamarTloebis 

samomavlo ganmartebisaTvis~.653 sisxlis samarTlis procesSi yoveli 

piris ufleba, iyos efeqtianad daculi, saWiroebis SemTxvevaSi misT-

vis saxelmwifos mier daniSnuli iuristis mier, warmoadgens samar-

Tliani sasamarTlos fundamentur Semadgenel nawils.654

evropis sabWosa da evroparlamentis 2013 wlis 22 oqtombris 

N2013/48/EU direqtivis me-19 muxli, iseve rogorc adamianis uflebaTa 

evropuli konvencia, advokatis yolis uflebas braldebuls aniWebs 

gamoZiebis stadiidan. aRniSnuli direqtiva iTvaliswinebs advokatis 

daxmarebis xelmisawvdomobis uflebas braldebulad cnobis momenti-

dan. garda amisa, direqtiva moicavs advokatis daswrebis moTxovnas 

nebismieri dakiTxvis dros, sasamarTlo sxdomaze daswrebis uflebas 

da braldebulTan komunikaciis konfidencialurobis dacvis garan-

tias.

dacvis uflebiT efeqturi sargebloba gulisxmobs rogorc advo-

katis Tavisuflad arCevis SesaZleblobas, aseve advokatTan bralde-

bulis urTierTobis konfidencialurobas. advokatisa da bral-

debulis urTierTobis konfidencialuroba da privilegirebuli 

komunikaciis ufleba pirdapir ar aris mocemuli evropul konven-

ciaSi, magram evro puli sasamarTlo aRniSnul uflebas samarTliani 

sasamarTlos uflebis erT-erT komponentad ganixilavs, `ris gareSec 

dacvis advokatis daxmareba azrs kargavs.~655 amitom sasamarTloSi 

unda iyos gamoyofili sakmarisi sivrce am uflebis realizaciisaTvis, 

konfidencialuri komunikaciis uzrunvelsayofad, Tanac sasamarTlo 

mandaturis miyuradebis gareSe.

adamianis uflebaTa evropuli sasamarTlos mixedviT, es ufleba 

aris demokratiuli sazogadoebis sabaziso moTxovnebis nawili: Tu 

advokats ar eqneba SesaZlebloba, meTvalyureobis gareSe esaubros 

Tavis klients da miiRos konfidencialuri instruqciebi misgan, misi 

samarTlebrivi daxmareba dakargavs sargeblobas, maSin, rodesac kon-

vencia miznad isaxavs, rom moaxdinos iseTi uflebebis garantireba, 

romelic praqtikuli da efeqturia.656 evropuli standartis mixedviT, 

653 depe, 2014, 19.

654 Poitrimol v. France, ECtHR, 277-A, 23/11/1993.
655 Öcalan v. Turkey, ECtHR, 12/05/2005, 133; Khodorkovskiy and Lebedev v. Russia ECtHR, 
25/10/2013, 627.
656 Sakhovskiy v. Rus, ECtHR, 2/11/2010 (GC), No. 21272/03, §97.
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yvela SemTxvevaSi dacva unda iyos efeqtiani. amitom braldebuls aqvs 

ufleba, iqonios Tavis damcvelTan saqmiani urTierToba yovelgvari 

xelis SeSlisa da miyuradebis gareSe.657

saqarTvelos sssk-i adgens ra maRal standarts, konfidencia-

lurobis dacvis moTxovnas uSvebs piris braldebulad cnobamdec. 

amasTan, sssk-iT gamonaklisia mxolod vizualuri kontroli, xolo 

saqarTvelos advokatTa eTikis wesebi awesebs sxva sagamonakliso Sem-

Txvevebsac, kerZod, advokats SeuZlia gaamJRavnos konfidencialuri 

informacia klientis Tanxmobis safuZvelze; Tu informaciis amgvari 

gamoyeneba warmomadgenlobis an dacvis procesSi gamarTlebulia da 

aucilebelia klientis interesebidan gamomdinare im pirobiT, rom 

aseTi informaciis gacema klients advokatisTvis ar aukrZalavs; Tu 

es aucilebelia advokatis mier mis mimarT wayenebuli braldebisagan 

an moTxovnisgan Tavis dasacavad, an sakuTari honoraris misaRebad 

(muxli 4, p. 4). evropis sabWosa da evroparlamentis 2013 wlis 22 oq-

tombris #2013/48/EU direqtiva wevr saxelmwifoebs aZlevs rekomen-

dacias, rom ar SezRudon aRniSnuli komunikacia braldebulsa da mis 

advokats Soris. direqtiva gamoricxavs aRniSnul komunikaciaze nebis-

mieri kontrolis, maT Soris vizualuri kontrolis SesaZleblobas. 

am TvalsazrisiT saqarTvelos kanonmdebloba moiTxovs gadaxedvas da 

evropuli standartebis Sesabamisi regulaciebis dawesebas advokatisa 

da klientis urTierTobis konfidencialurobis dacvis ufro maRali 

garantiebis damkvidrebis mizniT. amasTan, erTad, sainteresoa ada-

mianis uflebaTa evropuli sasamarTlos bolodroindeli praqtika. 

saqmeze Versini-Campinchi et Crasnianski v. France evropulma sasamarTlom 

aRniSna, rom advokatisa da klientis satelefono saubris miyuradeba 

ar warmoadgenda konvenciis me-8 muxliT daculi piradi cxovrebis 

xelSeuxeblobis uflebisa da samarTliani sasamarTlos uflebis Sez-

Rudvas.658 sasamarTlo ganmartavs, rom konfidencialurobis dacva 

fundamenturi principia, magram is ar aris SeuzRudavi. gamonaklisi 

SesaZloa dadgindes maSin, rodesac saxelmwifos uCndeba danaSaulTan 

brZolis valdebuleba659. aqedan gamomdinare, evropul sasamarTlos 

miaCnia, rom yvela saxis komunikacia advokatsa da braldebuls So-

ris ar eqvemdebareba dacvas. Tu arsebobs konvenciiT gamarTlebuli 

legitimuri safuZvlebi braldebulis advokatTan komunikaciis miyu-

radebisTvis, is SesaZloa gamoyenebul iqnas sagamoZiebo miznebisTvis, 

657 Sakhovskiy v. Rus, ECtHR, 2/11/2010 (GC), No. 21272/03; Castravet v. MDA, ECtHR, 
13/03/2007, No. 23393/05, 49.
658 Versini-Campinchi et Crasnianski v. France, ECtHR, 49176/11, 16.06.2016.
659 Michaud v. France, ECtHR, 12323/11, 12.06.2012.
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Tumca im informaciis gamoklebiT, rac uSualod advokatisa da bral-

debulis saqmesTan dakavSirebul sakiTxebs exeba.660 aseT SemTxvevaSi 

satelefono saubris miyuradeba ar CaiTvleba konvenciis me-8 mux-

lis darRvevad. saqarTvelos saproceso kanonmdeblobiT advokatis 

mimarT faruli sagamoZiebo moqmedebis Catareba dasaSvebia mxolod 

im SemTxvevaSi, rodesac es ar ukavSirdeba misi profesiuli saqmi-

anobis dros kanoniT daculi informaciis mopovebas. faruli saga-

moZiebo moqmedebis Sedegad mopovebuli informacia advokatis pira-

di komunikaciis Sesaxeb unda gaimijnos advokatsa da klients Soris 

ganxor cielebuli komunikaciis Sesaxeb informaciisagan661. advokatsa 

da klients Soris ganxorcielebuli komunikaciis Sinaarsi, romelic 

advokatis profesiul saqmianobas ukavSirdeba, dauyovnebliv unda ga-

nadgurdes.

evropuli konvencia samarTliani sasamarTlos ganuyofel nawilad 

miiCnevs braldebulisTvis sakmarisi drois da SesaZleblobis miniWe-

bas dacvis mosamzadeblad.

saqarTvelos sisxlis samarTlis saproceso kodeqsi braldebuls 

uSualod ar aniWebs aRniSnul uflebas im formiT, rogorc es konven-

ciaSia mocemuli, magram ganusazRvravs sagamoZiebo uflebamosile-

bas da Sesabamisad, aZlevs mtkicebulebebis mopovebis SesaZleblobas, 

rac SeiZleba CaiTvalos dacvis momzadebad. kerZod, saproceso kanoni 

braldebuls aZlevs uflebas, Tu ar aris kanoniT gaTvaliswinebuli 

savaldebulo dacvis SemTxveva, uari Tqvas advokatis momsaxureba-

ze da damoukideblad daicvas Tavi, risTvisac mas unda mieces sakma-

risi dro da saSualeba.662 evropuli konvencia ki braldebulis mier 

sakuTari Tavis dacvis uflebas da dacvis mosamzadeblad sakmarisi 

drois da SesaZleblobis micemas cal-calke punqtebad ganixilavs.663 

Sesabami sad, konvenciis mixedviT, sakmarisi droisa da SesaZleblobis 

micema dacvis mosamzadeblad braldebulis mier uSualod, damoukide-

blad sakuTari Tavis dacvas ar ukavSirdeba mxolod, aramed moicavs 

bralde bulisa da misi advokatis mier dacvis jerovnad momzadebasac. 

amasTan, erTad, dacvis mxares unda hqondes gonivruli dro braldebis 

mxaris mtkicebulebebis gasacnobad da dacvis poziciis formirebi-

saTvis, rac aseve dacvis momzadebaSi unda CaiTvalos.

660 Versini-Campinchi and Crasnianski v. France, ECtHR, 49176/11, 16.06. 2016.
661 sssk-is 1437 muxli.

662 sssk-is 38-e muxlis me-6 nawili.

663 adamianis uflebaTa evropuli konvencia, me-6 muxlis (b) da (g) qvepunqti.



312

4. mtkicebulebebis mopovebisa da wardgenis ufleba

konvenciis me-6 muxli pirdapir ar iTvaliswinebs braldebulis 

mier gamoZiebis Catarebisa da mtkicebulebebis mopovebis uflebas.

evropuli sasamarTlos ganmartebiT, TiToeul mxares unda mieces 

gonivruli SesaZlebloba waradginos misi saqme iseT pirobebSi, rom-

lebic ar Caayenebs oponentze ufro araxelsayrel mdgomareobaSi.664

saqarTvelos saproceso kanonmdeblobiT, braldebuls ufle-

ba aqvs damoukideblad, an advokatis meSveobiT Caataros gamoZieba, 

kanonierad (sakuTari xarjiT, TviTon an/da advokatis daxmarebiT) 

moipovos da waradginos mtkicebuleba. braldebulis mier mopovebul 

mtkicebulebas braldebis mxaris mier mopovebuli mtkicebulebis 

Tanabari iuridiuli Zala aqvs.

SejibrebiT samarTalwarmoebaSi mtkicebulebebis mopoveba, sa-

samarTloSi wardgena da gamokvleva mxareTa kompetenciaa. samar-

Tliani sasamarTlos pirobebSi mxareebs unda hqondeT SesaZlebloba 

Tanabar pirobebSi Caataron gamoZieba. Sesabamisad, braldebuli (ad-

vokati) uflebamosilia mtkicebulebis mosapoveblad Caataros saga-

moZiebo moqmedebebi, moiTxovos sagamoZiebo moqmedebis Catareba, 

gamoiTxovos mtkicebuleba, monawileoba miiRos misi (an advokatis) 

SuamdgomlobiT Catarebul sagamoZiebo moqmedebaSi, moiTxovos advo-

katis daswreba misi monawileobiT Catarebul sagamoZiebo moqmedebaSi. 

Tu braldebuli an misi advokati damoukideblad ver axorcieleben 

sagamoZiebo an sxva saproceso moqmedebas, mas SeuZlia mosamarTles 

mimarTos SuamdgomlobiT Sesabamisi ganCinebis gacemis Taobaze. 

mosamarTle Rebulobs yvela zomas, raTa braldebis mxarisaTvis cno-

bili ar gaxdes dacvis mxaris mier mtkicebulebis mopoveba.665 amas-

Tan, problemuria mxareTa Tanasworoba sagamoZiebo uflebamosilebis 

ganxorcielebis TavalsazrisiT, radgan dacvis mxare braldebis mxa-

risagan gansxvavebiT SezRudulia sagamoZiebo moqmedebebi Caataros 

efeqturad da amave dros, yvela sagamoZiebo moqmedebasac ver ata-

rebs, kerZod, kompiuterul monacemebTan dakavSirebul sagamoZiebo 

moqmedebebs, farul sagamoZiebo moqmedebebs, sabanko angariSebis 

moni torings. sagulisxmoa isic, rom braldebulis Suamdgomlobis 

safuZvelze sasamarTlos ganCinebiT gamomZieblis mier Catarebuli 

sagamoZiebo moqmedebebis obieqturoba kiTxvis niSnis qveS dgeba, vi-

naidan gamomZiebeli braldebis mxarea, Tumca amavdroulad mas akis-

ria saqmis garemoebebis yovelmxrivi, srulyofili, obieqturi gamokv-

664 Öcalan v. Turkey, CtHR, No. 46221/99, 15/05/2005, 140.
665 sssk-is 39-e muxli.
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levis valdebuleba, rac samarTlianad aris gakritikebuli iuridiul 

literaturaSi.

5. Tarjimnis momsaxurebis ufleba

Tu braldebulma ar icis an saTanadod ar icis samarTalwarmoebis 

ena, mas ufleba aqvs daicvas Tavisi kanonieri interesebi, misces Cvene-

ba, ganacxados Suamdgomloba da a.S. Tavis mSobliur enaze, an im enaze, 

romelic man ukeTesad icis. aseT SemTxvevaSi mas saxelmwifos xarjze 

gamoeyofa Tarjimani. braldebuls ufleba aqvs Tarjimnis daxmare-

biT isargeblos dakiTxvisa da sxva sagamoZiebo moqmedebis Catarebis 

dros. agreTve im SemTxvevaSic, rodesac mas aqvs fizikuri nakli, maga-

liTad, aris munji an yru, rac aZnelebs an saerTod gamoricxavs mas-

Tan komunikacias. saproceso dokumentebis aslebi, rac braldebuls 

gadaecema, unda iyos Targmnili mis mSobliur enaze an im enaze, ro-

melic man ukeT icis.

evrosabWos regulaciebi da evrokavSiris direqtiva miuTiTeben, 

rom saWiro SemTxvevaSi Tarjimnis kompetenturoba, damoukidebloba 

da sandooba unda Seafasos sasamarTlom. adamianis uflebaTa evro-

puli sasamarTlo ganmartavs, rom sasamarTlom yovel konkretul Se-

mTxvevaSi unda gadaamowmos braldebuls an mis advokats xom ar aqvs 

dasabuTebuli pretenzia TarjimanTan dakavSirebiT.666

saqarTvelos sisxlis samarTlis saproceso kanonmdebloba konkre-

tulad ar adgens Tarjimnis kvalificiurobisa da damoukideblobis 

standartebs, magram avaldebulebs Tarjimans, rom zustad da sru-

lad Targmnos Cveneba da dokumenti da xelmoweriT daadasturos misi 

utyuaroba,667 rac kvalificiurobis moTxovnas Seesabameba. xolo rac 

Seexeba damoukideblobas, saproceso kodeqsi Tarjimans avaldebu-

lebs ar miiRos monawileoba procesSi, Tu arsebiTad damokidebulia 

procesis romelime monawileze an masTan aqvs naTesauri kavSiri.668 

amasTan, evropul standartebTan sruli Sesabamisobis uzrunvelyofis 

mizniT sasurvelia Tarjimans ufleba ki ar hqondes, 669 aramed val-

debuli iyos uari Tqvas procesSi monawileobaze, Tu sakmarisad ar 

flobs braldebulis enas.

666 Andreou Papi v. Turkey, ECtHR, No. 16094/90, 22.09.2009.
667 sssk-is 54-e muxli.

668 sssk-is 61-e muxli.

669 sssk-is 54-e muxlis, 1-li nawilis. `d~ qvepunqti.
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parlamentis direqtiva Tarjimnis momsaxurebisa da Targmnis 

uflebis Sesaxeb (Directive 2010/64/EU) avaldebulebs wevr saxelmwi-

foebs, rom braldebulebi, romlebmac ar ician sisxlis samarTlis 

procesis ena, iyvnen uzrunvelyofilni Tarjimnis ufaso momsaxure-

biT, aseve eTargmnoT mniSvnelovani saproceso dokumentebi. amas-

Tan, wevri qveynebis mier unda iyos miRebuli zomebi, raTa Targmanis 

xarisxi iZleodes procesis samarTlianobis garantias. aRsaniSnavia, 

rom dasaxelebuli direqtiva evropul konvenciasa da evropuli sa-

samarTlos praqtikasTan SedarebiT ufro mkafiod da srulyofilad 

gansazRvravs TarjimniT momsaxurebiT sargeblobis sakiTxebs. amas-

Tan, am uflebiT sargebloba SeuZliaT ara mxolod im pirebs, rom-

lebmac ar ician samarTalwarmoebis ena, aramed im pirebsac, romleb-

sac metyvelebis an smenis problemebi aqvT. garda amisa, Tarjimnis 

daxma rebis gamoyeneba pirs SeuZlia ara mxolod sasamarTloSi, aramed 

gamoZiebis etapzec da advokatTan komunikaciis dros.

TarjimniT momsaxurebisa da Targmnis Sesaxeb evropis kavSiris di-

reqtivis mixedviT unda iTargmnos is dokumentebi, romlebic moicavs 

nebismier gadawyvetilebas piris Tavisuflebis aRkveTis Sesaxeb da 

aseve nebismier braldebas. aRniSnuli moTxovna srulad aris asaxuli 

saqarTvelos saproceso kanonmdeblobaSi. amasTan, ZiriTadi doku-

mentebis zepiri Targmani an zepiri Sejameba daSvebulia, Tu es ar 

uqmnis safrTxes procesis samarTlianobas.670

evropuli standartis mixedviT, braldebuls aqvs Tarjimnis ufa-

so daxmarebiT momsaxurebis ufleba maSinac ki, roca igi gadaxdis una-

riania. amiT igi gansxvavdeba dacvis uflebisagan, romelic mxolod 

gadaxdisuunaro braldebulisaTvis aris ufaso671 (saproceso kanon-

mdeblobiT, ufasoa aseve kanoniT gaTvaliswinebuli savaldebulo 

dacvis SemTxvevaSic).

IV. procesSi aqtiuri monawileobis sxva uflebebi

1. sasamarTlo procesze daswrebis ufleba

sasamarTlo procesze daswrebis ufleba braldebulis erT-erTi 

mniSvnelovani uflebaa, rac mxareTa Tanasworobisa da SejibrebiTo-

bis realizaciis saSualebas warmoadgens.

braldebuls aqvs ufleba `gasamarTldes misi TandaswrebiT.~ ada-

670 Miettinen, 2013, 12.
671 Saman v. TUR, ECtHR, 05/04/2011, No. 35292/05, 30; Isyar v. BUL, ECtHR, 20/11/2008, No. 
391/03, 41.
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mianis uflebaTa evropuli sasamarTlo acxadebs, rom adamianis ufle-

baTa evropuli konvenciis me-6 muxlis sagani da mizania zogadad imis 

demonstrireba, rom pirs, ̀ romelsac bralad edeba sisxlis samarTlis 

danaSauli~ ufleba aqvs monawileoba miiRos sasamarTlo ganxilvaSi. 

evropuli sasamarTlo sisxlis samarTlis damnaSave braldebulis 

sasa marTlo darbazSi yofnis SesaZleblobis uzrunvelyofas miiCnevs 

samarTliani sasamarTlos erT-erT ZiriTad moTxovnad.672 braldebuls 

ufleba aqvs monawileoba miiRos misi braldebis saqmis gamoZiebasa da 

sasamarTlo ganxilvaSi. amasTan, sasamarTlo ganxilvaSi braldebuli 

SeiZleba monawileobdes rogorc uSualod, ise distanciurad, teqni-

kuri saSualebebis gamoyenebiT.673

teqnikuri saSualebebi unda uzrunvelyofdes braldebulis sa-

samarTlo darbazSi CarTvas imgvarad, rom man SeZlos procesis 

monawileebis srulfasovnad mosmena, maTTvis SekiTxvebis dasma da 

aseve sasamarTloSi mimdinare procesis vizualuri aRqma.674

saqarTvelos sssk-i arafers ambobs braldebulis Tanxmobaze, 

gagrZeldes procesi mis dauswreblad. aseve, sssk-i ar adgens sasamar-

Tlos valdebulebas, gaarkvios braldebulis gamoZaxeba moxda Tu ara 

sworad, kanonis moTxovnaTa dacviT, ganacxada Tu ara man mkafiod 

gacnobierebuli uari sasamarTloSi gamocxadebis uflebaze, proce-

sis mis dauswreblad Catarebaze. marTalia, dauswreblad gasamarTle-

bul pirs gasaCivrebis ufleba unarCundeba, magram es ar aris sakmari-

si, vinaidan braldebulis dauswreblad saqmis ganxilvis SemTxvevaSi, 

roca gamoucxadebloba obieqturi mizezebiT aris gamowveuli (gamo-

Zaxebis procedura arasaTanado formiT iqna Catarebuli, an rodesac 

braldebuli misgan damoukidebeli mizeziT ver gamocxadda), kanoniT 

braldebuls erTmeva pirveli instanciis sasamarTloSi saqmis mo s-

menis ufleba, sisxlis samarTlis saqmis xelaxla gadaxedvis SesaZle-

bloba, rac ar Seesabameba samarTliani sasamarTlos uflebis evro-

pul standartebs. 

Tu braldebuli informirebuli iyo, magram Tavisi nebiT, gan zrax 

ar daeswros sasamarTlo ganxilvas, xelaxal sasamarTlo ganxilvaze 

mas SeiZleba uari eTqvas.675 amasTan, saapelacio/sakasacio samarTal-

warmoebisas daswrebis uflebis SezRudva dasaSvebia, Tu mxolod 

samarTlebrivi sakiTxebi ganixileba.

672 Stoichkov v. Bulgaria, CtHR, 24/06/2005, 56.
673 ix. sssk-is 38-e muxlis me-14 nawili.

674 TumaniSvili, komentarebSi: saqarTvelos sisxlis samarTlis saproceso kodeq-

sis komentari, 2015, mux. 38, abz. 19.

675 Medenica v. Switzerland, ECtHR, 14/06/2001, No. 20491/92, 59.
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2. dakiTxvis ufleba

adamianis uflebaTa evropuli konvenciis me-6 muxlis mixedviT, ̀ pirs, 

minimum ufleba aqvs dakiTxos an daakiTxvinos braldebis mowmeebi~.

dakiTxvis ufleba emsaxureba mxareTa Tanasworobas da warmoad-

gens kontradiqtoruli procesis gamoxatulebas. braldebuls unda 

mieces SesaZlebloba, mowinaaRmdege mxaris mier warmodgenili mtki-

cebulebebi eWvqveS daayenos676. braldebuls ufleba aqvs `TviTon 

dakiTxos an daakiTxvinos misi braldebis mowmeebi da gamoaZaxebinos 

da daakiTxvinos misi dacvis mowmeebi braldebis mowmeebis Tanabar 

pirobebSi~. es ufleba warmoadgens samarTliani sasamarTlos funda-

mentur garantias. evropuli standarti braldebuls, dacvis mxares 

uflebas aZlevs TviTon, uSualod moaxdinos piris dakiTxva da miRe-

buli gamokiTxvis Sedegebi warudginos sasamarTlos, xolo saqarT-

velos konstituciis Tanaxmad, dacvis mxares ufleba aqvs moiTxovos 

mowmeebis dakiTxva, Tumca naxsenebi ar aris termini `dakiTxos~. sagu-

lisxmoa, rom konstituciisagan gansxvavebiT, saqarTvelos saproceso 

kanonmdebloba braldebuls aniWebs uflebas ara mxolod dakiTxos 

mowmeebi, aramed dacvis mxaris mtkicebuleba gamoikvlios imave pi-

robebSi, rogorSic braldebis mxaris mtkicebulebis gamokvleva xde-

ba, riTac evropuli konvenciisagan gansxvavebiT, samarTlianobisa da 

mxareTa Tanasworobis principebis gaTvaliswinebiT, awesebs bral-

debulis dacvis ufro maRal standarts da Sesabamisad, aZlierebs 

braldebulis mier sasamarTlos saboloo gadawyvetilebaze gavlenis 

moxdenis SesaZleblobas.

naSromSi dasaxelebuli uflebebis garda, braldebuls aqvs da-

kavebis/dapatimrebis faqtis, adgilsamyofelis, aseve Tavisi mdgo-

mareobis Sesaxeb Setyobinebis ufleba, kanonis safuZvelze Seqmnili 

damoukidebeli sasamarTlos mier gasamarTlebis ufleba, Ria sa-

samarTlo procesis ufleba, sagamoZiebo moqmedebebSi monawileo-

bis miRebaze uaris Tqmis ufleba, Suamdgomlobis dayenebisa da ac-

ilebis ufleba, mxaris mier Setanili saCivris gacnobis da masze 

mosazrebis gamo          T qmis ufleba, arsebiTi ganxilvis sxdomis dasawyisSi, 

dabolos, aseve, Cvenebis micemisas advokatTan urTierTobis ufleba 

da misi uflebebis Sesaxeb Semdgomi instruqciebis miRebis ufleba, 

arsebiTi ganxil vis sxdomaze saboloo sityviT gamosvlis ufleba, 

gonivrul droSi gasamarTlebis ufleba, motivirebuli sasamarTlo 

gadawyvetilebis ufleba, sasamarTlo sxdomis oqmis gacnobisa da 

SeniSvnis gamoTqmis ufleba, zianis anazRaurebis moTxovnis ufleba, 

676 V. v. FI, ECtHR, 24/04/2007, No. 40412/98, 74.
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gasaCivrebis ufleba da sxv.

ufleba-movaleobaTa moculoba cxadyofs, rom braldebuli sisx-

lis samarTlis procesis aqtiuri monawilea, romlis irgvliv mimdina-

reobs samarTalwarmoeba. Sesabamisad, is imyofeba samarTalwarmoebis 

epicentrSi.

 V. daskvna

daskvnis saxiT SeiZleba iTqvas, rom braldebuli aris procesis is 

subieqti, romelic mniSvnelovani uflebebiT aris uzrunvelyofili 

da SeuZlia gavlena moaxdinos procesis msvlelobaze.677

saqarTvelos saproceso kodeqsiT gansazRvruli braldebu-

lis samarTlebrivi statusi, SeiZleba iTqvas, Seesabameba evropul 

standar tebs, calkeul SemTxvevebSi ki ufro maRal standartsac 

awesebs saproceso normebi, vidre es gaTvaliswinebulia evrosabWos 

regulaciebsa da evrokavSiris direqtivebSi. amasTan, evropuli stan-

dartebiT gaTvaliswinebuli braldebulis calkeuli ufleba srulad 

ar aris asaxuli an/da misi gamoyenebis meqanizmebi srulad ar aris in-

korporirebuli kanonmdeblobasa da praqtikaSi, ris Sesaxebac aqcen-

tebi gakeTda naSromSi. amitom saproceso kanonmdeblobis evropul 

standartebTan sruli harmonizaciis uzrunvelyofis mizniT, saWiroa 

sxvadasxva mimarTulebiT garkveuli cvlilebebis Setana arsebul reg-

ulaciebSi, rac xels Seuwyobs erovnuli kanonmdeblobis daxvewasa da 

braldebulis uflebebis efeqtianad dacvis myari garantiis Seqmnas. 

677 Beulke, 2005, 65
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I. Sesavali

saqarTvelos sisxlis samarTlis procesSi dazaralebulis samarT-

lebrivi mdgomareoba mudmivad cvlilebebs ganicdis. Tavdapirvelad 

dazaralebuli procesis aqtiur monawiles warmoadgenda. damoukide-

beli saqarTvelis pirveli sisxlis samarTlis saproceso kodeqsiT,678 

romelic miRebul iqna 1998 wels da romelmac aRiara kontinentur 

evropis samarTlis qveynebSi moqmedi inkviziciurobis principi, 

dazaralebuli ganisazRvra procesis mxared. igi aRiWurva Zlieri 

saproceso garantiebiT, romelTa meSveobiTac SesaZlebloba mieca 

zegavlena moexdina procesis Sedegebze. dazaralebuls SeeZlo mxari 

daeWira sajaro braldebisaTvis da prokuraturasTan erTad gamosu-

liyo subsidiur bralmdeblad. xolo, Tu prokuratura ar daiwyebda 

an Sewyvetda sisxlissamarTlebriv devnas, mas SeeZlo Tavad gane-

xorcielebina sisxlissamarTlebrivi devna. aRniSnuli mniSvnelovani 

berketis garda, mas miniWiebuli hqonda sxva iseTi aqtiuri saproceso 

uflebebi, rogoricaa acilebis ufleba, mtkicebulebebis mopovebis 

Sesaxeb Suamdgomlobebis dayenebis ufleba, mtkicebulebebis wardge-

nis ufleba, Tavisi SuamdgomlobiT Catarebul sagamoZiebo moqmede-

bebSi monawileobis miRebis ufleba, rac mniSvnelovania, Semajamebeli 

gadawyvetilebebis gasaCivrebis ufleba.679

2004-2005 wlebSi daiwyo sisxlis samarTlis procesis reformis 

talRa. reformebi mimarTuli iyo sisxlis samarTlis procesSi Se-

jibrebiTobis principis ganmtkicebisa da marTlmsajulebis siste-

678 SemdgomSi _ sssk, an kodeqsi.

679 TumaniSvili, 2014, 170-171.



321

maSi adamianis uflebaTa dacvis saerTaSoriso da evropuli stan-

dartebis gaZlierebisken.680 Sedegad, 2009 wels miRebul iqna axali 

sisxlis samarTlis saproceso kodeqsi, romliTac sisxlis samarT-

lis procesis sistema kontinenturi samarTlis sistemidan gadavida 

angloamerikulze. inkviziciurobis principis nacvlad damkvidrda 

saerTo samarTlis qveynebisTvis damaxasiaTebeli SejibrebiTobis 

principi. dazaralebulmac gadainacvla pasiur monawileTa jgufSi. 

igi aRar warmoadgenda mxares. dazaralebuls mieniWa mowmis uflebebi 

da daekisra misi movaleobebi, Tumca mowmisgan gansxvavebiT, kodeqsma 

dazaralebulisTvis sxva saproceso garantiebic daadgina. kerZod, 

pasiuri uflebebis kuTxiT mieniWa informirebis ufleba, xolo aqti-

uri uflebebis kuTxiT kodeqsma Semoitana novacia da dazaralebuls 

misca gancdili zianis Sesaxeb Cvenebis micemis SesaZlebloba. Tumca 

aRsaniSnavia, rom praqtikaSi mocemuli uflebebi ver uzrunvelyofda 

dazaralebulis interesebis saTanado dacvas, Sesabamisad, dadga misi 

uuflebo monawiled gadaqcevis safrTxe. 

2012 wels evrokavSiris mier miRebul iqna `danaSaulis msxverp-

lis uflebebis, mxardaWerisa da dacvis minimaluri standartebisa 

da CarCo-gadawyvetilebis 2001/220/JI Canacvlebis Sesaxeb~ evroparla-

mentisa da sabWos 2012 wlis 25 oqtombris №2012/29/EU direqtiva,681  

romelmac saqarTvelos ubiZga saTanado sakanonmdeblo garantiebis 

SemuSavebisken. 2014 wels sisxlis samarTlis procesSi ganxorciel-

da reformaTa axali talRa, romlis mizans warmoadgenda sisxlis 

samarTlis procesSi dazaralebulis institutis gaZliereba da sisx-

lis samarTlis procesis principebis, gansakuTrebiT SejibrebiTobis 

principis gaTvaliswinebiT, dazaralebulis interesebis maqsimaluri 

dacva.682 2014 wels ganxorcielebuli sakanonmdeblo cvlilebebis 

Sedegad dazaralebuls mieniWa inter alia iseTi mniSvnelovani ufle-

bebi, rogoricaa gamoZiebis etapze saqmis masalebis gacnobis ufleba 

da rac gansakuTrebiT mniSvnelovania, prokuroris zogierTi dadge-

nilebis gasaCivrebis ufleba. 

dazaralebulis interesebis efeqturi dacvis uzrunvelsayofad 

2018 wels sisxlis samarTlis procesSi ganxorcielda mesame reforma. 

680 saqarTvelos prezidentis 2004 wlis 19 oqtombris #914 gankargulebis safuZ-

velze Seqmnili samuSao jgufi, saqarTvelos sisxlis samarTlis kanonmdeblobis 

reformis strategia, http://www.justice.gov.ge/Multimedia%2FFiles%2Fsabchoebi%20pdf%2 
Fstrategy_2005.pdf (nanaxia: 20.08.2018).
681 SemdgomSi _ direqtiva, an 2012 wlis direqtiva.

682 ix. `saqarTvelos sisxlis samarTlis saproceso kodeqsSi cvlilebebis Setanis 

Taobaze~ saqarTvelos kanonis proeqtze ganmartebiTi baraTi, https://info.parliament.
ge/fi le/1/BillReviewContent/12985? (nanaxia: 05.02.2019).
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sisxlis samarTlis procesSi gamoCnda procesis axali monawile _ mow-

misa da dazaralebulis koordinatori, romlis funqcias warmoadgens 

dazaralebulis informireba da misi emociuri mxardaWera.683

dazaralebulis amJamindeli samarTlebrivi mdgomareobisa da 

Teoriasa Tu pratikaSi arsebuli gamowvevebis saTanado warmoCenis 

mizniT, naSromSi ganxiluli iqneba iseTi mniSvnelovani sakiTxebi, 

rogoricaa dazaralebulis cneba, dazaralebulis saproceso ufle-

bebi, kerZod, informirebis ufleba, prokuroris dadgenilebebis ga-

saCivrebis ufleba, gancdili zianis Sesaxeb Cvenebis micemis ufleba. 

amasTan, mimoxiluli iqneba mowmisa da dazaralebulis koordinatoris 

samarTlebrivi mdgomareobis momwesrigebeli normebi. xazi gaesmeva 

sakanonmdeblo regulaciebis rogorc dadebiT, ise uaryofiT mxareebs.

II. dazaralebulis cneba

1. dazaralebulad cnobis winapirobebi

dazaralebulis cneba mocemulia sssk-s me-3 muxlis 22-e nawilSi, 

romlis Tanaxmad, dazaralebuli SeiZleba iyos saxelmwifo, fizi-

kuri an iuridiuli piri, romelsac moraluri, fizikuri an qonebri-

vi ziani miadga uSualod danaSaulis Sedegad. Sesabamisad, imisTvis, 

rom piri dazaralebulad iqnas cnobili, saxeze unda iyos oTxi el-

ementi. pirvels warmoadgens subieqtTa wre, dazaralebuli unda iyos 

fizikuri, an iuridiurli piri, an saxelmwifo. dazaralebulis cnebis 

meore elementia ziani. sssk moiTxovs, rom piris dazaralebulad cno-

bisas saxeze iyos moraluri, fizikuri an qonebrivi ziani. mesame ele-

ments warmoadgens danaSauli. vinaidan piris dazaralebulad cnoba 

xdeba sisxlis samarTlis procesis mimdinareobisas, danaSauli gage-

buli unda iyos rogorc SesaZlo danaSauli da ara rogorc ukve sa-

samarTlos mier dadasturebuli marTlsawinaaRmdego da braleuli 

qmedeba.684 meoTxe elements warmoadgens mizezSedegobrivi kavSiri 

damdgar ziansa da danaSauls Soris, kerZod, ziani gamowveuli unda 

iyos uSualod danaSaulis Sedegad (mag., gulmkerdis areSi miyenebu-

li Wriloba gamowveuli unda iyos daWris Sedegad, depresia, TviT-

mkvlelobis mcdeloba gamowveuli unda iyos gaupatiurebis Sedegad 

an finansuri danakargi qurdobis Sedegad). aRniSnuli materialuri 

winapirobis garda, dazaralebulad cnobisTvis sssk iTvaliswinebs 

683 saqarTvelos sisxlis samarTlis saproceso kodeqsSi cvlilebebis Setanis Ses-

axeb 2018 wlis 4 maisis saqarTvelos kanoni (#22270-IIs).

684 axalgazrda iuristTa asociacia, 2016, 14.
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procesualur winapirobasac, kerZod, sisxlis samarTlis procesSi 

monawileobis misaRebad aucilebelia, rom piris dazaralebulad cno-

ba moxdes prokuroris mier. prokuroris aRniSnuli gadawyvetileba 

formdeba dadgenilebiT.685

2. dazaralebulis uflebamonacvle

2012 wlis direqtivis Tanaxmad, dazaralebulis gardacvalebis 

SemTxvevaSi, misi uflebebi unda mieniWos misi ojaxis wevrs.686 garda 

amisa, direqtiva moiTxovs, rom aRniSnuli statusiT sargeblobis Ses-

aZlebloba aseve garantirebuli iyos araregistrirebul qorwinebaSi 

myof meuRleebisTvisac (partniori). imis gansasazRvrad ki, warmoad-

gens Tu ara ori piri erTmaneTis meuRles an partniors, direqtivam 

daadgina Semdegi kriteriumi: `maT unda hqondeT myari intimuri urT-

ierToba da stabilurad, xangrZlivi drois ganmavlobaSi unda mis-

devdnen saerTo saojaxo meurneobas~.687

aRsaniSnavia, rom saqarTvelos sisxlis samarTlis saproceso 

kanonmdebloba, jer kidev direqtivis miRebamde icnobda dazaralebu-

lis uflebamonacvlis instituts. 2009 wlidan moqmedebs sssk-s 56-e 

muxlis me-3 nawili, romlis Tanaxmad, im saqmeebSi, romelsac mohyva 

dazaralebulis sikvdili, misi uflebebi da movaleobebi, ekisreba mis 

romelime axlo naTesavs, romelic procesSi erTveba rogorc ̀ dazara-

lebulis uflebamonacvle~. sssk-s me-3 muxlis me-2 nawilSi ganmarte-

bulia axlo naTesavis cneba, romelSic moiazreba mSobeli, Svilad 

amyvani, Svili, Svilobili, papa, bebia, SviliSvili, da, Zma da meuRle 

(maT Soris ganqorwinebuli). mniSvnelovania, rom saqarTvelos sa-

samarTlos praqtikis Sesabamisad, meuRleSi igulisxmeba ara mxolod 

registrirebul qorwinebaSi myofi, aramed faqtobriv qorwinebaSi 

myofi pirebi, anu isini, visac ar aqvT xeli mowerili da mxolod er-

Toblivi TanacxovrebiT Semoifarglebian.688

685 TumaniSvili, komentarebSi: saqarTvelos sisxlis samarTlis saproceso kodeq-

sis komentari, 2015, mux. 56, abz. 2.

686 TandilaSvili, DGStZ, 2/2017, 51.
687 Ref. Ares (2013)3763804 _ 19/12/2013, 10.
688 saqarTvelos uzenaes sasamarTlos ganCineba saqmeze #2k-43-I-03, 16/12/2003.
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III. dazaralebulis saproceso uflebebi

1. informirebis ufleba

1.1. dazaralebulis pirveladi informireba

sisxlis samarTlis procesSi dazaralebuli warmoadgens erT-erT 

mniSvnelovan monawiles, romelsac miniWebuli aqvs garkveuli uflebe-

bi da ekisreba garkveuli valdebulebebi. mocemuli uflebebis sarge-

blobisTvis ki aucilebelia, rom igi informirebuli iyos aRniSnu-

lis Sesaxeb.689 garda amisa, informirebuloba dazaralebuls uRvivebs 

aRiarebis SegrZnebas, rac xels uwyobs misi meoreuli viqtimizaciis 

Tavidan acilebas.690

sssk-s 56-e muxlis 51-e nawilis Tanaxmad, danaSaulis msxverpls 

mxolod mas Semdeg ganemarteba Tavisi uflebebi, roca mas prokurori 

cnobs dazaralebulad. am dros prokurori dazaralebuls ganumar-

tavs sssk-Ti gaTvaliswinebul yvela uflebas da maT ganxorciele-

basTan dakavSirebul procedurebs. uflebebis gacnobis Sesaxeb dgeba 

oqmi, romelsac xels aweren rogorc dazaralebuli, ise prokurori. 

aRsaniSnavia, rom sssk prokurors ar ganusazRvravs, Tu ra vadaSi 

unda moxdes danaSaulis msxverplis dazaralebulad cnoba. praqti-

kaSi xSiria SemTxvevebi, roca piris dazaralebulad cnoba xdeba dana-

Saulis Cadenis Sesaxeb informaciis miRebidan an danaSaulis Cadenis 

Sesaxeb gancxadebis gakeTebidan Tveebis Semdeg. Sesabamisad, mocemul 

periodSi danaSaulis msxverpli rCeba informaciul vakuumSi. misTvis 

ucnobia, Tu ra samarTlebrivi mdgomareoba ukavia sisxlis samarTlis 

procesSi an risi molodini SeiZleba hqondes procesisgan. ufro met-

ic, ustatuso danaSaulis msxverplma, romelsac dazaralebulad cno-

bamde ar gaaCnia dacvis specialuri RonisZiebis gamoyenebis moTxov-

nis ufleba, SeiZleba arainformirebulobis pirobebebSi ganicados 

meoreuli viqtimizaciac.

sssk-Ti sakiTxis amgvari mowesrigeba ver CaiTvleba im politikis pa-

suxad, romelic saerTaSoriso doneze mimdinareobs dazaralebulis kuTx-

iT. 2012 wlis direqtivam saxelwifoebi daavaldebula, rom danaSaulis 

msxverpls samarTaldamcav organoebTan pirvelive kontaqtis damyarebi-

sTanave, miewodos garkveuli saxis informacia, raTa SemdegSi SeZlos 

sisxlis samarTlis procesSi miniWebuli sxva uflebebis realizeba.691

689 Sautner/Jesionek, 2017, 32.
690 Sead. Vanfraechem/Pemberton, in: Vanfraechem/Bolívar/Aetsen 2017, 31-32.
691 Ref. Ares (2013)3763804 _ 19/12/2013, 14; European Parliamentary Research Service (EPRS), 
2017, 51-52.
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1.2. dazaralebulis informireba gamoZiebis etapze

danaSaulis msxverplis pirveladi informierebis garda, auciele-

belia, rom mas informacia miewodos mniSvnelovani saproceso moq-

medebebis Sesaxeb. sssk-s 57-e muxlis Sesabamisad, gamoZiebis etapze 

dazaralebuls ufleba aqvs miiRos informacia gamoZiebis mimdi-

nareobis Sesaxeb da gaecnos saqmis masalebs, Tu es ar ewinaaRmdegeba 

gamoZiebis interesebs. Tumca, Tu gamoZiebis etapze SeiZleba SeizRu-

dos informaciis miwodebis ufleba, winasasamarTlo sxdomis gamarT-

vamde ara ugvianes 10 dRisa, dazaralebuls ukve SeuzRudavad SeuZ-

lia saqmis masalebis gacnoba.

sssk-s Sesabamisad, dazaralebuls ufleba aqvs mis mier moTxov-

nis SemTxvevaSi miiRos informacia braldebulis mimarT gamoyenebuli 

aRkveTis RonisZiebisa da braldebulis/msjavrdebulis mier peniten-

ciuri dawesebulebis datovebis Sesaxeb. Tumca aRniSnuli ufleba 

SeiZleba SeizRudos, Tu informaciis miwodebiT braldebuls/msja-

vrdebuls daemuqreba realuri safrTxe. sssk-s 57-e muxlis Tanaxmad, 

prokuratura valdebulia dazaralebuls, am ukanasknelis moTxovnis 

SemTxvevaSi, winaswar Seatyobinos, iseTi saproceso moqmedebebis Cat-

arebis dro da adgili, rogoricaa: braldebulis pirveli wardgena mag-

istrat mosamarTlesTan, winasasamarTlo sxdoma, sasamarTlos mTavari 

sxdoma, sasamarTlos mier saqmis arsebiTi ganxilvis gareSe ganaCenis 

gamotanis (saproceso SeTanxmebis gaformebis) Taobaze prokuroris 

Suamdgomlobis ganxilvis sasamarTlos sxdoma, sasjelis Sefardebis 

sasamarTlos sxdoma da saapelacio, an sakasacio sasamarTlo sxdoma. 

prokuratura aseve valdebulia dazaralebuls Seatyobinos saproce-

so SeTanxmebis dadeba (aRsaniSnavia, rom saproceso SeTanxmebis dade-

bamde, prokuratura dazaralebulTan gadis konsultacias).

2. prokuroris dadgenilebis gasaCivrebis ufleba

2.1. dazaralebulad cnobasTan dakavSirebiT prokuroris 

dadgenilebebis gasaCivrebis ufleba

2014 wlis 24 ivliss sssk-Si ganxorcielebuli cvlilebebis safuZ-

velze, dazaralebuls mieniWa dazaralebulad cnobasTan dakavSire-

biT prokuroris dadgenilebebis gasaCivrebis uflebamosileba. sssk-s 

56-e muxlis me-5 da me-6 nawilebis Tavdapirveli redaqciis Sesabam-

isad, dazaralebuli uflebamosili iyo zemoaRniSnuli dadgenilebebi 

erTjeradad gaesaCivrebina zemdgom prokurorTan. Tu zemdgomi proku-
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rori moTxovnas ar daakmayofilebda, maSin mxolod gansakuTrebiT 

mZime danaSaulis msxverplebs SeeZloT zemdgomi prokuroris dad-

genilebis gasaCivreba pirveli instanciis sasamarTloSi, romlis 

gadawyvetileba aRar eqvemdebareboda gasaCivrebas. 2018 wlis 21 iv-

liss sssk-Si Sevida cvlileba, romlis Tanaxmad 2019 wlis 1 ivlisidan 

sasamarTloSi prokuroris aRniSnuli gadawyvetilebebis gasaCivrebis 

ufleba, garda gansakuTrebiT mZime danaSaulis msxverplebisa, aseve 

mieniWaT saxelmwifo inspeqtoris samsaxuris qvemdebare danaSaulebis 

msxverplebs,692 anu maT, vis mimarTac samarTaldamcavi organos war-

momadgenlis, moxelis an masTan gaTanabrebuli piris mier Cadenilia 

sisxlis samarTlis kodeqsiT gaTvaliswinebuli zogierTi danaSauli, 

magaliTad, wameba, damamcirebeli da araadamianuri mopyroba da sx-

va.693 maleve, kerZod, 2018 wlis 14 dekembris gadawyvetilebiT (am dros 

jer kidev ar iyo ZalaSi Sesuli sssk-s 2018 wlis 21 ivlisis cvlileba) 

saqarTvelos sakonstitucio sasamarTlom arakonstituciurad cno 

sssk-s 56-e muxlis me-5 nawilisa da me-6 nawilis is Canawerebi, rom-

liTac mxolod gansakuTrebiT mZime danaSaulis msxverplebs eniWebo-

daT zemdgomi prokuroris dadgenilebis sasamarTloSi gasaCivrebis 

ufleba. sakonstitucio sasamarTlom aRniSnuli muxlebi ganixila 

saqarTvelos konstituciis 42-e da me-14 muxlebis694 mimarTebiT. misi 

mosazrebiT, naklebad mZime da mZime kategoriis danaSa ulebs miekuT-

vneba sakmaod mravalricxovani danaSaulis Semadgenloba, romelTa 

didi nawili mniSvnelovan moralur, fizikur Tu qonebriv zians ayenebs 

dazaralebuls. Sesabamisad, saqarTvelos konstituciis 42-e muxl-

Tan mimarTebiT, Tanazomierebis principidan gamomdinare, mZime da 

naklebad mZime danaSaulis msxverplebisTvis dazaralebulad cnobis 

Sesaxeb an dazaralebulad cnobis Sesaxeb prokuroris dadgenilebis 

gauqmebis Sesaxeb prokuroris dadgenilebis gasaCivrebis SezRudva 

miiCnia arakonstituciur SezRudvad, vinaidan igi ar iTvaliswinebs 

dazaralebulisTvis miyenebuli zianis xarisxs da dazaralebulisTvis 

kanoniT miniWebuli uflebebiT sargeblobis mniSvnelobas.695 saqarT-

692 `saqarTvelos sisxlis samarTlis saproceso kodeqsSi cvlilebebis Setanis Ses-

axeb~ 2018 wlis 21 ivlisis kanonis pirveli muxlis me-5 da me-6 punqtebi, me-3 

muxli.

693 `saqarTvelos saxelmwifo inspeqtoris samsaxuris Sesaxeb~ saqarTvelos kanonis 

me-19 muxlis 1-li punqti (2018 wlis 27 dekembris redaqcia).

694 saqarTvelos konstituciis axali redaqciiT 31-e da me-11 muxli.

695 saqarTvelos sakonstitucio sasamarTlos 2018 wlis 14 dekembris #2/12/1229, 

1242, 1247, 1299 gadawyvetileba saqmeze `saqarTvelos moqalaqeebi _ xviCa yirmi-

zaSvili, gia facuria da gvanca gagniaSvili da `Sps nikani~ saqarTvelos parlamen-

tis winaaRmdeg, 29-30.
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velos konstituciis me-14 muxlTan (Tanasworobis ufleba) mimarTe-

biT sakonstitucio sasamarTlom aRniSna, rom mniSvnelovania piri 

daculi iyos diferencirebisgan da sxva arsebiTad Tanaswor pirTa 

jgufebis msgavsad miuwvdebodes xeli kanonieri uflebebis dacvis 

efeqtur samarTlebriv saSualebebze. sakonstitucio sasamarTlom 

ar gaiziara saqarTvelos parlamentis argumenti, rom mZime da nak-

lebad mZime danaSaulis msxverlpTaTvis sasamarTloSi gasaCivrebis 

uflebis miniWeba gamoiwvevda sasamarTlos gadatvirTvas da marTlm-

sajulebis ganxorcielebis Seferxebas, saqarTvelos parlaments ar 

warmoudgenia xelSesaxebi argumentebi imis Sesaxeb, rom mZime da na-

klebad mZime danaSaulis msxverplTaTvis gasaCivrebis uflebis mini-

Weba praqtikaSi realurad gamoiwvevda sasamarTlos gadatvirTvas an 

marTlmsajulebis ganxorcielebis Seferxebas.696 Sesabamisad, dReis 

mdgomareobiT, sakonstitucio sasamarTlos gadawyvetilebis damsax-

urebiT yvela danaSaulis msxverpls, ganurCevlad imisa, Tu sssk-s 

romeli muxliT iqna qmedeba dakvalificirebuli, SeuZlia mimarTos 

sasamarTlos dazaralebulad cnobis moTxovniT.

2.2. gamoZiebis an/da sisxlissamarTlebrivi devnis Sewyvetis 

Sesaxeb prokuroris dadgenilebis gasaCivreba

2012 wlis direqtivam saxelmwifoebi daavaldebula, rom dazara-

lebulisTvis uzrunveleyoT sisxlissamarTlebrivi devnis Sewyvetis 

Sesaxeb gadawyvetilebis gasaCivrebis SesaZlebloba. Sesabamisad, 2014 

wlidan dazaralebuls, garda dazaralebulad cnobaze uaris Sesaxeb 

dadgenilebisa, aseve SeuZlia gaasaCvros prokuroris dadgenileba 

sisxlissamarTlebrivi devnis Sewyvetis Sesaxeb, romlis mimarTac 

gamoiyeneba igive saproceso wesebi, romelic moqmedebda dazaralebu-

lad cnobaze uaris Sesaxeb prokuroris dadgenilebis gasaCivrebisas 

sakonstitucio sasamarTlos gadawyvetilebis miRebamde. sssk-s 106-e 

muxlis me-11 nawilis Tanaxmad, dazaralebuls ufleba aqvs, gamoZiebis 

an/da sisxlissamarTlebrivi devnis Sewyvetis Sesaxeb prokuroris 

dadgenileba erTjeradad gaasaCivros zemdgom prokurorTan. Tu 

zemdgomi prokurori moTxovnas ar daakmayofilebs, gansakuTrebiT 

mZime danaSaulis msxverplebs da im danaSaulis msxverplebs, romlis 

mimarTac Cadenilia saxelmwifo inspeqtoris samsaxuris qvemdebare 

696 saqarTvelos sakonstitucio sasamarTlos 2018 wlis 14 dekembris #2/12/1229, 

1242, 1247, 1299 gadawyvetileba saqmeze `saqarTvelos moqalaqeebi _ xviCa yirmi-

zaSvili, gia facuria da gvanca gagniaSvili da `Sps nikani~ saqarTvelos parlamen-

tis winaaRmdeg, 57-59.
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danaSaulebi, SeuZliaT zemdgomi prokuroris dadgenileba gaasaCiv-

ron sasamarTloSi, romlis gadawyvetileba sabolooa da ar eqvemde-

bareba gasaCivrebas.

dazaralebulis uflebebis dacvis kuTxiT mniSvnelovania, rom qa-

rTuli sisxlis samarTali iziarebs evropul doneze mimdinare poli-

tikas, Tumca aRsaniSnavia, rom sssk-Si ganmtkicebuli gasaCivrebis 

meqanizmi xasiaTdeba rigi xarvezebiT. amis dasturs warmoadgens sa-

konstitucio sasamarTlis 2018 wlis 14 dekembris gadawyvetileba, 

romelmac arakonstituciurad cno mZime da naklebad mZime danaSau-

lis msxverplTaTvis prokuroris dadgenilebis gasaCivrebis uflebis 

SezRudva. Sesabamisad, migvaCnia, rom sakonstitucio sasamarTlos 

msjeloba kanonmdebelma aseve unda gaavrcelos gamoZiebis an/da 

sisxlissamarTlebrivi devnis Sewyvetis Sesaxeb prokuroris dadge-

nilebis gasaCivrebis mimarTac. 

amasTanave, mniSnelovania ganxilul iqnas mocemuli normis di-

reqtivasTan Sesabamisobis sakiTxi prokuroris dadgenilebis zemd-

gom prokurorTan gasaCivrebis wesisa da sasamarTloSi gasaCivrebis 

WrilSi.

2.2.1. prokuroris dadgenilebis gasaCivreba zemdgom 

prokurorTan

2012 wlis direqtivis Tanaxmad, saCivari ganxilul unda iqnas mi-

ukerZoebeli, obieqturi da damoukidebeli organos an piris mier. 

amasTan, aRniSnul organos an pirs monawileoba ar unda hqondes ga-

saCivrebuli gadawyvetilebis miRebaSi.697 saqarTvelos prokuratur-

aSi damkvidrebuli praqtikis Sesabamisad, prokuroris nebismieri 

gadawyvtileba, rogorc wesi, winaswaraa SeTanxmebuli zemdgom proku-

rorTan.698 aqedan gamomdinare, rTuli warmosadgenia, rom zemdgomma 

prokurorma, romelmac araformalurad monawileoba miiRo sisxlis-

samarTlebrivi devnis Sewyvetis Sesaxeb dadgenilebis miRebaSi, obi-

eqturad ganixilos saCivari da saWiroebis SemTxvevaSi Secvalos 

gadawyvetileba. 

697 Novokmet, Utrecht Law Review, 2016, 91 (86-108); Directive 2012/29/EU of the European 
Parliament and of the Council of 25 October 2012 establishing minimum standards on the rights, 
support and protection of victims of crime, and replacing Council Framework Decision 2001/220/
JHA, Recital 43.
698 axalgazrda iuristTa asociacia, 2016, 10.
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2.2.2. zemdgomi prokuroris dadgenilebis gasaCivreba 

sasamarTloSi

a) 2012 wlis direqtivis moTxovnebi

rogorc ukve aRiniSna, sasamarTloSi gamoZiebis an/da sisxlissa-

marTlebrivi devnis Sewyvetis Sesaxeb prokuroris dadgenilebis ga-

saCivrebis ufleba gaaCniaT mxolod gansakuTrebiT mZime danaSaulis 

msxverplebs. aRniSnuli regulireba bundovania maSin, roca direq-

tivis me-11 muxlis pirveli punqti, romelic gaxda sssk-Si proku-

roris dadgenilebis gasaCivrebis meqanizmis SemoRebis safuZveli699, 

ar ganasxvavebs danaSaulis msxverplTa kategorias, romelsac unda 

mieceT gasaCivrebis ufleba.700 direqtivis implementaciis dokumen-

tic miuTiTebs, rom gasaCivrebis meqanizmi vrceldeba im danaSaulis 

msxverplebze, romlebsac sisxlis samarTlis saqmeSi gaaCniaT pro-

cesualuri statusi.701 Sesabamisad, direqtivis me-11 muxlis pirveli 

punqtis Tanaxmad, prokuroris dadgenilebis gasaCivrebis uflebis 

miniWebisTvis erTaderT kriteriums warmoadgens dazaralebulis sta-

tusi. swored amitom, im evropul saxelmwifoebSi, sadac, moqmedebs 

SejibrebiTi sistema, yvela danaSaulis msxverpls mieniWa gasaCivrebis 

ufleba (mag., irlandia, inglisi da uelsi).702

mxolod direqtivis imave muxlis me-2 punqti adgens specialur wess, 

romlis Tanaxmad, Tu sisxlis samarTlis procesSi piri dazaralebu-

lad mxolod sisxlissamarTlebrivi devnis dawyebis Semdeg CaerTveba, 

maSin sul mcire mZime danaSaulis msxverplebs703 unda mieceT sisxlis-

samarTlebrivi devnis ardawyebis/Sewyvetis Sesaxeb dadgenilebis ga-

saCivrebis SesaZlebloba. 

mniSvnelovania, rom saqarTveloSi dazaralebulad cnoba SesaZle-

699 ix. `saqarTvelos sisxlis samarTlis saproceso kodeqsSi cvlilebebis Setanis 

Taobaze~ saqarTvelos kanonis proeqtze ganmartebiTi baraTi, 10, https://info.parlia-
ment.ge/fi le/1/BillReviewContent/12985? (nanaxia 05.02.2019).
700 direqtivis me-11 muxlis 1-li nawili ikiTxeba rogorc Semdegi: `saxelmwifoebi 

uzrunvelyofen, rom danaSaulis msxverpls, sisxlis samarTlis procesSi misi 

samarTlebrivi mdgomareobis Sesabamisad, mieces sisxlissamarTlebrivi devnis 

ardawyebis an Sewyvetis Sesaxeb dadgenilebis gasaCivrebis ufleba. saproce-

so normebi gasaCivrebasTan dakavSirebiT dgindeba calkeuli saxelmwifoebis 

samarTlis Sesabamisad~. 

701 Ref. Ares (2013)3763804 _ 19/12/2013, 30.
702 Kirchengast, 2016, 67-71; CPS, Victims’ Right to Review (VRR), 1 https://www.cps.gov.uk/
sites/default/fi les/documents/publications/VRR_leafl et.pdf (nanaxia: 05.02.2019); McDonald, Irish 
Council for Civil Liberties, 2017, 22.
703 direqtivaSi xazgasmiT aris miTiTebuli mZime danaSauli (serious crime) da ara 

gansakuTrebiT mZime danaSauli.
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belia ukve gamoZiebis etapze.704 sssk-s Tanaxmad, dazaralebuli ukve 

am etapidanve sargeblobs rigi uflebebiT, magaliTad, mas SeuZlia 

miiRos gamoZiebis mimdinareobis Sesaxeb informacia da gaecnos saqmis 

masalebs, Tu es ar ewinaaRmdegeba gamoZiebis interesebs. Sesabamisad, 

bundovania, Tu ra samarTlebrivi safuZvliT iqna saqarTveloSi Se-

moRebuli direqtivis specialuri norma.

b) gansakuTrebiT mZime danaSaulis msxverplebi

2012 wlis direqtiviT gaTvaliswinebuli mZime danaSaulis 

ganmartebisas saxelmwifoebs mxedvelobaSi unda mieRoT evropuli 

kav Siris sisxlis samarTlis kanonmdebloba da sisxlis samarTlis 

saerTaSoriso standartebi.705

aRsaniSnavia, rom, evropis kavSiris funqcionirebis Sesaxeb~ 

xelSekrulebis 83-e muxli akeTebes CamonaTvals im danaSaulebisa, 

romelic evrokavSiris miznebisaTvis miiCneva gansakuTrebiT mZime 

danaSaulebad (da ara mZime danaSaulad), maT Soris moiazreba tero-

rizmi, adamianiT vaWroba, qalebisa da bavSvebis seqsualuri gamoye-

neba, korufcia, organizebuli danaSauli, fulis gaTeTreba da sxva. 

rac Seexeba mZime danaSaulis cnebas, evrokavSiris doneze misi erTiani 

cneba ar aris Camoyalibebuli da arc evrokavSiris wevri saxelmwi-

foebis kanonmdeblobaSi ar aris ganmtkicebuli mZime danaSaulis cne-

ba.706 Tumca, cxadia, rom dazaralebulis konteqstSi mZime danaSaulis 

gansazRvrisas, yuradReba unda gamaxvildes qmedebiT gamowveul zian-

ze da dazaralebulisa da sazogadoebis mimarT gamovlenil uaryofiT 

Sedegebze. Sesabamisad, gasaCivrebisas mniSvnelovani unda iyos ziani 

da ara qmedebisTvis gansazRvruli sasjeli. praqtikaSi SesaZlebelia, 

rom qmedebis kvalifikacia Seicvalos da amiT dazaralebuls ar unda 

SeezRudos gasaCivrebis ufleba. 

aseve gasaTvaliswinebelia is garemoeba, rom direqtiva calke 

kate goriad gamoyofs gansakuTrebuli dacvis saWiroebis mqone da-

naSaulis msxverplebs. maT miekuTvnebian iseTi danaSaulis msxver-

plebi, rogorebicaa: adamianiT vaWroba, terorizmi, organizebuli 

danaSauli, axlo urTierTobebSi Zaladoba, seqsualuri Zaladoba an 

eqspluatacia, sqesidan gamomdinare Zaladoba, zizRis danaSaulebi. 

aseT msxver plebad aseve miiCnevian SezRuduli SesaZleblobis mqone 

pirebi da bavSvebi. maT mimarT arsebobs ufro didi riski imisa, rom 

704 TumaniSvili, 2014, 169.

705 Ref. Ares (2013)3763804 _ 19/12/2013, 30.
706 Wade, 2014, 12.
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gaxdnen meoreuli da ganmeorebadi viqtimizaciis msxverplni.707 Sesa-

bamisad, mniSnvelonia, rom danaSaulTa msxverplis mocemul katego-

rias ar SeezRudos prokuroris dadgenilebis gasaCivrebis ufleba. 

sainteresoa saqarTveloSi romeli danaSauli iTvleba gansa-

kuTrebiT mZime danaSaulad. saqarTvelos sisxlis samarTlis kodeq-

sis me-12 muxlis me-4 nawilis Tanaxmad, gansakuTrebiT mZimea iseTi 

ganzraxi danaSauli, romlis CadenisTvisac gaTvaliswinebulia Tavi-

suflebis aRkveTa aT welze meti vadiT an uvadod. iseTi danaSaulebi 

ki, rogoricaa: wameba, damamcirebeli mopyroba, gaupatiureba, ojaxSi 

Zaladoba, adamianiT vaWroba, an sakuTrebis winaaRmdeg mimarTuli 

danaSaulebi, Tu isini ar aris Cadenili damamZimebel garemoebebSi 

(zogierT SemTxvevaSi damamZimebel garemoebebSi Cadenis SemTxvevaSic 

gaTvaliswinebuli sasjeli aT welze naklebia), miekuTvnebian naklebad 

mZime an mZime danaSaulTa kategorias, Sesabamisad, zemoaRniSnuli da-

naSaulis msxverplebi moklebulni arian gasaCivrebis SesaZloblobas. 

magaliTad, sisxlis samarTlis kodeqsis 137-e muxlis pirveli nawil-

iT gaupatiurebisaTvis sasjelis saxiT gaTvaliswinebulia Tavisu-

flebis aRkveTa vadiT eqvsidan rva wlamde, xolod imave muxlis me-3 

nawilis Tanaxmad, igive qmedeba Cadenili araerTgzis an im piris mier, 

romelsac warsulSi Cadenili hqonda sssk-s 138-141-e muxlebiT (seq-

sualuri xasiaTis danaSaulebi) gaTvaliswinebuli danaSauli, isjeba 

Tavisuflebis aRkveTiT vadiT aTidan camet wlamde. Sesabamisad, saqa-

rTvelos kanonmdeblobiT prokuroris dadgenilebis gasaCivrebisTvis 

mniSvnelovania ara TviTon dazaralebulis mimarT ganxorcielebuli 

qmedeba da qmedebiT gamowveuli ziani, aramed damnaSavis kriminaluri 

warsuli. 

saqarTvelos kanonmdeblobis gaanalizeba cxadyofs, rom `gansa-

kuTrebiT mZime danaSaulis~ msxverplTa kategoriaSi ver xvdebian is 

danaSaulis msxverplebi, romelTa dacvasac evrokavSiris doneze gan-

sakuTrebuli yuradReba eqceva. amgvari regulireba ki ver uzrunve-

lyofs dazaralebulis interesebis saTanado dacvas.

aRniSnulis gamoxatulebas warmoadgens sasamarTlo praqtikac. 

miuxedavad imisa, rom sasamarTloSi gasaCivrebis meqanizmi 2014 wl-

idan moqmedebs, saqarTvelos saqalaqo da raionul sasamarTloebSi 

2018 wlis 02 aprilamde Setanil iqna mxolod 12 saCivari,708 romelTa-

707 TandilaSvili, DGStZ, 2/2017, 55.
708 axalgazrda iuristTa asociacia, 2016, 15; Tbilisis saqalaqo sasamarTlos 

2018 wlis 04 aprilis #1-0192/8777 werili; rusTavis saqalaqo sasamarTlos 2018 

wlis 02 aprilis #179/g werili; baTumis saqalaqo sasamarTlo, 2018 wls 10 apri-

lis #275g/k werili; quTaisis saqalaqo sasamarTlos 2018 wlis 05 aprilis #4320 
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ganac mxolod erTi dakmayofilda,709 danarCen SemTxvevaSi zogi saCi-

vari ganuxilveli darCa,710 zogs ki uari eTqva dakmayofilebaze.711

3. Cvenebis micema gancdili zianis Sesaxeb

didi xnis ganmavlobaSi SejibrebiTi sisxlis samarTlis procesi 

mimarTuli iyo braldebulis uflebebis dacvisken, ramac TandaTano-

biT gamoiwvia procesidan dazaralebulis gamoTiSva. procesSi dana-

Saulis msxverplis monawileoba mxolod braldebis mowmeobiT Semoi-

fargla, sadac, yuradReba ar maxvildeboda im zianze, romelic mas 

miadga danaSaulis Sedegad. aseTma mopyrobam dazaralebuls kidev 

ufro gaumZafra procesSi saTanado monawileobisa da aRiarebis sur-

vili. maT undodaT Riad elaparakaT danaSaulis Sedegad miRebuli 

gancdebis, emociebis, tkvilisa da tanjvis Sesaxeb da aRniSnuli gae-

ziarebinaT sasamarTlosTvis, braldebulisa da sazogadoebisTvis.712

pirvelad 1976 wels aSS-Si, kaliforniis Statis fresnos mxareSi, 

iqna SemoRebuli zianis Sesaxeb Cveneba, riTac dazaralebuls mieca 

SesaZlebloba sasjelis Sefardebisas sasamarTlosTvis gaecno dana-

werili; foTis saqalaqo sasamarTlos 2018 wlis 04 aprilis #2482 werili; ambro-

lauris raionuli sasamarTlos 2018 wlis 03 aprilis #76 werili; axalqalaqis 

raionuli sasamarTlos 2018 wlis 02 aprilis #0927 werili; axalcixis raionuli 

sasamarTlos 2018 wlis 04 aprilis #85 werili; bolnisis raionuli sasamarTlos 

2018 wlis 05 aprilis #2634 werili; goris rainuli sasamarTlos 2018 wlis 10 

aprilis #g/f-3721 werili; gali-gulrifSisa da oCamCire-tyvarCelis raionuli 

sasamarTlos 2018 wlis 03 aprilis #46 werili; gurjaanis raionuli sasamarT-

los 2018 wlis 02 aprilis #1288 werili; zugdidis raionuli sasamarTlos 2018 

wlis 03 aprilis #224 werili; zestafonis raionuli sasamarTlos 2018 wlis 05 

aprilis #9-73 werili; TeTriwyaros raionuli sasamarTlos 2018 wlis 11 apri-

lis #3456 werili; Telavis raionuli sasamarTlos 2018 wlis 02 aprilis #220 
werili; ozurgeTis raionuli sasamarTlos 2018 wlis 11 aprilis #391 werili; 

samtrediis raionuli sasamarTlos 2018 wlis 03 aprilis #486 werili; saCxeris 

raionuli sasamarTlos 2018 wlis 11 aprilis #1184 werili; senakis rainuli sa-

samarTlos 2018 wlis 04 aprilis #373 werili; cageris raionuli sasamarTlos 

2018 wlis 11 aprilis #177 werili; xaSuris raionuli sasamarTlos 2018 wlis 05 

aprilis #2360-1518; xelvaCauris raionuli sasamarTlos 2018 wlis 05 aprilis 

#414/8 werili.

709 axalgazrda iuristTa asociacia, 2016, 15.

710 foTis saqalaqo sasamarTlo, 2018 wlis 04 aprilis werili №2482; zugdidis 

raionuli sasamarTlo, 2018 wlis 03 aprilis werili №224, axalgazrda iuristTa 

asociacia, 2016, 15.

711 goris raionuli sasamarTlo. 2018 wlis 10 aprilis werili №3721.

712 Hambali, JLSS, Vol. 4 No.2, 2015, 21-22; Alexander/Lord, 1994.
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Saulis Sedagad miRebuli emociuri Tu fizikuri tkvili.713 amis Semdeg 

zianis Sesaxeb Cvenebam didi aRiareba moipova TiTqmis yvela Sejib-

rebiTi sistemis qveynebSi. igi gavrcelda kanadaSi, did britaneTSi, 

irlandiaSi axal zelandiaSi, avstraliaSi da umetes SemTxvevaSi moq-

medebs sasjelis Sefardebamde.714

saqarTveloSi 2010 wlidan moqmedebs zianis Sesaxeb Cvenebis ins-

tituti. sssk-s 57-e muxlis pirveli nawilis `g~ qvepunqtis Tanaxmad, 

dazaralebuls ufleba aqvs sasamarTloSi saqmis arsebiTi ganxilvisas, 

sasamarTlos mier saqmis arsebiTi ganxilvis gareSe ganaCenis gamota-

nis Taobaze Suamdgomlobis ganxilvisas da sasjelis Sefardebis sa-

samarTlo sxdomaze misces Cveneba im zianis Sesaxeb, romelic mas da-

naSaulis Sedegad miadga. muxlis mniSvnelovan debulebas warmoadgens 

is, rom dazaralebuls ukve saqmis arsebiT sxdomaze SeuZlia Cvenebis 

micema, riTac sasjelis garda, kvalifikaciazec axdens gavlenas.715 

saqarTvelos sasamarTloebSi damkvidrebuli praqtikis Tanaxmad, 

dazaralebuli zianis Sesaxeb Cvenebas aZlevs mowmis saxiT dakiTxvas-

Tan erTad.716 kerZod, mowmis saxiT Cvenebis micemis Semdeg prokurori 

dazaralebuls usvams damazustebel kiTxvas gancdili zianis Sesaxeb. 

mosamarTle ki, rogorc wesi, yovelTvis iTvaliswinebs dazaralebuli 

Cvenebas.717

garda imis, rom praqtikaSi zianis Sesaxeb Cveneba gavlenas axdens 

kvalifikaciasa da sasjelis simZimeze, mecnierebaSi aseve saubro-

ben zianis Sesaxeb Cvenebaze, rogorc dazaralebulisa da marTlmsa-

julebis sistemas Soris komunikaciis saSualebaze. kerZod, zianis 

Sesaxeb Cveneba dazaralebuls aZlevs gamoxatvis SesaZleblobas. mag-

aliTad, danaSaulis msxverplSi gansakuTrebuli aRiarebisas, Tanad-

gomisa da kmayofilebis SegrZnebas iwvevs, roca mosamarTle Tavis 

gadawyvetilebaSi citirebs dazaralebulis sityvebs.718 swored ami-

713 Alexander/Lord, 1994.
714 Rock, in: Bottoms/Roberts, 2010, 200.
715 TumaniSvili, komentarebSi: saqarTvelos sisxlis samarTlis saproceso kodeq-

sis komentari, 2015, mux. 54, abz.9.

716 mniSvnelovania, gakeTdes gansxvaveba mowmis Cvenebasa da zianis Sesaxeb Cvene-

bas Soris. Tu mowmis Cvenebis micemisas dazaralebulma unda aRweros Cadenili 

danaSaulis faqtobrivi garemoebebi, anu pasuxi gasces kiTxvas `ra moxda~, zianis 

Sesaxeb Cvenebis micemisas dazaralebuli aRwers mis Sinagan mdgomareobas da sa-

kuTari sityvebiT gadmoscems, Tu ra gavlena iqonia danaSaulma mis cxovrebaze. 

am ukanasknel SemTxvevaSi pasuxi gaecema kiTxvas `rogor imoqmeda danaSaulma~ 

(Bottoms, in: Botoms/Roberts, 2010, 39).
717 interviu Tbilisis saqalaqo sasamarTlos mosamarTle laSa maRlakeliZesTan.

718 Roberts/Erez, in: Bottoms/Roberts, 2010, 240.
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tom SejibrebiTi sistemis qveynebSi Tavdapirvelad sasamarTloebic 

Terapevtuli mniSvnelobidan gamomdinare uWerdnen mxars mis gamo-

yenebas.719 amasTan, zianis Sesaxeb Cveneba SeiZleba miCneul iqnas aR-

mdgeniTi marTlmsajulebis mniSnvelovan formad. vinaidan dazara-

lebulsa da msjavrdebuls TiTqmis ar aqvT urTierToba an Zalzed 

mwiri urTierToba aqvT, zianis Sesaxeb Cvenebis micemiT SeiZleba maT 

Soris Sedges komunikacia. dazaralebuls SeuZlia pirdapir mimarTos 

msjavrdebuls, gamoxatos Tavisi grZnobebi da agrZnobinos danaSau-

lis Sedegad gancdili tkivili. amiT ki SesaZlebelia msjavrdebul-

ma dazaralebulis winaSe moinanios danaSauli (kvlevebis Tanaxmad, 

dazaralebulis sityvebi iSviaT SemTxvevaSi iwvevs msjavrdebulis em-

paTias) an momavalSi Secvalos misi qceva.720 Sesabamisad, zianis Sesaxeb 

Cvenebas SeuZlia dadebiTi gavlena iqonios rogorc dazaralebulis 

reabilitaciaSi, ise damnaSavis gamosworebaSi. saboloo jamSi, mas Seu-

Zlia xeli Seuwyos swori marTlmsajulebis ganxorcielebas. ufro 

metic, swored danaSaulis msxverplis aRiareba da misi mosmena war-

moadgenes efeqturi sisxlis samarTlis sistemis winapirobas.721 amasve 

adasturebs 2012 wlis direqtivac, romelic saxelmwifoebs avaldebu-

lebs, rom danaSaulis msxverpls miscen rogorc mowmis saxiT Cvenebis, 

ise zianis Sesaxeb Cvenebis micemis SesaZleblobac.722

IV. mowmisa da dazaralebulis koordinatori

1. mowmisa da dazaralebulis koordinatoris saqmianoba

2018 wlis maisSi sssk-Si ganxorcielebuli cvlilebebis Sedagad, 

saqarTvelos sisxlis samarTlis procesSi gamoCnda axali monawile _ 

mowmisa da dazaralebulis koordinatori. 

saqarTvelos prokuraturaSi aRniSnuli samsaxuri 2011 wlidan 

moqmedebs.723 mis funqcias warmoadgens dazaralebulisa da mowmis in-

teresebis dacva da mxardaWera, Tumca samsaxuris maregulirebeli 

samarTlebrivi normebis ararsebobebis pirobebebSi, saqmianobis gan-

719 Kirchengast, 2016, 186. 
720 Roberts/Erez, in: Bottoms/Roberts, 2010, 242-243.
721 Alexander/Lord, 1994.
722 Ref. Ares (2013) 3763804 _ 19/12/2013, 29.
723 ix. `saqarTvelos sisxlis samarTlis saproceso kodeqsSi cvlilebebis Setanis 

Taobaze~ saqarTvelos kanonis proeqtze ganmartebiTi baraTi, https://info.parliament.
ge/fi le/1/BillReviewContent/179549? (nanaxia: 05.02.2019); TandilaSvili, DGStZ, 2/2017, 
54.
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xorcieleba praqtikaSi rig sirTuleebTan iyo dakavSirebuli, magal-

iTad, samarTaldamcav organoebTan urTierTobisas, an sagamoZiebo/

saproceso moqmedebis ganxoircelebisas koordinatori ver axor-

cielebda dazaralebulis an mowmis efeqtur mxardaWeras.724 amitomac 

saqarTvelos iusticiis saministros iniciativiT sssk-Si ganmtkicda 

mowmisa da dazaralebulis koordinatoris samsaxuris saqmianobis 

momwesrigebeli normebi.

sssk-s 581-e muxlis me-2 nawilis Tanaxmad, mowmisa da dazaralebu-

lis koordinatoris saqmeSi CarTvis mizania mowmis an dazaralebulis 

emociuri mxardaWera da misTvis sisxlis samarTlis procesis mimdi-

nareobisas informaciis miwodeba. 

koordinatori dazaralebuls ganumartavs mis ufleba-movaleo-

bebs, awvdis informacias gamoZiebisa da sasamarTlo ganxilvis mim-

dinareobis Sesaxeb, aseve iuridiuli, fsiqologiuri, samedicino an 

maTTvis saWiro servisebis Sesaxeb da exmareba Sesabamis organoebT-

an (organizaciebTan dakavSirebaSi), Tu mowme an/da dazaralebuli 

saWiroebs amgvar daxmarebas. garda amisa, koordinatori mowmisa da 

dazaralebulis emociuri mxardaWeris mizniT eswreba maTi monaw-

ileobiT Catarebul sagamoZiebo da saproceso moqmedebebs, aseve sa-

samarTlo ganxilvisas maT dakiTxvasa da maTi monawileobiT mtkiceb-

ulebaTa gamokvlevas.

vinaidan koordinatoris saqmianoba Semoifargleba mxolod da 

mxo lod mowmis an dazaralebulis emociuri mdgomareobis Semsubuqe-

baSi da maTi meoreuli viqtimizaciis Tavidan acilebaSi, koordina-

tors ar aqvs ufleba samarTlebrivi daxmareba gauwios dazaralebuls. 

sssk-s 582-e muxlis me-2 nawili ukrZalavs sagamoZiebo da saproceso 

moqmedebebis mimdinareobisas mowmisTvis an dazaralebulisTvis kiT-

xvebis dasmas an sxvagvari formiT mtkicebulebaTa mopovebis pro-

cesSi Carevas. 

2. mowmisa da dazaralebulis koordinatoris sisxlis samarTlis 

saqmeSi CarTva

sssk-s 581-e muxlis Tanaxmad, mowmisa da dazaralebulis koordi-

natori saqmeSi erTveba prokuroris gadawyvetilebiT, romelic mo-

cemul gadawyvetilebas iRebs mowmisa da dazaralebulis interesebis 

724 ix. `saqarTvelos sisxlis samarTlis saproceso kodeqsSi cvlilebebis Setanis 

Taobaze~ saqarTvelos kanonis proeqtze ganmartebiTi baraTi, https://info.parliament.
ge/fi le/1/BillReviewContent/179549? (nanaxia: 05.02.2019).



336

gaTvaliswinebiT. gadawyvetilebis miRebis Sesaxeb igi valdebulia 

dauyonebliv acnobos koordinators da miawodos informacia sisx-

lis samarTlis saqmis faqtobrivi garemoebebisa da mowmis an dazara-

lebulis sakontaqto monacemebis Sesaxeb. koordinatori valdebulia 

dauyonebliv daukavSirdes mowmes an dazaralebuls. am ukanasknels 

ufleba aqvs uari Tqvas koordinatorTan TanamSromlobaze.

sssk-is mocemuli regulireba imsaxurebs garkveul kritikas. 

sisxlis samarTlis procesSi dazaralebulis mier Tavisi uflebebiT 

sargebloba metwilad aris prokurorze damokidebuli, kerZod, da-

naSaulis msxverplis dazaralebulad cnobaze gadawyvetilebas iRebs 

prokurori, dazaralebulad cnobis Taobaze prokuroris dadgenile-

bas auqmebs prokurori, dazaralebulis saCivars dazaralebulad cno-

baze an sisxlissamarTlebrivi devnis Sewyvetis, an ardawyebis Sesaxeb 

ganixilavs prokuratura, aseve prokuratura iRebs gadawyvetilebas 

dazaralebulis mimarT dacvis specialuri RonisZiebis gamoyenebis 

Taobaze. aqedan vlindeba, rom prokurori, romelic warmoadgens 

procesis mxares, didwilad akontrolebs dazaralebulis uflebebs. 

mowmisa da dazaralebulis koordinatoris kvalifikacias sssk ar 

aregulirebs, Tu vin SeiZleba iyo mowmisa da dazaralebulis koordi-

natori, kerZod, ra ganaTleba unda hqondes da romel sferoSi unda 

hqondes samuSao gamocdileba.

rodesac adamiani xdeba danaSaulis msxverpli, igi iRebs fsiqolo-

giur travmas da imyofeba mZime emociur mdgomareobaSi. Sesabamisad, 

mowmisa da dazaralebulis koordinators, romlis ZiriTad funqcias 

warmoadgens dazaralebulis emociuri mxardaWera, unda gaaCndes sa-

Tanado codna da kvalifikacia imisTvis, rom praqtikaSi realurad 

SeZlos dazaralebulisTvis stresis Semcireba. Tu koordinators ar 

eqneba Sesabamisi gamocdileba, advili SesaZlebelia, rom mxardaWeris 

nacvlad dazaralebulma ganicados meoreuli viqtimizacia.

saqarTvelos generaluri prokuraturis gancxadebiT mowmisa da 

dazaralebulis koordinatorebis ZiriTad nawils warmoadgenen pro-

fesiiT socialuri muSakebi da fsiqologebi, romlebic dazaraleb-

ulTan pirveli komunikaciis dros gansazRvraven mis fsiqoemociur 

mdgomareobas da saWiroebis SemTxvevaSi uzrunvelyofen mis gada-

misamarTebas Sesabamisi momsaxurebis mimwodebel organizaciaSi.725 

aRniSnulidan ikveTeba ori sakiTxi: pirveli, rom koordinatorTa 

didi nawili swored im profesiis mqonea, romelsac SeuZlia saWiro 

daxmareba gauwios dazaralebuls, Tumca aseve ikveTeba, rom koor-

725 saqarTvelos generaluri prokuraturis 2018 wlis 11 aprilis #13/26513 werili.
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dinatorad SeiZleba dainiSnos piri, romelsac ar gaaCnia ganaTleba 

fsiqologiis dargSi, rac TavisTavad xels uwyobs dazaralebulis 

emociuri mdgomareobis gaumjobesebas, aramed gauaresebas. Sesabam-

isad, aucilebelia, rom msgavsad evropuli saxelmwifoebisa (mag., 

germania) sakanonmdeblo doneze mowesrigdes, Tu ra moTxovnebs unda 

akmayofilebdes koordinatori ganaTlebisa da profesiuli gamoc-

dilebis kuTxiT.726

V. daskvna

saqarTveloSi ganxorcielebuli reformebis kvalobaze SeiZle-

ba iTqvas, rom saqarTvelos gezi aqvs aRebuli dazaralebulis in-

teresebze morgebuli sisxlis samarTlis procesis SemuSavebisken. 

igi calsaxad iziarebs saerTaSoriso doneze mimdinare politikas, 

Tumca dazaralebulis amJamindeli samarTlebrivi mdgomareobis ana-

lizi aseve cxadyofs, rom saqarTvelos sisxlis samarTlis saproceso 

kanonmdebloba saWiroebs daxvewas. aucilebelia, naSromSi ganxiluli 

xarvezebis aRmofxvra, raTa dazaralebulma saTanadod SeZlos saku-

Tari interesebis dacva.

726 Lyndian, Rechtsanwaltskammer Hamm, 2016, 5-6; Das Gesetz vom 8. Dezember 2016 zur Aus-
führung des Gesetzes über die psychosoziale Prozessbegleitung im Strafverfahren (AGPsychPbG); 
Stahlke, 27 (1), 2017, 64-65. 
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I. zogadi mimoxilva

gamoZieba, rogorc cnobilia, sisxlis samarTlis procesis pirve-

live stadiaa. sxvagvarad rom vTqvaT, sisxlis samarTlis procesi 

swored gamoZiebiT iwyeba. Tavad gamoZiebis dawyebis safuZveli ki da-

naSaulis Sesaxeb informaciis miRebaa, romelic, Tavis mxriv, Cveu-

lebriv, efuZneba policiis, sagamoZiebo organos an prokuraturis 

mier danaSaulis Sesaxeb miRebul informacias. informacia (informa-

cia SesaZlebelia, aseve, iyos anonimuri) danaSaulis Sesaxeb SeiZleba 

sxvadasxvagvarad dafiqsirdes. kerZod, aq moiazreba iseTi Setyobineba, 

romelic miwodebulia sxvadasxva teqnikuri saSualebiT. informaciis 

mimwodeblad SeiZleba mogvevlinos rogorc fizikuri, ise iuridiuli 

piri. mas Semdeg, rac gamomZiebeli an prokurori aseT informacias 

miiReben, isini valdebulni (da ara uflebamosilni) arian gamoZieba 

daiwyon. im SemTxvevaSi, Tu danaSaulis Camdeni piri Tavidanve ucno-

bia, danaSaulis faqtTan dakavSirebiT gamoZieba mimdinareobs Sesa-

bamisi `mtkicebulebebis~ mosapoveblad da danaSaulis Camdeni piris 

gamosavlenad. niSandoblivia isic, rom sisxlis samarTlis saproceso 

kodeqsi ar adgens gamoZiebis mimdinareobisaTvis konkretul vadas, 

aramed, rogorc es saqarTvelos sssk-is 103-e muxlSia miTiTebuli, 

igi mimdinareobs gonivrul vadaSi, Tumca, ara umetes Sesabamisi da-

naSaulisaTvis sssk-iT dadgenili sisxlissamarTlebrivi devnis xan-

dazmulobis vadisa. im SemTxvevaSi, Tu gamovlindeba danaSaulis Cam-
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deni piri, prokurori uflebamosilia, daiwyos sisxlissamarTlebrivi 

devna727. yuradsaRebia, rom qarTuli sisxlis samarTlis procesi ar 

iTvaliswinebs sisxlissamarTlebrivi devnis dawyebis valdebulebas 

maSin, roca kanonmdebeli gamoZiebis dawyebis valdebulebaze pirda-

pir miuTiTebs. amdenad, sisxlissamarTlebrivi devnis dawyebis Sesaxeb 

gadawyvetilebis miReba mxolod prokuroris eqskluziuri uflebaa 

da arc erT sxva organos Tu pirs ar aqvs devnis dawyebis an bral-

debaze uari Tqmis uflebamosileba.

sisxlissamarTlebrivi devnis dawyebis Taobaze prokuroris mier 

miRebuli gadawyvetileba imis safuZvelia, rom SemdgomSi sisxlis 

samarTlis procesi warimarTos swored mxareTa Tanasworobisa da Se-

jibrebiTobis principiT. SejibrebiToba ki, pirvel rigSi, gulisxmobs 

mxaris uflebas ̀ iyos mosmenili~. igi uzrunvelyofs orive mxaris Ses-

aZleblobas, moipovos da waradginos sakuTari mtkicebulebebi. amde-

nad, braldebulsac eniWeba ufleba, wardgenili braldebisgan Tavis 

dasacavad e.w. paraleluri gamoZiebis728 Catarebis gziT damoukide-

blad moipovos mtkicebulebebi an aRniSnuli qmedebebi ganaxorcielos 

advokatis meSveobiT. gasaTvaliswinebelia isic, rom calkeuli saga-

moZiebo moqmedebebis Catareba, romlebic arsebiTad zRudaven piris 

kanoniT miniWebul uflebebsa da Tavisuflebebs, dasaSvebia mxolod 

sasamarTlos Sesabamisi nebarTvis safuZvelze.729

II. calkeuli sagamoZiebo moqmedebebis mokle daxasiaTeba

procesis monawile mxareebs, rogorc zemoT aRiniSna, sagamoZie-

bo moqmedebis Catarebisas da mtkicebulebaTa mopovebisas Tanabari 

ufleba-movaleobebi aqvT. isini sagamoZiebo moqmedebas atareben ka-

noniT dadgenili wesiTa da mis farglebSi. moqmedi sisxlis sapro-

727 prokurorma mocemul SemTxvevaSi, sisxlissamarTlebrivi devnis Sesaxeb 

gadawyvetilebis miRebisas, unda ixelmZRvanelos ori testiT: mtkicebulebiTi da 

sajaro interesis testiT, romlebic erToblivad qmnian swored e.w. srul tests. 

amdenad, mxolod sruli testis dakmayofilebis SemTxvevaSi unda daiwyos proku-

rorma sisxlissamarTlebrivi devna. 

728 amerikis SeerTebuli Statebis uzenaesma sasamarTlom 1932 wels, Tavisi pirve-

li gadawyvetilebiT, dacvis ufleba daukavSira damcvelis sagamoZiebo funqcias. 

saqmeSi `Powell v. Alabama~ sasamarTlom gansakuTrebuli yuradReba gaamaxvila 

braldebasa da sasamarTlos Soris damcvelis saWiroebaze, sadac konsulta-

cia, pirdapiri gamoZieba da momzadeba sasicocxlod mniSvnelovania. aRniSnuli 

gadawyvetilebiT, sasamarTlom miuTiTa, rom damcvels ekisreba (damoukidebeli) 

saqmis gamoZiebis valdebuleba.

729 TumaniSvili, 2014, 43.
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ceso kodeqsiT gaTvaliswinebulia Semdegi sagamoZiebo moqmedebebi: 

(1) Cxreka; (2)amoReba; (3) daTvaliereba; (4) gamokiTxva; (5) gamoZiebis 

dros mowmis dakiTxva; (6) sagamoZiebo eqsperimenti; (7) piris an obi-

eqtis amosacnobad wardgena; (8) sabanko angariSebis monitoringi; (9) 

eqshumacia; (10) dokumentis an informaciis gamoTxova; (11) inter-

nettrafikis monacemTa mimdinare Segroveba; (12) Sinaarsobrivi mo-

nacemebis mogroveba. sagamoZiebo moqmedebebSi SeiZleba, aseve, calke 

aRiniSnos faruli sagamoZiebo moqmedebebi, romelTac sisxlis samar-

Tlis saproceso kodeqsi Sesabamisi TaviT aregulirebs. zemoaRniSnu-

li sagamoZiebo moqmedebebidan SeiZleba gamovyoT iseTi sagamoZiebo 

moqmedebebi, romlebic uSualo gavlenas axdenen piris konstituciur 

uflebaze da sagamoZiebo moqmedebebi, romlebsac aseTi zegavlena ara 

aqvT. magaliTad, piris uflebaTa uSualo SemzRudveli sagamoZiebo 

da saproceso moqmedebebia: (a) Cxreka, (b) amoReba, (g) nimuSis aReba, (d) 

dakaveba. rac Seexeba sxva sagamoZiebo moqmedebebs, isini pirdapir ar 

zRudaven piris uflebebs. winamdebare naSromSi yuradRebas gavamax-

vilebT calkeul sagamoZiebo Tu saproceso moqmedebebze, romlebzec 

qarTul sasamarTlo praqtikaSi didia adamianis uflebaTa da ZiriTad 

TavisuflebaTa gavlena.

III. gamoZiebis warmoebaze adamianis uflebaTa da ZiriTad 

TavisuflebaTa konvenciis gavlena

sisxlis samarTlis procesSi sisxlissamarTlebrivi saproceso 

normebis dacvas gansakuTrebuli mniSvneloba eniWeba da igi xSir Sem-

TxvevaSi aRemateba kidec samarTlis dadgenisa da samarTlianobis aR-

dgenis sajaro interess.730 es normebi orientirebulia mtkicebulebaTa 

mxolod mkacrad reglamentirebuli wesiTa da sasamarTlos kontro-

lis gavliT mopovebaze, raTa ar moxdes saxelmwifos TviTneburi da 

uxeSi Careva calkeuli individebis pirad cxovrebaSi an sxvagvarad ar 

iqnas xelyofili maTi uflebebi. aRniSnuli kvlav adasturebs, rom 

saproceso norma gamoZiebisa Tu saqmis sasamarTloSi ganxilvis dros 

orientirebuli unda iyos rogorc procesis konkretuli subieqtebis, 

aseve sazogadoebis farTo wris im ZiriTadi uflebebisa da Tavisuf-

lebebis dacvaze, romelic garantirebulia 1950 wlis 4 noembers rom-

Si miRebuli adamianis uflebaTa dacvis evropuli konvenciiT.

adamianis uflebaTa evropuli standartebis mixedviT, saqar-

Tvelos Sidasaxelmwifoebrivi normatiuli aqtebis ganmarteba xels 

730 TumaniSvili, 2014, 4.
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uwyobs evropuli konvenciiT, evropuli sasamarTlos precedentu-

li samarTliTa da saqarTvelos kanonmdeblobiT gaTvaliswinebuli 

adamianis uflebaTa dacvis standartebis harmonizebas.731 saerTa-

Soriso samarTali adgens, rom saerTaSoriso xelSekrulebebi unda 

Sesruldes, miuxedavad imisa, Tu ra ierarqiuli adgili eniWeba mas 

Sidasaxelmwifoebriv doneze, rom saxelmwifo ver daeyrdnoba Tavis 

Sida samarTals, maT Soris, im normatiul aqts, romelsac Sidasa-

xelmwifoebriv doneze ufro maRali ierarqiuli adgili aqvs, vidre 

saerTaSoriso xelSekrulebas, raTa ar Seasrulos xelSekrulebidan 

gamomdinare valdebulebebi.732 upirvelesad, swored erovnuli saxel-

mwifoebi arian valdebulni, uzrunvelyon adamianis uflebaTa dacva 

im standartiT, rasac konvencia gulisxmobs. es aris is saerTaSoriso 

valdebuleba, romelic konvenciis xelSemkvrel mxareebs da, maT So-

ris, saqarTvelosac aqvs nakisri konvenciis 1-li muxliT. aRniSnulis 

gamo, saqarTvelos konstituciis SemuSavebisas gaTvaliswinebul iqna 

evropuli konvenciis debulebebi. es debulebebi konstituciis zogi-

erT muxls safuZvladac ki daedo.733

mniSvnelovania aRiniSnos, rom arc evropuli konvencia da arc 

saqarTvelos kanonmdebloba ar icnobs adamianis uflebebis norma-

tiul gansazRvrebas. samecniero literaturaSi SeiZleba SevxvdeT 

calkeul mecnierTa araerT arsobrivad erTgvarovan ganmartebas ada-

mianis uflebebis cnebis Camoyalibebis Taobaze. ase magaliTad, gri-

finis mixedviT, adamianis ufleba aris moTxovnis ufleba, romelsac 

individebi floben im faqtis gamo, rom isini adamianebs warmoad-

genen.734 adamianis uflebebis safuZveli SeiZleba iyos adamianTa 

sami ZiriTadi maxasiaTebeli Tviseba: a) sakuTari TavisTvis mniS-

vnelovani gadawyvetilebebis miRebis avtonomia da unari; b) minima-

luri resursebisa da SesaZleblobebis floba, magaliTad, rogoricaa 

ganaTleba da janmrTeloba; g) Tavisufleba, rodesac sxva adamian-

ebi ar aRkveTen romelime piris survils, ganaxorcielos Rirseu-

li cxovrebis miseuli koncefcia. mileri ki amtkicebs, rom adamia-

nis uflebebi dasabuTebulia maTi unariT, uzrunvelyon adamianTa 

ZiriTadi da Tandayolili saWiroebebis dakmayofileba. Tandayo-

lili saWiroeba ganisazRvreba rogorc `iseTi pirobebi, romlebic 

aucileblad unda hqondes adamians imisaTvis, raTa Tavidan airidos 

731 korkelia, 2010, 32.

732 gociriZe, 2014, 37.

733 korkelia, 2010, 32.

734 Ward/Langlands, 2008, 359.
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dazianeba~.735 calsaxaa, rom aucilebelia TiToeuli individis ufle-

bebis pativiscema da gaTvaliswineba saxelmwifo organoebis mxridan 

nebismieri gadawyvetilebis miRebisas. saxelmwifoebs ekisrebaT ro-

gorc pozitiuri, aseve negatiuri valdebulebebi daicvan adamianis 

uflebebi garkveuli praqtikuli SezRudvebis farglebSi, gamoZiebis 

procesSi, Tu samarTalwarmoebis dasrulebamde nebismier etapze.

1. adamianis uflebaTa evropuli konvenciiT garantirebuli 

uflebebis Sinaarsi da klasifikacia

evropuli konvencia, rogorc aRiniSna, adgens adamianis im Ziri-

Tad uflebebsa da Tavisuflebebs, romlebTan mimarTebiT samarTal-

damcavma organoebma gamoZiebisa Tu sisxlissamarTlebrivi devnis 

ganxorcielebis stadiaze unda imoqmedon. boWvis farglebSi ar unda 

Seilaxos konvenciiT gaTvaliswinebuli uflebebi, radgan am ufleba-

Ta dacvas prioriteti eniWeba danaSaulis gaxsnisa da damnaSavis das-

jis sajaro interesTan SedarebiT.

miuxedavad imisa, rom ar arsebobs aranairi oficialuri rangire-

ba adamianis uflebaTa evropuli konvenciiT gaTvaliswinebul ufle-

bebs Soris, TeoriaSi konvenciiT garantirebuli uflebebis ierar-

qiis dasad genad ori mizezi gamoiyofa.736 pirveli _ gamomdinareobs 

evropuli konvenciis me-15 muxlidan, romlis mixedviT: 1. omis an sxva 

sagangebo mdgomareobis dros, roca safrTxe emuqreba adamianebis si-

cocxles, nebismier maRal xelSemkvrel mxares SeuZlia RonisZiebebis 

gatareba konvenciiT nakisri valdebulebebis Sesrulebisagan gadax-

vevis mizniT mxolod im zomiT, romelsac mkacrad moiTxovs mdgo-

mareobis simwvave da im pirobiT, rom es RonisZiebebi ar ewinaaRm-

degeba mxaris sxva saerTaSorisosamarTlebriv valdebulebebs; 2. am 

debulebis safuZvelze dauSvebelia gadaxveva me-2 muxlidan, garda 

marTlzomieri saomari moqmedebiT gamowveuli adamianTa daRupvis 

SemTxvevisa, agreTve, gadaxveva me-3, me-4 (1-li punqti) da me-7 mux-

lebidan.737 konvenciis aRniSnuli muxlis me-2 punqtidan gamomdinare, 

SegviZlia, gamovyoT is ZiriTadi uflebebi, romelic absoluturi 

da SeuzRudavia da samarTalwarmoebis yvela etapze dauSvebelia am 

kuTxiT samarTaldamcavi organoebis mxridan raime saxis zemoqmedeba 

an gadaxveva. es uflebebia: adamianis ufleba, ar daeqvemdebaros wame-

735 iqve.

736 Ashworth, 2012, 146.
737 iqve.
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bas, araadamianur an Rirsebis Semlaxvel mopyrobas an dasjas (kon-

venciis me-3 muxli); adamianis ufleba, ar daeqvemdebaros monobas da 

iZulebiT Sromas (konvenciis me-4 muxlis pirveli punqti) da adamianis 

ufleba, ar iqnas miCneuli braleulad raime danaSaulis CadenaSi is-

eTi moqmedebisa an umoqmedobis gamo, romelic Cadenis dros ar iT-

vleboda sisxlis samarTlis danaSaulad erovnuli an saerTaSoriso 

samarTlis mixedviT da arc imaze ufro mkacri sasjeli Seefardos, 

vidre sasjeli, romelic gamoiyeneboda sisxlis samarTlis danaSau-

lis Cadenis dros (konvenciis me-7 muxli).738

saqarTvelos sisxlis samarTlis saproceso kodeqsi proces-

Si monawile subieqtebis mimarT absoluturi uflebebis dacvasTan 

mimarTebiT uzogadesi principebis doneze mkacr regulaciebs awe-

sebs, kerZod, pirovnebis Rirsebis xelSeuvalobis principis dacva 

umTavresia gamoZiebis procesSi mtkicebulebaTa mopovebisa Tu sap-

roceso gaformebis dros, aseve, sasamarTlo ganxilvisas maTi Semd-

gomi gaziarebis kuTxiT. saqarTvelos sssk-is me-4 muxlis me-2 nawilis 

Tanaxmad, dauSvebelia adamianis nebis Tavisuflebaze zemoqmedeba 

wamebis, Zaladobis, sastiki mopyrobis, motyuebis, samedicino Care-

vis, hipnozis, aseve, sxva iseTi RonisZiebebis gamoyenebiT, romelic 

zemoqmedebs adamianis mexsierebaze an azrovnebaze, agreTve, dauSve-

belia muqara an iseTi SeRavaTebis dapireba, romelic kanoniT ar aris 

gaTvaliswinebuli. am danawesidan gamomdinare, calsaxaa, rom mtkice-

bulebaTa mopoveba dauSvebelia wamebis, Zaladobis Tu iZulebis sxva 

zomebis gamoyenebiT. kerZod, dauSvebelia braldebulis an procesis 

sxva monawilis wamebis safuZvelze miRebuli informaciis dasaSveb 

mtkicebulebad cnoba da misi gamoyeneba. rac Seexeba amave muxlis 

me-3 nawilis daTqmas, romelic uSvebs sisxlis samarTlis procesis 

farglebSi iZulebis meTodebis gamoyenebas kanoniT gaTvaliswinebul 

SemTxvevebSi, aRniSnuli iZulebis RonisZiebebi ar ukavSirdeba piris 

wamebas an raime saxiT misi Rirsebis damcirebas da aseve, isini gamoi-

yeneba sasamarTlos kontrolis qveS an am ukanasknelis mier winas-

war gacemuli nebarTviT. amasTan, isini pirdapir gaTvaliswinebulia 

saproceso kanoniT, rogorc saproceso iZulebis RonisZiebebi (mag., 

dakaveba, nimuSis aReba, iZulebiT moyvana sagamoZiebo organosa Tu 

sasamarTloSi, aRkveTis RonisZiebis Sefardeba da a.S.) amdenad, ka-

nonis es danawesi ukavSirdeba im uflebaTa SezRudvas, romelic abso-

luturi xasiaTis ar aris.

konvenciis me-7 muxlTan Sesabamisoba ki, dgindeba saqarTvelos 

738 iqve.
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sssk-is me-18 muxlis me-2 nawiliT, romlis Tanaxmadac ar SeiZleba 

pirs waeyenos brali an/da daedos msjavri im danaSaulisaTvis, rom-

lisTvisac igi erTxel ukve gamarTlebul an msjavrdebuli iqna.

garda absoluturi xasiaTis uflebebisa, evropuli konvencia ic-

nobs e.w. daTqmiT (kvalificiuri) anu primafacie uflebebs, Tumca im 

daTqmiT, rom masSi Careva dasaSvebia konkretuli safuZvlebiT, rac 

SeiZleba mcire masStabebiT. aseTi saxis daTqmebi zRudaven piradi 

cxovrebis pativiscemis uflebas (konvenciis me-8 muxli), azrisa da 

religiis Tavisuflebas (konvenciis me-9 muxli), gamoxatvis Tavisuf-

lebas (konvenciis me-10 muxli) da Sekrebisa da gaerTianebis Tavisuf-

lebas (konvenciis me-11 muxli). adamianis uflebaTa evropul kon-

venciaSi yvela aseTi daTqmiTi, anu kvalificiuri ufleba gvxvdeba 

Sesabamisi muxlis meore nawilSi, romlis mixedviT, TiToeuli ufleba 

SeiZleba daeqvemdebaros Carevas, Tuki SesaZlebeli iqneba imis dad-

gena, rom erT-erTi miTiTebuli safuZvliT, es aris `aucilebeli de-

mokratiul sazogadoebaSi~.739 zemoT CamoTvlili uflebebis kvali-

ficiuri, anu daTqmiTi xasiaTis ararseboba gamoiwvevda gamoZiebis 

organoebis SeboWvas mtkicebulebaTa mopovebis kuTxiT. aseT piro-

bebSi gamoZiebis etapze mtkicebulebaTa mopoveba, elementaruli sag-

amoZiebo moqmedebebis Catarebac ki, rogoricaa piradi Cxreka, binis 

Cxreka, daTvaliereba, sagamoZiebo eqsperimenti (saqarTvelos sssk-is 

119-130-e muxlebi), SeuZlebeli gaxdeboda; amasTan, ar iarsebebda ber-

keti gamoZiebis interesebidan gamomdinare, mopovebuli informaciis 

efeqtianad dacvasTan mimarTebiTac (mag., saqarTvelos sssk-is 104-

e muxli gamomZiebels/prokurors aniWebs uflebamosilebas, sisxlis 

samarTlis procesis monawile daavaldebulos, misi nebarTvis gareSe 

ar gaamJRavnos saqmeSi arsebuli cnobebi da gaafrTxilos sisxlissa-

marTlebrivi pasuxismgeblobis Sesaxeb)740.

2. dasabuTebuli varaudis standarti gamoZiebis procesSi

konvenciis me-5 muxlis 1-li punqtis (c) qvepunqtis Tanaxmad, piris 

kanonieri dakaveba an dapatimreba daiSveba uflebamosili sasamarTlo 

organos winaSe mis warsadgenad, rodesac arsebobs samarTaldarRve-

vis Cadenis safuZvliani eWvi, an safuZvlianad aris miCneuli piris 

mier samarTaldarRvevis Cadenis Tu misi Cadenis Semdeg mimalvis 

739 Ashworth, 2012, 147.
740 unda aRiniSnos, rom daTqmiT anu kvalificiur uflebebs da absolutur ufle-

bebs Soris arsebobs Sualeduri kategoria, romlis Sefasebac metad rTulia.
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aRkveTis aucilebloba.741 gonivruli eWvis koncefcia sasamarTlos 

mier ganisazRvra saqmeSi `foqsi, kempbeli da hartli gaerTianebuli 

samefos winaaRmdeg~, rogorc faqtebisa da informaciis erToblioba, 

romlebic daakmayofilebdnen obieqtur damkvirvebels, rom pirs See-

Zlo Caedina samarTaldarRveva, xolo is, Tu ra SeiZleba CaiTvalos 

`gonivrulad~, damokidebulia yvela saTanado garemoebaze.742 gonivru-

li eWvis arsebobis aucileblobis moTxovnaa asaxuli sagamoZiebo moq-

medebis Catarebis drosac saqmeSi `gilani da kvintoni gaerTianebuli 

samefos winaaRmdeg~, sadac aRniSnulia, rom samarTaldarRvevis gamo 

pirTa SeCerebisa da Cxrekis ufleba yovelgvari dasabuTebuli eWvis 

gareSe miCneulia darRvevad.743 `samarTaldarRveva~ _ konvenciis me-5 

muxlis 1-li punqtis (c) qvepunqtis miznebisaTvis _ aSkarad moicavs 

erovnuli sisxlis samarTlis kanonmdeblobiT gaTvaliswinebul da-

naSauls.744 saqarTvelos sisxlis samarTlis saproceso kanonmdeblo-

ba icnobs standarts _ dasabuTebuli varaudi, romelic arsobrivad 

igivea, rac evropuli konvenciis mier dadgenili safuZvliani eWvis 

standarti. calsaxaa, rom dasabuTebuli varaudis standarti ganxi-

luli unda iqnas dakavebisa da patimrobis rogorc formalur, ise 

faqtobriv safuZvlebTan erTobliobaSi. igi gulisxmobs informaciis 

erTobliobaze dafuZnebula ra zogad da abstraqtul varauds, ara-

med konkretuli, kanonis Tanaxmad mopovebuli informaciis analizis 

safuZvelze warmoSobil dasabuTebul varauds, romelic sakmarisia 

obieqturi piris dasakmayofileblad, raTa gamotanil iqnas daskvna 

braldebulis mier SesaZlo danaSaulis Cadenis Taobaze.

gamoZiebis organoebisTvis konkretuli sagamoZiebo Tu saproceso 

moqmedebebis gansaxorcieleblad rogorc evropuli konvenciis, ise 

evropuli kanonmdeblobis mier zemoaRniSnuli standartis daweseba 

emsaxureba saxelmwifo organoebis mxridan TviTneburi qmedebebis Ta-

vidan acilebas. sakanonmdeblo doneze gamoZiebis mwarmoebeli or-

ganoebis SeboWva da instituciur CarCoebSi moqceva samarTlebrivi 

saxelmwifos principebis dacvis winapirobaa. swored dasabuTebuli 

varaudi (gonivruli eWvi) qmnis im qmediTi nabijebis ganxorcielebis 

safuZvlebs, romliTac ukve dasaSvebia fundamentur uflebebSi Care-

vis SesaZlebloba. rogorc ukve aRiniSna, dasabuTebuli varaudis 

standarti da misi arseboba gulisxmobs sagamoZiebo (maT Soris, fa-

741 Brander/Pickup, 2009, 164.
742 Fox Campbell and Hartley v. the United Kingdom No. 12244/86; 12245/86; 12383/86.
743 Gillan and Quinton v. the United Kingdom, No. 4158/05, no. 126.
744 Harris/Warbrick, 2014, 315.
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ruli sagamoZiebo) da saproceso moqmedebebis, aseve, dakavebisa da 

konkretuli aRkveTis RonisZiebis gamoyenebisaTvis saWiro samarT-

lebrivi procedurebisa da gadawyvetilebebis legitimacias. amasTan, 

zemoT aRniSnuli standarti, romelic faqtebisa da informaciis er-

Tobliobas ukavSirdeba, sasamarTlom individualurad unda Seafasos 

samarTaldamcavi organoebis mier ganxorcielebul TiToeul moqmede-

basTan mimarTebiT. kerZod, rogorc Catarebuli Cxrekis kanonierebis, 

ise dakavebisa Tu aRkveTis RonisZiebis Sefardebis mizanSewonilobis 

Sefasebisas, sasamarTlo formalurad xelmZRvanelobs dasabuTebuli 

varaudis standartiT, Tumca es ar gulisxmobs, rom obieqturi piris 

dasakmayofileblad arsebuli faqtebi Tu informacia yvela zemoT 

dasaxelebul SemTxvevaSi xarisxobrivad erTi da igivea. magaliTad, 

Cxrekis Casatareblad sakmarisi informaciis erToblioba arasakmari-

sia piris dasakaveblad, miT ufro, mkacri aRkveTis RonisZiebis gamo-

sayeneblad. dakavebis ganCinebis arseboba, imTaviTve ar gulisxmobs 

yvelaze mkacri aRkveTis RonisZiebis patimrobis Sefardebas da a.S. 

SeiZleba calsaxad iTqvas, rom gamoZiebis procesSi nebismier etapze 

saqmis sasamarTloSi wargzavnamde moqmedebs erTiani standarti _ 

dasabuTebuli varaudi.

adamianis uflebaTa evropuli sasamarTlo erTmniSvnelovnad ad-

gens, rom `safuZvlian eWvTan~ mimarTebiT gansxvavdeba `eWvi~ misi 

Cveulebrivi mniSvnelobis farglebSi, radgan es ukanaskneli warmoad-

gens varaudis an mixvedrilobis mdgomareobas, ra drosac ar arsebobs 

obieqturi piris dasakmayofileblad saWiro mtkicebulebebi.745 eWvi 

sakmarisia mxolod gamoZiebis dasawyebad, raTa Semdgom moxdes prima 
facie mtkicebulebebis mopoveba.746 amasTan, evrosasamarTlos ZiriTadi 

moTxovnaa gamoZiebis sicxade da damajerebloba, miuxedavad imisa, 

rom informaciis miRebis Semdeg Tavdapirveli reagireba SesaZloa, 

zogadi eWvis safuZvelze moxdes, anu gamoZiebis dawyebas safuZvlad 

daedos mxolod zogadi varaudi, yvela sxva Tanmdevi sagamoZiebo moq-

medeba Tu SemdgomSi Sedgenili dokumentacia unda iyos damajerebeli 

da miemarTebodes mopovebuli mtkicebulebebis safuZvelze obieqtu-

ri realobis dasadgenad. kerZod, mowmeTa Cvenebebi unda iyos Tanmim-

devruli, ar unda iyos Seusabamo erTi da imave faqtobriv garemoe-

bebTan mimarTebiT, unda arsebobdes dokumentacia, romelic uSvebs 

prokuroris mier dapatimrebis moTxovnis uflebamosilebas da a.S.747 

745 Brander/Pickup, 2009, 164.
746 iqve.

747 liCi, 2013, 298.
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aRniSnuli kvlav adasturebs, rom dakavebis an dapatimrebis moTxov-

namde, aseve, braldebulad pasuxisgebaSi micemamde saxeze unda iyos 

cxadad da damajereblad warmoebuli mtkicebulebebi da gamoZiebis 

dros saqarTvelos sisxlissamarTlis saproceso kanonmdeblobiT 

dadgenili standarti srul SesabamisobaSia adamianis uflebaTa evro-

puli sasamarTlos mier dadgenil standartTan.

3. dakavebis miznebi da procedurebi evropuli sasamarTlos 

precedentul  gadawyvetilebebTan SesabamisobaSi

adamianis uflebaTa evropuli konvenciis me-5 muxlis pirveli 

punqti aRiarebs, rom yvelas aqvs Tavisuflebisa da piradi xelSeuxeb-

lobis ufleba, xolo adamianis Tavisuflebis aRkveTas daSvebulad 

cnobs konkretul viTarebaSi da kanoniT gansazRvruli procedurebis 

Sesabamisad. samoqalaqo da politikuri uflebebis saerTaSoriso 

paqtis me-9 muxli adgens, rom TiToeul adamians aqvs Tavisuflebisa 

da piradi xelSeuxeblobis ufleba da krZalavs TviTnebur dakavebas. 

adamianis uflebaTa amerikuli konvenciis me-7 muxliT, aseve, garan-

tirebuli adamianis uflebaa, ar daeqvemdebaros fizikuri Tavisuf-

lebis aRkveTas. es ufleba aRiarebulia, aseve, gaeros saerTaSoriso 

sasamarTlos mier, romelmac miuTiTa Semdegi: ̀ adamianisTvis Tavisuf-

lebis aRkveTa da misi fizikuri SezRudva mZime gansacdelis piro-

bebSi, sakuTari arsiT, aSkarad araTavsebadia, rogorc gaerTianebuli 

erebis wesdebis principebTan, aseve adamianis uflebaTa sayovelTao 

deklaraciaSi gacxadebul fundamentur principebTan~.748 TviTneburi 

dakavebisa da dapatimrebisagan dacva warmoadgens rogorc saqarT-

velos sisxlis samarTlis saproceso kanonmdeblobis, ise adamianis 

uflebaTa evropuli konvenciis fuZemdeblur princips. saqarTvelos 

sssk-is me-6 muxlis Tanaxmad, dauSvebelia adamianis konstituciuri 

uflebebisa da Tavisuflebebis aramarTlzomieri SezRudva. SezRud-

vis saWiroebis SemTxvevaSi ki upiratesoba yovelTvis unda mieniWos 

yvelaze msubuq formas. aRniSnuli danawesi miemarTeba evropuli kon-

venciis me-5 muxliT garantirebuli Tavisuflebisa da usafrTxoebis 

uflebis dacvisken da calsaxad adgens: rogorc dakaveba, ise patim-

roba gamoZiebisas dRes moqmedi saproceso kanonmdeblobiT gaT-

valiswinebuli yvelaze mkacri RonisZiebebia. maTi gamoyeneba unda 

moxdes mxolod mas Semdeg, rac ganixileba yvela sxva, kanoniT gaT-

valiswinebuli ufro msubuqi RonisZiebebi gamoZiebisTvis xelis SeS-

748 Donna, 2013, 24.
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lis, mimalvis Tu sxva danaSaulis Cadenis aRkveTasTan mimarTebiT. 

saproceso kanonmdeblobiT garantirebuli zemoaRniSnuli principi 

da evropuli konvenciis me-5 muxli, faqtobrivad, saxelmwifo orga-

noebs akisrebs valdebulebas, gamoZiebis procesSi gamoiyenon yvela 

sxva samarTlebrivi meqanizmi, gatarebul iqnas samarTlebrivi dacvis 

alternatiuli RonisZiebebi da mxolod ukidures SemTxvevaSi Seiz-

Rudos piris Tavisufleba. saqmeze: `saadi gaerTianebuli samefos wi-

naaRmdeg~ evropulma sasamarTlom daadgina, rom piris dakavebis uki-

duresi zoma gamarTlebulia mxolod maSin, roca sxva, naklebad mZime 

RonisZiebebi ukve ganxilulia da isini arasakmarisia individualuri 

an sazogadoebrivi interesis uzrunvelsayofad.749

dakavebisa Tu patimrobis procedura SesabamisobaSi unda 

iyos erovnuli kanonmdeblobis arsebiT moTxovnebTan, kerZod, 

samarTaldarRvevis Cadenis safuZvliani eWvis moTxovnasTan, rac sak-

marisad naTlad unda iyos ganmartebuli da winaswar cnobili.750 bra-

lis wayenebamde dakavebis mizans warmoadgens `eWvebis da dasturebiT 

an gaqarwylebiT sisxlis samarTlis saqmeze warmoebuli gamoZiebis 

ganviTareba.751 evropuli sasamarTlo gansakuTrebul yuradRebas amax-

vilebs kanoniT mkacrad gansazRvrul dakavebis maqsimalur vadaze da 

am iZulebis RonisZiebasTan dakavSirebiT sasamarTlos mier gacemul 

Sesabamis sanqciebze. saqmeze `k.f. germaniis winaaRmdeg~752 sasamarT-

lom ganmarta, rom `vinaidan dakavebis vada iyo absoluturi, kanoniT 

konkretulad gaTvaliswinebuli da winaswar cnobili, dakavebaze pa-

suxismgebeli organoebi valdebulebi iyvnen, mieRoT yvela aucile-

beli zoma imisTvis, raTa gadacilebuli ar yofiliyo kanoniT daSve-

buli xangrZlivoba. mcire droiT gadaWarbebac ki arRvevs konvenciis 

me-5 muxls. `kanonieri~ dakavebis koncefciisTvis damaxasiaTebeli 

principi irRveva, rodesac dakavebis daSveba xdeba ganusazRvreli da 

araprognozirebadi drois ganmavlobaSi, konkretul samarTlebriv 

safuZvlebsa Tu sasamarTlo gadawyvetilebaze dafuZnebis gareSe. 

amrigad, dakaveba, romelic ganusazRvreli vadiT grZeldeba da ar 

aris sanqcirebuli mosamarTlis an `sasamarTlo xelisuflebis ganx-

orcielebisTvis kanoniT uflebamosili sxva moxelis~ mier, ver iqneba 

miCneuli kanonierad konvenciis me-5 muxlis 1-li punqtis (c) qvepun-

749 Saadi v. UK 2008, ganacxadi No. 13229/03, §69.
750 Brander/Pickup, 2009, 168. ix. aseve, adamianis uflebaTa evropuli sasamarTlos 

gadawyvetileba Steel v. UK, No. 24838/94, §54.
751 Gusinskiy v. Russia, No. 70276/01 §53.
752 K.-F. v. Germany, No.144/1996/765/962.
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qtis farglebSi.753 konvenciis me-5 muxlis 1-li punqtis (c) qvepunqti, 

aseve, irRveva dakavebis brZanebis gacemis dros misi Sesabamisi vadis 

dawesebis gareSe754.

saqarTvelos sisxlis samarTlis saproceso kanonmdebloba awesebs 

dakavebis saerTo vadas, romelic 72 saaTs ar aRemateba. dakavebidan 

ara ugvianes 48 saaTisa dakavebuls braldebis Sesaxeb dadgenileba 

unda gadaeces. Tu am vadaSi dakavebuls dadgenileba ar gadaeca, igi 

dauyovnebliv unda gaTavisufldes (sssk-is 174-e muxlis me-5 nawili). 

aRkveTis RonisZiebis Sefardebisas braldebulis pirveli wardgenis 

sasamarTlo sxdomaze sasamarTlo ara mxolod aRkveTis RonisZiebis 

mizanSewonilobis sakiTxs wyvets, aramed mowmdeba dakavebis dros 

ganxorcielebuli procedurebisa da saproceso oqmebis gaformebis 

saproceso kanonTan Sesabamisoba. aRkveTis RonisZiebis Sesaxeb Suam-

dgomlobis ganxilvisas sasamarTlo valdebulia darwmundes, rom 

pirs Tavisufleba braldebulis pirveli wardgenis sasamarTlo 

sxdo mamde SeezRuda kanoniT gaTvaliswinebuli safuZvliT da misi 

uflebebi ar darRveula. aseve, xdeba, gadaudebeli aucileblobidan 

gamomdinare, piris dauyovnebliv dakavebis safuZvlebis Sefaseba da 

normis arsebiTi darRvevis gamovlenis SemTxvevaSi, dakavebuli piris 

dauyovneblivi gaTavisufleba. amrigad, piris gadaudebeli aucileb-

lobis safuZvelze dakaveba ar gulisxmobs sasamarTlos kontro-

lisagan gaTavisuflebas da aseT SemTxvevaSi piris dakaveba imTaviTve 

eqvemdebareba sasamarTlos kontrols da braldebulis sasamarTloSi 

pirveli wardgenis sxdomaze sasamarTlo amowmebs dakavebis dasabuTe-

bulobisa da kanonierebis sakiTxs.755

rogorc evropuli konvencia, ise sisxlis samarTlis saproceso 

kanonmdebloba did mniSvnelobas aniWebs sagamoZiebo da saproceso 

oqmebis Sedgenis teqnikur mxares. saqmeze `meneSeva ruseTis winaaR-

mdeg~ evropulma sasamarTlom yuradReba miaqcia dakavebis TariRis, 

753 Harris/Warbrick, 2014, 319.
754 Kharchenko v. Ukraine No. 40107/02, §98. 
755 sisxlis samarTlis procesis umTavresi mizania, Seamciros TviTnebobis riski, 

rac kanonis uzenaesobis koncefciis Sesabamisad, adamianis ZiriTad uflebebsa da 

TavisuflebebSi aRmasrulebeli xelisuflebis warmomadgenlis mxridan Carevaze 

sasamarTlo kontrolis uzrunvelyofis gziT miiRweva. adamianis uflebaTa ev-

ropuli konvencia, erTi mxriv, moiTxovs sasamarTlo kontrols, romelic unda 

ganxorcieldes Tavdapirveli dakavebisas, konvenciis me-5 muxlis `g~ qvepunqtis 

Sesabamisad (sisxlis samarTlis saproceso kodeqsis Tanaxmad, dakavebuli piri sa-

samarTlos waredgineba dakavebidan ara ugvianes 48 saaTisa), meore mxriv, moTxov-

nilia sasamarTlo kontroli, romelic, zemoxsenebuli pirveladi etapis Semdeg, 

periodulad unda ganxorcieldes ganaCenis gamotanamde.
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adgilis, dakavebuli piris saxelsa da gvarze, aseve, safuZvlebze 

Canaweris ar arsebobas da aRniSnuli miiCnia konvenciis me-5 muxlis 

miznebTan Seusabamod.756 adgilobriv doneze dakavebis dafiqsirebis 

moTxovna asaxulia saqarTvelos sssk-is 175-e muxlSic. es muxli iT-

valiswinebs yvela im rekvizitsac, rac asaxuli unda iyos oqmis Sed-

genisas. dakavebis oqmze xelmoweris ararseboba gamomZieblisa Tu 

dakavebuli piris mxridan, xelis moweraze uaris Tqmis SemTxvevaSi, 

SeniSvnis gakeTebisa da mizezebis garkvevis ugulebelyofa damkave-

beli moxelis mxridan, dakavebis TariRis Tu dakavebuli piris mona-

cemebis gaurkvevloba, aseve, gadaudebeli aucileblobisas mizezebis 

aRniSvnis gamotoveba da garkvevaze uaris Tqma, iTvleba kanonis arse-

biT darRvevad da dakavebidan gaTavisuflebis safuZvlebs warmoad-

gens. Tumca, aqve aRsaniSnavia, rom dakavebis wesis darRveva da daka-

vebidan piris gaTavisufleba TavisTavad ar niSnavs sasamarTlos mier 

aRkveTis RonisZiebad patimrobis gamoyenebaze uaris Tqmas.

qarTul sasamarTlos praqtikaSi aris SemTxvevebi, rodesac realu-

rad gadaudebeli aucileblobis SemTxvevis ararsebobis gamo aRkve-

Tis RonisZiebis Sefardebis sakiTxis ganxilvisas dakaveba miCneulia, 

rogorc sisxlis samarTlis saproceso normebis arsebiTi darRveviT 

ganxorcielebuli moqmedeba samarTaldamcavi organoebis TanamSrom-

lebis mxridan (sssk-is 171-e muxlis meore nawili icnobs sasamarTlos 

ganCinebis gareSe piris dakavebis SesaZleblobis SemTxvevebs).

sasamarTlo praqtikaSi fiqsirdeba saproceso kanonmdeblobis 

darRvevis SemTxvevebi sssk-is 171-e muxlis me-2 nawilis `d~ da `e~ 

qvepunqtebiT gaTvaliswinebuli safuZvlebidan dakavebis mimarT. ker-

Zod, dakavebul pirs ganumartaven, rom misi sasamarTlos ganCinebis 

gareSe dakavebis safuZveli gaxda danaSaulis Cadenis Semdeg misi mi-

malva an mimalva da Semdgom TviTmxilvelis mier misi amocnoba. mniS-

vnelovania, aRiniSnos, rom piris mimalva ar SeiZleba ganimartos, 

rogorc danaSaulis Cadenis Semdeg SemTxvevis adgilis datoveba. amas-

Tan, TviTmxilvelis mier SesaZlo danaSaulis Camdeni piris amocnoba 

ar SeiZleba gavaigivoT samarTaldamcav organoebSi sakuTari nebiT, 

uwyebis safuZvelze gamocxadebuli piris sagamoZiebo moqmedebis _ 

amocnobis Semdgom am ukanasknelis dakavebasTan. Tbilisis saqalaqo 

sasamarTlos sagamoZiebo da winasasamarTlo sxdomis kolegiis 2017 

wlis 09 ianvris #10d/74 ganCinebaSi aRniSnulia, rom saqarTvelos 

sssk-is 171-e muxlis me-2 nawilis `d~ qvepunqtiT gaTvaliswinebuli 

garemoeba gulisxmobs mimalvaSi myofi braldebulis TviTmxilvelis 

756 meneSeva ruseTis winaaRmdeg, ganacxadi No. 59261/00, §87. 
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mier amocnobas SemTxveviT viTarebaSi, rodesac danaSaulis TviT-

mxilveli, faqtidan garkveuli drois Semdeg, braldebuls dainaxavs 

garkveul adgilas da masze miuTiTebs samarTaldamcavi organoebis 

TanamSromlebs. es danawesi araviTar SemTxvevaSi ar gulisxmobs saga-

moZiebo moqmedebis amocnobis safuZvelze sagamoZiebo organoebSi sa-

kuTari iniciativiT gamocxadebuli piris dauyovnebliv dakavebas, miT 

ufro, roca mocemuli sisxlis samarTlis saqmis masalebis analizis 

safuZvelze ikveTeba, rom braldebuli am konkretuli sagamoZiebo 

moqmedebebis Catarebis dros Tavisi nebiT imyofeboda imave sagamoZie-

bo organoSi da ar arsebobda misi mimalvis varaudi minimaluri stan-

dartiTac ki.757 winaaRmdeg SemTxvevaSi, amgvari logikiT, braldebis 

mxares nebismier dros eqneba gadaudebeli aucileblobis safuZvlis 

xelovnurad Seqmnis SesaZlebloba.758

rac Seexeba saqarTvelos sssk-is 171-e muxlis me-2 nawilis `d~ 

qvepunqtiT gaTvaliswinebul garemoebas, sasamarTlo praqtika am 

sakiTxTan dakavSirebiTac icnobs dakavebidan dauyovnebliv gaTavi-

suflebis araerT SemTxvevas. Tbilisis saqalaqo sasamarTlos saga-

moZiebo da winasasamarTlo sxdomis kolegiam sasamarTlos kontro-

lis gareSe piris dauyovnebliv dakaveba kanonis arsebiTi darRveviT 

ganxorcielebulad miiCnia, vinaidan ar arsebobda mimalvis safrTxis 

konkretuli niSnebi, kerZod, SesaZlo danaSaulis Cadenis Semdeg pirs 

ar dautovebia sacxovrebeli saxli, ar ikveTeboda dazaralebulis 

mier policiis gamoZaxebisTvis xelis SeSlis an sxva msgavsi garemoeba, 

aravis damuqrebia, arsad wasula, dakavebamde Tavis aridebis an mimal-

vis konkretuli niSnebi ar arsebobda, policiis TanamSromlebisTvis 

winaaRmdegoba ar gauwevia, ris gamoc mimalvis riski ar iqna dadas-

turebuli da ar emyareboda dasakavebeli piris mxridan obieqturad 

ganxorcielebul konkretul qmedebebs da maT gonivrul Sefasebas.759

4. dakavebuli pirisTvis uflebebis ganmartebis specifika

dakavebuli pirisTvis uflebebis ganmartebisa da Tavisuflebis 

SezRudvis gamomwvevi SesaZlo danaSaulis niSnebis saTanadod aRqmisa 

757 Tbilisis saqalaqo sasamarTlos sagamoZiebo da winasasamarTlo sxdomis kole-

giis 2017 wlis 9 ianvris ganCineba #10d/74.

758 Tbilisis saqalaqo sasamarTlos sagamoZiebo da winasasamarTlo sxdomis kole-

giis 2017 wlis 13 martis ganCineba #10a/1139.

759 Tbilisis saqalaqo sasamarTlos sagamoZiebo da winasasamarTlo sxdomis kole-

giis 2017 wlis 6 ivnisis #10a/2599 da 2017 wlis 18 Tebervlis #10/a721 ganCine-

bebi.
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da gacnobierebis sakiTxi gamoZiebis procesis yvelaze mniSvnelovan 

segments warmoadgens. dauSvebeli mtkicebulebaa yvela gancxadeba, 

romelsac dakavebuli saqarTvelos sssk-is 174-e muxlis 1-li nawiliT 

gaTvaliswinebuli uflebebis ganmartebamde gaakeTebs. amasTan, aRniS-

nuli uflebebis ganmartebis aucilebloba emsaxureba saqarTvelos 

konstituciiT garantirebul dacvis uflebis ganxorcielebas. sadavo 

ar aris, rom dakavebuli piri avtomaturad xdeba SejibrebiTobasa da 

Tanasworobaze dafuZnebuli sisxlis samarTlis procesis monawile. 

igi upirispirdeba ra saxelmwifos da mis mimarT ekisreba negatiuri 

pasuxismgebloba, Sesabamisi samarTaldamcavi organoebi valdebulni 

arian zemoaRniSnuli fundamenturi SejibrebiTobis principis dar-

Rvevis Tavidan acilebis mizniT, SeZlebisdagvarad moaxdinon dakave-

buli piris informireba braleulobisa da kanonmdeblobiT miniWebu-

li uflebebis gamoyenebis kuTxiT.

dakavebuli piris Tvisuflebebisa da dakavebis mizezebis 

ganmartebis valdebuleba asaxulia evropuli konvenciis me-5 mux-

lis me-2 punqtSi. igi Seicavs elementarul garantias dakavebuli 

piris informirebis kuTxiT, Tu ratom uzRudaven mas Tavisufle-

bas. es debuleba me-5 muxliT gaTvaliswinebuli dacviTi sqemis ganu-

yofeli nawilia. im SemTxvevaSi, rodesac piri informirebulia misi 

dapatimrebis an dakavebis mizezebis Sesaxeb, mas aqvs ufleba, sakuTari 

Sexedulebisamebr mimarTos sasamarTlos misi dakavebis kanonierebis 

sakiTxis gadawyvetis mizniT.760

saproceso kanonmdeblobis Sesabamisad, gadaudebeli aucile-

blobidan gamomdinare, dakavebis safuZvlebi, SesaZlo danaSaulis niS-

nebi da braldebulis fundamenturi uflebebi, romlis gareSec war-

moudgenelia SejibrebiTobisa da Tanasworobis principis efeqturad 

da gonivrulad gamoyeneba, asaxulia braldebulis dakavebis oqmSi. 

Tumca, konvenciis me-5 muxlis me-2 punqtiT ar aris gaTvaliswinebuli 

moTxovna imis Sesaxeb, rom dapatimrebis mizezebi raime konkretuli 

gziT iyos miwodebuli, magaliTad, mocemuli iyos garkveuli orderis 

an dapatimrebis Sesaxeb brZanebis gamcemi nebismieri sxva dokumentis 

teqstSi,761 an, zogadad, werilobiTi saxiT iyos wardgenili.762 arc ad-

vokatis xelmisawvdomobis uflebaa garantirebuli dakavebuli piri-

saTvis konvenciis me-5 muxlis me-2 punqtiT, Tumca, im SemTxvevaSi, 

Tuki igi ar iqneba uzrunvelyofili SesaZleblobiT, daukavSirdes 

760 Fox, Campbell and Hartley v. the United Kingdom §40; Murrey v. the United Kingdom §72.
761 X v. Netherlands, No. 1211/61.
762 A v. Denmark, No. 8828/79.
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mis axlo naTesavs, magaliTad, meuRles, maSin es garemoeba SesaZloa 

moicavdes konvenciis me-8 muxlis darRvevas.763 am kuTxiT ar SeiZleba 

uyuradRebod darCes saqarTvelos sssk-is 177-e muxliT gaTvalis-

winebuli danawesi, romlis mixedviT, prokurori an misi davale-

biT gamomZiebeli valdebulia piris dakavebidan, dapatimrebidan an 

eqspertizisaTvis samedicino dawesebulebaSi moTavsebidan ara ugvi-

anes 3 saaTisa Seatyobinos es misi ojaxis romelime wevrs, xolo Tu 

aseTi ar arsebobs _ romelime naTesavs an axlobels, aseve, dapatim-

rebis an samedicino dawesebulebaSi moTavsebis SemTxvevaSi Seatyobi-

nos samuSao an swavlis adgilas. calsaxaa, rom am muxlis mizania ara 

mxolod piradi da ojaxuri cxovrebis pativiscemis uflebis dacva, 

aramed igi uSualod ukavSirdeba dacvis uflebis praqtikul reali-

zebas saWiroebisa da braldebulis survilis SemTxvevaSi. bralde-

buls unda mieces SesaZlebloba, rom bralad wardgenil danaSaulTan 

mimarTebiT, man ganaxorcielos dacva. aRniSnuli warmoadgens mxareTa 

SejibrebiTobis principis balansis garantias. samarTliani samarTal-

warmoebis moTxovna saxelmwifo organoebs akisrebs valdebulebas, 

braldebuls mieces efeqtiani dacvis SesaZlebloba. udavoa, rom da-

kavebuli piri, romelsac ar gaaCnia gadaadgilebis Tavisufleba, da-

moukideblad ver SeZlebs damcvelis SeTanxmebiT ayvanas, aseve, misi 

Semamsubuqebeli garemoebebis amsaxveli dokumentaciis warmodgenas. 

swored amitom, saqarTvelos sssk-is 177-e muxli iribad emsaxureba 

adamianis uflebaTa evropuli konvenciis me-5 muxlis boWvis farg-

lebSi moqceuli piris uzrunvelsayofad gamiznul qmediT RonisZie-

bebs, raTa igi ojaxis wevrebis mxridan aRiWurvos rogorc damcveliT, 

aseve yvela im dokumentaciiT, rac SemdgomSi braldebulis pirveli 

wardgenis processa Tu arsebiTi ganxilvisas safuZvlad daedeba dac-

vis efeqtian ganxorcielebas.

mniSvnelovania aRiniSnos, rom dakavebuli pirisTvis informaciis 

`dauyovnebliv~ miwodebis cnebis Sesabamisad, dawesebuli drois Sez-

Rudvebi Sesrulebuli iqneba im SemTxvevaSi, Tuki dakavebul pirs misi 

dakavebidan ramdenime saaTis ganmavlobaSi ecnobeba mizezebis Sesa-

xeb.764 zog SemTxvevaSi dakavebis mizezebi SeiZleba miwodebul iqnas an 

aSkara gaxdes dapatimrebis Semdgomi dakiTxvisa Tu gamokiTxvisas.765 

saqmeze `miurei gaerTianebuli samefos winaaRmdeg~ (1994 wlis 28 oq-

tomberi) sasamarTlom ar miiCnia darRveulad me-5 muxlis me-2 punqti 

763 Harris/Warbrick, 2014, 335.
764 Fox, Campbell and Hartley v. the United Kingdom, §42.
765 Fox, Campbell and Hartley v. the United Kingdom, §41; Murrey v. the United Kingdom, §77.
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da ganmarta, rom, marTalia, miureis dakavebis momentSi dauyovnebliv 

ar ecnoba amis mizezebi, magram es mizezebi cnobili gaxda misTvis ori 

saaTis Semdeg, sakontrolo centrSi dakiTxvebis dros. sasamarTlos 

azriT, mocemuli drois intervali ver CaiTvleboda im farglebis 

gadacilebad, rasac gulisxmobs dauyovnebliv Setyobinebis cneba 

konvenciis me-5 muxlis me-2 punqtis gagebiT.766 ufro metic, adamia-

nis uflebaTa evropulma sasamarTlom saqmeze `dikme TurqeTis wi-

naaRmdeg~ ganmarta, rom dakavebul pirebs ar aqvT ufleba, gaasaCiv-

ron mizezebis Sesaxeb informaciis arqona iseT viTarebaSi, rodesac 

isini danaSaulebrivi da ganzraxi qmedebis CadenisTanave iqnen daka-

vebulni.767 aseve, rodesac isini flobdnen informacias im savaraudo 

danaSaulebis Sesaxeb, romlebic maT mimarT gacemuli wina dakavebis 

orderebsa da eqstradiciis Sesaxeb moTxovnebSi iyo miTiTebuli.768 

faqtobrivad, aucilebeli ar aris, pirs pirdapir ecnobos misi da-

kavebis mizezebis Sesaxeb im SemTxvevaSi, Tuki es mizezebi aSkaraa 

Sesabamisi garemoebebidan. zemoaRniSnuli calsaxad aCvenebs, rom 

evropuli sasamarTlos praqtika irCevs moqnil da garkveulwilad 

Semwynareblur midgomas adamianis uflebaTa evropuli konvenciis 

me-5 muxlis me-2 punqtis gamoyenebis mimarT, rodesac saqme Tavda-

pirveli dakavebis mizezebs Seexeba. piris dakaveba danaSaulis Cadenis 

eWvis safuZvelze ar moiTxovs imas, rom am pirs konkretuli formiT 

miewodos informacia, arc imas, rom es informacia moicavdes piris 

mimarT arsebuli braldebebis srulyofil CamonaTvals. SesaZleblad 

uSvebs, Semdgomi dakiTxvis msvlelobisas samarTaldamcavi organos 

TanamSromlebis mier braldebulebisTvis dasmuli kiTxvebis bunebi-

dan gamomdinare, dakavebuli piris mier SesaZlo danaSaulis niSnebis 

aRqma moeqces evropuli konvenciis me-5 muxlis me-2 punqtis far-

766 gociriZe, 2002, 21.

767 Dikme v. Turkey, §54.
768 saqmeze `ojalani TurqeTis winaaRmdeg~ miCneul iqna, rom ganmcxadebels da-

kavebis momentisTvis sakmarisi informacia miewoda misi dapatimrebis mizezebis 

Sesaxeb. ojalani warmoadgenda cudi saxelis mqone figuras, romelic sakmaod 

xangrZlivi drois ganmavlobaSi policiis mier iZebneboda rogorc ukanono ter-

oristuli organizaciis lideri, araerTi sagamoZiebo organos mier iqna gace-

muli misi dapatimrebis orderebi, interpolis mier is `wiTeli cirkulariT~ 

iZebneboda, xolo mis mimarT arsebuli braldebebis Sesaxeb detaluri infor-

macia mocemuli iyo eqstradiciis Sesaxeb moTxovnaSi, romelic, misi gadacemis 

moTxovniT gaegzavna italias. ganmcxadebelma ar uaryo is faqti, rom misTvis 

cnobili iyo zemoaRniSnuli dokumentaciis Sesaxeb da misi gancxadebis is nawili, 

romelSic konvenciis me-5 muxlis me-2 nawiliT gaTvaliswinebul aspeqtze iyo 

saubari, aSkarad dausabuTeblad iqna gamocxadebuli. Ocalan v. Turkey No46221/99.
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glebSi.769 naTelia, rom zog SemTxvevaSi gacilebiT ufro mkacri da 

imperatiulia saqarTvelos sisxlis samarTlis saproceso normaTa 

moTxovnebi da qarTuli sasamarTlo praqtika gacilebiT kategori-

uli da imperatiuli xasiaTisaa. saproceso kodeqsi mkacrad gansaz-

Rvravs dakavebis oqmis rekvizitebs, damkavebel pirs avaldebulebs 

braldebis arsisa da uflebebis dauyovnebliv ganmartebis Taobaze, 

ufro metic, dauSvebeli mtkicebulebaa yvela is gancxadeba, ro-

melic dakavebulma saqarTvelos sssk-is 174-e muxlis 1-li nawiliT 

ganmartebis miRebamde gaakeTa. saqarTvelos sssk-is 175-e muxli aseve, 

adgens braldebulisaTvis dakavebis oqmis gadacemis imperatiul val-

debulebas. aRniSnuli emsaxureba swored braldebulis uflebebisa 

da braldebis arsis Sesaxeb informaciis gacnobas. oqmis gadacemis 

daudasturebloba SesaZloa, braldebulis dakavebidan gaTavisuf-

lebis safuZvelic ki gaxdes.770

zemoaRniSnulidan gamomdinare, naTeli xdeba, rom adamianis 

uflebaTa evropuli konvenciis me-5 muxliT dacul oficialur da-

kavebasTan dakavSirebuli garantiebis umravlesoba ama Tu im for-

miT aisaxeba sisxlis samarTlis saproceso kanonmdeblobaSi. calkeul 

SemTxvevebSi ki erovnuli kanonmdeblobiT implementirebuli normebi 

ufro imperatiulia TavisuflebaSezRuduli adamianis uflebebTan 

mimarTebiT.

5. calkeuli sagamoZiebo da saproceso moqmedebebis 

Taviseburebani

sisxlis samarTlis saproceso kodeqsiT gaTvaliswinebuli 

iZulebis RonisZiebebis maregulirebeli normebi calkeul SemTx-

vevebSi konkretuli pirisagan moiTxovs, rom am ukanasknelma iTminos 

samarTaldamcavi organoebis TanamSromlebis mxridan ganxorciele-

buli misTvis arasasurveli SezRudvebi. ase magaliTad, saqarTvelos 

sssk-is 120-123-e muxlebi gansazRvravs sagamoZiebo moqmedebebis 

_ amoRebisa da Cxrekis wesebs. Tu arsebobs dasabuTebuli varaudi 

da konkretuli informacia, rom pirs SesaZloa hqondes danaSaulis 

Casadenad gamiznuli sagani, an SesaZlo danaSaulis CadenaSi misi 

mamxilebeli mtkicebulebebi, gamomZiebels ufleba aqvs, Caataros 

sagamoZiebo moqmedeba _ Cxreka. im SemTxvevaSi ki, Tu nivTis adgil-

769 Harris/Warbrick, 2014, 336-337.
770 Tbilisis saqalaqo sasamarTlos sagamoZiebo da winasasamarTlo sxdomis kole-

giis 2016 wlis 14 noembris ganCineba #10a/4993.



357

samyofeli cnobilia, SesaZlebelia igi sagamoZiebo organoebis Tanam-

Sromlebma amoiRon. kanoni aseve iTvaliswinebs daTqmas da gamomZie-

bels uflebas aZlevs amoRebis an Cxrekis adgilze myof an iq misul 

pirebs, amoRebis an Cxrekis damTavrebamde, aukrZalos wasvla, erT-

maneTTan an sxva pirebTan urTierToba, rac aRiniSneba oqmSi (sssk-is 

120-e muxlis me-3 nawili)771. sagamoZiebo moqmedebis Camtarebel pirs 

aseve ufleba aqvs, gaaRos daketili sacavi, sadgomi an saTavsi, Tu ga-

saCxreki uars ambobs nebayoflobiT gaaRos isini (sssk-is 120-e muxlis 

me-7 nawili). calsaxaa, rom sisxlis samarTalwarmoebisas adamianis 

uflebebSi Carevis tipuri SemTxvevaa, rodesac sagamoZiebo organoebi 

Sedian adamianis sacxovrebelSi Cxrekis Catarebisa Tu mtkicebule-

baTa amoRebis an savaraudo `eWvmitanilis~ adgilsamyoflis dadgenis 

mizniT. sacxovrebeli aris adamianis mier Tavisi piradi cxovrebis 

ganviTarebis fizikuri sivrce, ojaxuri Tu sxva saxis urTierTo-

bebis adgili. vinaidan sacxovrebeli piradi cxovrebis farTo cnebis 

nawilia, amitom ar arsebobs misi sazRvrebis zustad gansazRvris 

saWiroeba.772 Tumca, isic aRsaniSnavia sisxlis samarTlis procesTan 

dakavSirebiT precedentuli samarTali, am mxriv, gansakuTrebiT STam-

beWdavi ar aris. Cxrekis kanoniereba ar gamxdara seriozuli davis 

sagnad arc erT saqmeSi.773 saqarTvelos sisxlis samarTlis saproceso 

kodeqsi, Cxrekis ganxorcielebas, ZiriTadad, uqvemdebarebs sasamarT-

los ganCinebas. mosamarTlis gadawyvetileba miznad isaxavs gasatare-

beli RonisZiebebis kontrols damoukidebeli da neitraluri instan-

ciis meSveobiT. sasamarTlos CarTvis mTavari mizani da daniSnulebaa 

piris interesTa saTanadod gaTvaliswineba. mosamarTlem sakuTari 

pasuxismgeblobiT unda Seamowmos gasatarebeli dagegmili RonisZie-

ba.774 Tumca, SesaZlebelia, arsebobdes iseTi SemTxvevebic, rodesac 

771 saqmeSi `miurei gaerTianebuli samefos winaaRmdeg~ strasburgis sasamarTlom 

mTlianad gaiziara lordi grifitis mier gamoTqmuli mosazreba imis Sesaxeb, rom 

Cxreka ar SeiZleboda Semofargluliyo mxolod im piris ZiebiT, romlis dapatim-

rebac aucilebelia. is gulisxmobda iseT moqmedebebsac, romelic uzrunvelyof-

da piris dakavebis mSvidobian xasiaTs; gonivruli da windaxeduli nabiji iyo 

ojaxis danarCeni wevrebis erT oTaxSi Tavmoyra im mizniT, rom minimumamde dae-

yvanaT sxva pirTa Sewuxeba da maTi usafrTxoeba daculi yofiliyo. strasburgis 

sasamarTlom amave gadawyvetilebaSi ganmarta, rom Cxreka warmoadgenda dakavebis 

proceduris marTlzomier nawils. aRniSnuli ganmartebiT, sasamarTlom aRiara, 

rom pirovnebis aRmosaCenad Catarebuli Cxrekisas, SesaZlebelia, SeizRudos sxva 

pirTa gadaadgilebis Tavisuflebac, Tumca es qmedeba ver iqneba ganxiluli kon-

venciis me-5 muxlis darRvevad. ix. gociriZe, 2002, 21.

772 makfili da sxvebi gaerTianebuli samefos winaaRmdeg, ganacxadi No. 8317/78.
773 treqseli, 2009, 621.

774 germaniis sakonstitucio sasamarTlos meore senatis 2001 wlis 20 Tebervlis 
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SeuZlebelia sagamoZiebo moqmedebis Casatareblad mosamarTlis gan-

Cinebis miReba, vinaidan dayovnebam SesaZlebelia gamoiwvios gamoZiebi-

sTvis mniSvnelovani mtkicebulebebis ganadgureba an SeuZlebeli gax-

des maTi mopoveba, anda SesaZlebelia saxeze iyos sssk-is 112-e muxlis 

me-5 nawiliT gaTvaliswinebuli romelime garemoeba, rac amarTlebs 

sagamoZiebo moqmedebis mosamarTlis ganCinebis gare Se Catarebas da es 

qmnis gadaudebel aucileblobas. am konkretul SemTxvevebSi proku-

rori sagamoZiebo moqmedebis dawyebidan 24 saaTSi SuamdgomlobiT 

mimarTavs sasamarTlos Catarebuli sagamoZiebo moqmedebis kanoni-

erad cnobis Taobaze. konkretul SemTxvevaSi mosamarTle amowmebs, 

Tu ramdenad kanonierad Catarda sagamoZiebo moqmedeba, sagamoZiebo 

moqmedebis oqmis saproceso gaformeba Seesabameba Tu ara sisxlis 

samarTlis saproceso normebis moTxovnebs, xom ar dairRva im piris 

uflebebi, vis mimarT an vis sakuTrebaSic ganxorcielda sagamoZie-

bo moqmedebis Catareba, aseve, mniSvnelovania, Semowmdes sagamoZiebo 

moqmedebaSi monawile pirebis statusi da is garemoeba, Tu ramde-

nad iyvnen isini uflebamosilni, gaetarebinaT konkretuli iZulebis 

RonisZiebebi.

qarTuli sasamarTlo praqtika icnobs SemTxvevebs, roca, miuxeda-

vad gadaudebeli aucileblobis arsebobisa, procesis enis armcodne 

braldebulis mimarT Catarebuli piradi Cxreka ukanonod iqna cno-

bili. Tbilisis saapelacio sasamarTlom ganmarta, rom sagamoZiebo 

moqmedebis gadaudebeli aucileblobiT Catareba ar niSnavs procesis 

monawileTaTvis kanoniT miniWebuli calkeuli uflebebiT sargeblobis 

uflebis warTmevas, Tu arsebobs am uflebebis realizaciis SesaZle-

bloba. procesis mwarmoebelma organom/pirma unda gansaz Rvros, ram-

denad SesaZlebelia sagamoZiebo moqmedebaSi savaldebulod monawile 

procesualuri piris, am SemTxvevaSi _ Tarjimnis, monawileoba da misi 

momsaxurebiT procesis sxva monawileTa uzrunvelyofa. sxva gvarad 

rom vTqvaT, SesaZlebelia, adgili hqondes iseT gadaude bel aucile-

blobas, rodesac fizikurad SeuZlebelia sagamoZiebo moq medebaSi 

Tarjimnis CarTva da misi mowveva yovelgvar gonivrul Zalis xmevas 

scildeba an, piriqiT, Tundac gadaudebeli aucileblobiT, anu 

mosamarTlis ganCinebis gareSe sagamoZiebo moqmedebis Catarebis 

dros, arsebobdes Tarjimnis CarTvis SesaZlebloba da es ar iyos da-

kavSirebuli aragonivrul ZalisxmevasTan.775 Tbilisis sa apelacio sa-

gadawyvetileba krebulSi: germaniis sakonstitucio sasamarTlos gadawyvetile-

bebi 2011, 235.

775 Tbilisis saapelacio sasamarTlos sagamoZiebo kolegiis 2017 wlis 22 martis 

ganCineba #1g/404.
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samarTlom aRniSnuli ganCinebiT ganmarta, rom danaSaulis faqtze 

waswrebis an/da TviTmxilveli piris mier miTiTebuli SesaZlo dana-

Saulis Camdeni pirebis da devnebis SemTxvevisgan gan sxvavdeba iseTi 

SemTxveva, rodesac winaswar daigegma Cxrekis Catarebis RonisZieba. 

samarTaldamcavi organoebi informirebulni iyvnen (an gonivruli 

eWvi gaaCndaT), rom pirma ar icoda sisxlis samarTlis procesis ena 

da, miuxedavad gadaudebeli aucileblobisa, maT aucileb lad unda 

gaeTvaliswinebinaT konkretuli sagamoZiebo moqmedebisas Tarjimnis 

monawileobis aucilebloba, miT ufro maSin, roca sagamoZiebo orga-

nos amisTvis sakmarisi dro da resursi gaaCnda.

adamianis uflebaTa evropuli sasamarTlos gadawyvetilebebSi ar 

gvxvdeba zemoT dasaxelebuli sagamoZiebo moqmedebebis kanonierebis 

ganxilvis sakiTxebi, vinaidan ganmcxadeblebi aRniSnul faqtebs, Cveu-

lebriv, sadavod ar xdian. piradi Cxrekis dros an Tundac sacxovre-

bel saxlSi sagamoZiebo moqmedebis ganxorcielebisas SesaZlebelia 

rogorc braldebuls, aseve pirTa garkveul wres SezRuduli hqondes 

gadaadgilebis Tavisufleba, Tumca, adamianis uflebaTa evropuli 

sasamarTlos precedentuli gadawyvetilebebi amgvari SezRudvis 

faqtebs ar uTanabrebs konvenciis me-5 muxliT regulirebul piris 

dakavebisa da dapatimrebis wesebs.776 saqmeze `gilani da quintoni gaer-

Tianebuli samefos winaaRmdeg~ dadginda, rom `terorizmis Sesaxeb~ 

2000 wlis kanoniT gaTvaliswinebuli gaCerebisa da Cxrekis uflebis 

ganxorcieleba ar utoldeboda Tavisuflebis aRkveTas, radgan aRniS-

nuli procedura xanmokle iyo da ar xorcieldeboda gaCerebuli 

piris fizikuri dakaveba, misTvis xelborkilebis dadeba an misi sxva 

adgilas gadayvana.

aRsaniSnavia, rom adamianis uflebaTa evropuli sasamarTlos praq-

tikaSi calke ganxilvis sagania iseTi iZulebis RonisZiebebi, romelic 

samedicino xerxebisa da meTodebis gamoyenebis gziT xorcieldeba 

da mimarTulia adamianis sxeulidan saqmisaTvis mniSvnelobis mqone 

nivTierebis mopovebisaken. braldebulis sxeulidan mtkicebulebis 

mopovebis maregulirebeli procesualuri normebis gamarTlebisTvis 

iuridiul literaturaSi mTavar argumentad motanilia is, rom bral-

debulis mier danaSaulis Cadenis Taobaze dasabuTebuli varaudis 

arsebobis gamo, SesaZlebelia mas sisxlis samarTlis procesSi gansa-

kuTrebuli msxverplis gaReba moeTxovos, kerZod, mis konstituciur 

uflebebSi Careva.777 adamianis uflebaTa evropulma sasamarTlom 

776 Gillan and Quinton v. the United Kingdom, No. 4158/05.
777 TumaniSvili, 2016, 80.
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saqmeSi `funke safrangeTis winaaRmdeg~ ganmarta, rom TviTinkrimina-

ciisagan dacvis privilegia braldebuls aniWebs ara marto dumilis 

uflebas, aramed igi icavs mas, aseve, danaSaulSi mamxilebeli mtkice-

bulebebis saxelmwifo organoebisTvis gadacemis valdebulebebis-

ganac.778 TviTinkriminaciisagan dacvis privilegiasTan dakavSirebul 

sakiTxTan mimarTebiT adamianis uflebaTa evropulma sasamarTlom 

analogiurad daadgina konvenciis me-3 (wameba da araadamianuri mopy-

roba) da me-6 (sakuTari Tavis winaaRmdeg Cvenebis micemaze uaris Tqmis 

privilegia) darRveva saqmeze `Jalo germaniis federaciuli respub-

likis winaaRmdeg~. Jalos saqmeze policia axorcielebda dakvirve-

bas [TvalTvals] narkomovaWreze, romelic quCaSi saqmianobda. pol-

icielebis mier xsenebuli piris dakavebis mcdelobisas, eWvmitanilma 

gadaylapa mcire zomis celofnis paketi (e.w. `bubble~), romelSic nar-

kotikuli saSualebebi iyo moTavsebuli da mas piris RruSi inaxavda. 

mogvianebiT, policiis ganyofilebaSi policiis oTxi TanamSromeli 

akavebda Jalos im dros, rodesac eqims mis sxeulSi Sehyavda pirRe-

binebis gamomwvevi saSualeba (emetic), ris Semdegadac man amoiRo mcire 

zomis celofnis erTi paketi (e.w. `bubble~), romelSic narkotikuli 

saSualeba kokaini iyo moTavsebuli. sasamarTlom ganmarta, rom imis 

dasadgenad, dairRva Tu ara ganmcxadeblis ufleba, uari Tqvas saku-

Tari Tavis winaaRmdeg Cvenebis micemaze, sasamarTlom unda imsjelos 

Semdeg faqtorebze: mtkicebulebebis mosapoveblad ganxorcielebuli 

iZulebis buneba da xarisxi; Cadenili danaSaulis gamoZiebisa da gansa-

xilveli danaSaulis Camdeni piris dasjisa da amgvari gziT mopovebuli 

yvela masalis mimarT sazogadoebrivi interesis wona... _ rac Seexeba 

sazogadoebrivi interesis wonas, ganmcxadeblis braldebis uzrunvel-

sayofad amgvari mtkicebulebebis gamoyenebaSi, sasamarTlo SeniSnavs, 

rom..., iZulebiTi zoma gamoiyenes quCis dileris mimarT, romelic 

yidda narkotikul saSualebebs SedarebiT mcire raodenobiT. sab-

olood, mas miesaja pirobiTi patimroba eqvsi Tvis vadiT da eqvsTvi-

ani gamosacdeli vada. mocemuli saqmis garemoebaTa gaTvaliswinebiT, 

sazogadoebrivi interesi ganmcxadeblis braldebis uzrunvelsayofad 

amgvari mtkicebulebebis gamoyenebaSi ver gaamarTlebs mis fizikur 

da fsiqikur xelSeuxeblobaSi esoden uxeS Carevas.779 aRsaniSnavia, rom 

wina SemTxvevisgan gansxvavebiT, Jalos saqmeze didma palatam calsaxad 

ganacxada, rom sazogadoebrivi interesi Sesabamisi ganxilvis sagania. 

sasamarTlos mier Jalos saqmeze gamotanili gadawyvetilebis Sedegi 

778 Funke v. France, (Case A/256-A) 25.02.1993.
779 Jalloh v. Germany (54810/00), 11.07.2006.
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aSkarad imaSi mdgomareobs, rom saqmeze, romelic gansakuTrebiT mZime 

danaSauls exeba, SesaZloa, dasaSvebi iyos saxelmwifos mxridan iZule-

ba ise, rom ar dairRves TviTinkriminaciisagan dacvis privilegia,780 

maSin, roca, radikalurad gansxvavebuli midgoma ganaviTara saqmeSi 

`teiSera de kastro portugaliis winaaRmdeg~. sasamarTlo msjelobda 

imis Sesaxeb, rom mniSvnelovania konvenciiT gaTvaliswinebuli ufle-

bebis dacva. aRniSnul saqmeze sasamarTlom daadgina, rom policiis 

TanamSromlebma moaxdines ganmcxadeblis provocireba narkotikuli 

saSualebebis gasaRebis Cadenis mizniT. mTavrobis mier warmodgenili 

erT-erTi argumenti imaSi mdgomareobda, rom samarTaldamcavi orga-

noebis mier gamoyenebuli praqtikuli meTodebi mniSvnelovani iyo nar-

kotikuli saSualebiT vaWrobis winaaRmdeg sabrZolvelad. adamianis 

uflebaTa evropulma sasamarTlom erTmniSvnelovnad ganmarta, rom 

yvela saxis sisxlis samarTlis danaSaulze warmoebul procesebze _ 

dawyebuli yvelaze martividan yvelaze kompleqsuriT damTavrebuli 

_ sazogadoebrivi interesi ver gaamarTlebs policiis mier provoci-

rebis Sedegad mopovebuli mtkicebulebebis gamoyenebas.781 analogiuri 

msjeloba mimdinareobda saqmeze ̀ sondersi gaerTianebuli samefos wi-

naaRmdeg~. am gadawyvetilebaSi evropuli sasamarTlo kvlav amaxvi-

lebs yuradRebas Cadenili danaSaulis kategoriasa da sazogadoebriv 

interesze, Tumca, dauSveblad miiCnevs sazogadoebrivi interesis ar-

sebobis arguments gamoZiebisas iZulebiT miRebuli pasuxebis gasamar-

Tleblad im mizniT, rom moxdes braldebulis inkriminireba sisxlis 

samarTlis procesze.782

strasburgis sasamarTlos, erTi SexedviT, araerTgvarovani midgo-

mis miuxedavad, SeiZleba davaskvnaT, rom sisxlis samarTlis procesSi 

saproceso iZulebis RonisZiebebis gamoyenebisas TviTinkriminaciis 

dacvis privilegia erTnairad vrceldeba rogorc adamianis fsiqikaze, 

ise misi sxeulis xelSeuxeblobazec, maSin, rodesac Careva SeiZle-

ba daeqvemdebaros evropuli konvenciis me-3 muxliT garantirebuli 

absoluturi uflebis darRvevas. aqedan gamomdinare, saqarTvelos 

sssk-is 121-e muxlis 1-li nawili da 147-e muxli kanonmdeblis mxri-

dan ufro vrcel da naTel implementacias saWiroebs, raTa ar moxdes 

adamianis nebis Tavisuflebaze imgvari zemoqmedeba da iZuleba, rac 

gauTanabrdeba konvenciis me-3 muxliT dacul interess.

780 Ashworth, 2012, 152.
781 Teixeira de Castro v. Portugal, ganacxadi No. 44/1997/828/1034.
782 Saunders v. United Kingdom, ganacxadi No. 19187/91.
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IV. daskvna

daskvnis saxiT SeiZleba iTqvas, rom saqarTvelos sisxlis samar-

Tlis saproceso kodeqsi demokratiuli sazogadoebis yvelaze fun-

damenturi Rirebulebis dacvazea orientirebuli. igi ZiriTad 

SemTxvevebSi, Tavsebadia adamianis uflebaTa da ZiriTad Tavisufle-

baTa evropul konvenciasTan da evropuli sasamarTlos precedentul 

gadawyvetilebebTan. 2009 wlis 9 oqtombers miRebuli sisxlis samarT-

lis saproceso kodeqsis SemuSavebisas calsaxad iqna gaTva liswinebuli 

evropuli konvenciis ZiriTadi principebi da debulebebi adamianis 

uflebebis dacvis kuTxiT. metic, zog SemTxvevaSi erovnuli kanonmde-

bloba ufro imperatiuli da kategoriuli xasiaTisaa fundamenturi 

uflebebis darRveviT warmoebul RonisZiebebTan mimarTebaSi da ufro 

myi sier reagirebas moiTxovs saxelmwifosgan. amis magaliTia, Tundac 

bolo periodSi ganxorcielebuli cvlilebebi, romlebic emsaxureba 

faruli sagamoZiebo moqmedebebisTvis dawesebuli stan dartebis amaR-

lebasa da patimrobis periodul gadasinjvas. miuxedavad erovnuli 

kanonmdeblobiT gaTvaliswinebuli normebis Tavsebadobisa evropul 

konvenciasTan, praqtikaSi, miT ufro, gamoZiebis dros, piris kerZo 

interesebis dacva gansakuTrebiT faqiz mopyrobas saWiroebs da yove-

li konkretuli SemTxvevis dros, pirovnebis uflebebis darRvevasTan 

dakavSirebiT individualuri faqtorebi da maxasiaTeblebi unda iqnas 

gaTvaliswinebuli.
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I. problemis wamoWra

sisxlis samarTlis procesSi ganmtkicebulia araerTi principi, 

romelic uzrunvelyofs samarTliani procesis warmoebas (rogoricaa 

uSualobis, udanaSaulobis prezumfciis, mosamarTlis damoukideb-

lobis, TviTinkriminaciisagan dacvis, simarTlis dadgenisa da sxva 

fundamenturi principebi). maTi darRveva iwvevs adamianis evropuli 

konvenciiT braldebulisaTvis garantirebuli uflebebis darRvevas 

da safrTxes uqmnis samarTliani procesis warmoebas da Sesabamisad, 

samarTlebrivi saxelmwifos princips. statiis mizania daanaxos mkiTx-

vels saproceso SeTanxmeba, romelic calke procesis saxed Camo-

yalibda da dakanonda SejibrebiTi procesis gverdiT, aris Tu ara 

harmoniaSi sisxlis samarTlis procesis fuZemdeblur (maT Soris kon-

stituciiTa da evropuli konvenciiT gaTvaliswinebul) principebTan, 

xom ar uqmnis raime safrTxes samarTliani procesis warmoebas da war-

moSobs Tu ara raime problemebs procesis samarTlianad warmoebisaT-

vis.

saproceso SeTanxmebis mTavari mizania ganaCenis dadgena saqmis 

arsebiTi ganxilvis gareSe, rac gulisxmobs ganaCenis dadgenas mtki-

cebulebebis gamokvlevis gareSe, gamonakliss warmoadgens braldebu-

lis Cveneba, romlis Semowmebac xdeba sasamarTlo sxdomaze mosamar-

Tlis mier. saproceso SeTanxmeba Tavis TavSi moicavs braldebulis 

mier saproceso garantiebze uaris Tqmas misTvis sasurvel da misa-

Reb sasjelze SeTanxmebis Semdeg. mxareebi Tanxmdebian konkretu-

li sasjelis saxesa da zomaze. sasamarTlom SeTanxmebuli konkre-

tuli sasjeli an unda Seufardos an uari Tqvas mis Sefardebaze. 

sasamarTlos ufleba ara aqvs mxareTa Tanxmobis gareSe Secvalos 

aRniSnuli konkretuli sasjeli, rac niSnavs Semdegs: kanonmdebel-

ma CaTvala, rom sasamarTlo SeTanxmebul sasjels unda miejaWvos, 

raTa gamoZiebaSi prokuraturis mier saxelmwifos saxeliT bralde-

bulisaTvis micemuli piroba ar dairRves, braldebulis ndoba Senar-

Cundes, rom mas imaze ufro mkacri sasjeli ar Seefardeba, vidre 

mxareebi SeTanxmdnen. ra xdeba sasjelis Semcirebis kuTxiT, ratom 

ar aqvs ufleba mosamarTles SeTanxmebulze ufro naklebi sasjeli 

Seufardos braldebuls, ratom xdeba sasamarTlo damokidebuli 

sasjelis Semcirebisas mxareTa nebaze, ufro sworad braldebis mxa-

reze? (dacva yovelTvis miesalmeba msubuq sasjels). xom ar zRudavs 

procesis es norma mosamarTlis mier sajelis Sefardebis princips?

zemoT miTiTebulidan gamomdinare, saproceso SeTanxmebis prob-

lematuri sakiTxebi oTx ZiriTad normatiul punqtTTan mimarTebiT 
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unda ganvixiloT, kerZod

1. sisxlis samarTlis procesis ZiriTadi principebi;

2. sasamarTlos miukerZoebloba;

3. sasjelis Sefardeba;

4. braldebulis nebis Tavisufleba.

saqarTvelos sisxlis samarTlis saproceso kodeqsi krZalavs ga-

naCenis gamotanas mxolod erTi mtkicebulebis, da miT ufro mxolod 

braldebulis Cvenebis safuZvelze, saproceso kodeqsi braldebulis 

aRiarebasTan erTad piris msjavrdebisaTvis iTxovs braldebis dama-

dasturebel sxva mtkicebulebebis erTobliobas (sssk-is me-13 muxli). 

swored aq Cndeba problema, vinaidan saproceso SeTanxmeba saqmis ar-

sebiTi ganxilvis gareSe warmoebs da sasamarTlo sxdomaze mxolod 

braldebulis Cvenebis gamokvlva xdeba, sxva mtkicebulebebis ki _ 

ara. ganaCens saproceso SeTanxmebisas safuZvlad udevs braldebu-

lis aRiarebiTi Cveneba da gamoZiebaSi mopovebuli, sasamarTlo sxdo-

maze gamoukvleveli mtkicebulebebi. ufro metic, praqtikaSi xSirad 

gamoZiebis procesSi mxareebi Tanxmdebian saqmis faqtobriv garemoebeb-

ze da mere am garemoebebzea agebuli TviT aRiarebiTi Cveneba783.

statiaSi ganxiluli da gaanalizebuli iqneba yvela miTiTebuli 

problematuri sakiTxi da SemoTavazebuli iqneba maTi gadaWris gzebi.

II. saproceso SeTanxmebis Sesabamisoba sisxlis samarTlis 

procesis ZiriTad principebTan

1. zogadi mimoxilva

saproceso SeTanxmebiT sisxlis samarTlis procesSi konsesua-

luri elementebi iqna Semotanili. SeTanxmeba sisxlis samarTlis pro-

cesSi yovelTvis dakavSirebulia procesis mTel rig umniSvnelovanes 

principebze uaris TqmasTan. sainteresoa SeTanxmeba sisxlis procesSi 

konstituciur-samarTlebrivad ramdenadaa dasaSvebi? es sakiTxi or 

mxares moicavs: erTi, braldebulis konstituciiT ganmtkicebuli ga-

rantiebi da meore, sazogadoebrivi-sajaro interesi.

procesis umTavresi mizania samarTlebrivi mSvidobis aRdgena. 

samarTlebrivi mSvidoba mniSvnelovania ara mxolod saxelmwifosaT-

vis aramed aseve sazogadoebisa da maT Soris dazaralebulisaTvis. 

samarTlebrivi mSvidoba ver aRdgeba da amis praqtikuli magaliTe-

bi saqarTvelos marTlmsajulebaSi arsebobs, 2004-2012 wlebSi, sap-

783 Wesslau, ZStW (116), 2004, 150.
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roceso SeTanxmebiT Tu SeTanxmebis gareSe braldebuli usamarTlo 

sasjels miiRebs (am Temaze ufro farTod qvemoT iqneba saubari), 

ganaCeni yo velTvis usamarTloa, Tu sasamarTlos mier Sefardebuli 

sasjeli Seusabamoa, Cadenili danaSulis simZimesa da braldebulis 

pirovnebasTan.

konstituciur-samarTlebrivi principebis TvalsazrisiT prob-

lemas warmoadgens aseve Tanasworuflebianobis principi. saproceso 

SeTanxmeba mniSvnelovan SeRavaTebs hpirdeba braldebuls, kerZod, 

materialuri kodeqsiT gaTvaliswinebul sasjelis minimumze naklebs, 

maSin, rodesac aseTive aRiarebis SemTxvevaSi, ufro metic, gulwrfe-

li monaniebis SemTxvevaSic ki aseTi SeRavaTi ar vrceldeba Sejibre-

biTi (normaluri) procesis warmoebisas braldebulze. analogiuri 

problema Cndeba iseT konstituciur garantiebze, rogoricaa: Tanas-

woruflebianobis principi, udanaSaulobis prezumfcia, TviTinkrimi-

naciisagan dacvis garantia. am Temas ori mxare aqvs, kerZod: 

a. normatiuli, rac gulisxmobs braldebulis ZiriTad uflebebze 

saerTod uaris Tqmis dasaSvebobas da

b. empiriuli, braldebulis uaris dasaSvebobis winapirobebi, ra 

winapirobiT daiSveba uflebaze uari.784

pirvel SemTxvevaSi problema Cndeba iq, sadac, braldebuli uars 

ambobs nebayoflobiT mis konstituciiT, adamianis uflebaTa evropu-

li konvenciiTa da saproceso kodeqsiT garantirebul uflebebze da 

iq, sadac, unda dadgindes nebayoflobiTobis kriteriumebi. es Zalian 

rTuli sakiTxebia, vinaidan nebayoflobiToba arasodes ar warmoad-

gens absolutur kategorias, aramed yovel konkretul SemTxvevaSi 

unda iqnas ganxiluli, swored aq aris saWiro empiriuli kvleva, Tu 

praqtikaSi yovel konkretul SemTxvevaSi ra kriteriumebi yalibdeba 

nebayoflobiTobis Sesafaseblad uflebaze uaris saTqmelad. TviT 

materialur sisxlis samarTalSi nebayoflobiT danaSaulze xelis 

aRebis SemTxvevaSic ar arsebobs nebayoflobiTobis zogadi cneba.

2. saproceso SeTanxmeba da TviTinkriminaciisagan dacvis ufleba

saproceso SeTanxmebis sagans braldebulis mier sakuTari Tavis 

dadanaSauleba warmoadgens. realurad procesSi braldebuli mowi-

naaRmdege mxares ki ar warmoadgens da braldebis mxares ki ar upi-

784 Eser, ZStW 104 (2), 1992, 391.
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rispirdeba, aramed, piriqiT, igi TviTon sakuTari Tavis damnaSaveo-

bas asabuTebs da amtkicebs, rom brali miuZRvis danaSaulis CadenaSi, 

riTac igi uars ambobs TviTinkriminaciisagan dacvis uflebaze.

saproceso SeTanxmeba garkeul safrTxeebs uqmnis da zRudavs 

TviTinkriminaciisagan dacvis uflebas, vinaidan braldebuli ufle-

baze uars ambobs saxelmwifos mxridan misTvis sasurveli sasjelis 

Sefardebis dapirebis miRebis Semdeg, rac garkveulwilad zegavle-

nas axdens braldebulis nebis Tavisuflebaze. saxelmwifos mier aRi-

arebiTi Cvenebis sanacvlod msubuqi sasjelis dapireba paralelurad 

aseve Seicavs safrTxes, rom saproceso SeTanxmebis SeTavazebis Sem-

TxvevaSi, Tu braldebuli ar daeTanxmeba SeTavazebul pirobebs, ar 

iTanamSromlebs gamoZiebasTan da ar aRiarebs danaSauls, normaluri 

procesis (SejibrebiT procesi) warmoebisas mkacrad daisjeba. saqarT-

veloSi, sasamarTlo praqtikaSi, amis realuri magaliTebi arsebobs. 

mag., energetikis yofili ministris daviT mircxulavas braldebis 

saqme, romelsac saproceso SeTanxmebisas saxelmwifo mas sTavazob-

da pirobiT msjavrs ramdenime milioni fuladi Tanxis saxiT jarimis 

gadaxdis SemTxvevaSi, mircxulavam brali ar aRiara, mas sabolood 

Seefarda 15 wliT Tavisuflebis aRkveTa.

3. saproceso SeTanxmeba da udanaSaulobis prezumfcia

mniSvnelovan problemas saproceso SeTanxmebasa da udanaSaulo-

bis prezumfcias Soris warmoadgens is garemoeba, rom saproceso Se-

Tanxmebas mudmivad safuZvlad udevs piris msjavrdeba da ara gamar-

Tleba785, riTac udanaSaulobis prezumfcia realurad iqceva piris 

damnaSaved cnobis varaudad. sisxlis samarTlis procesSi saproce-

so SeTanxmebis amosavalia varaudi piris damnaSaveobaze. saproceso 

SeTanxmebas safuZvlad udevs hipoTeza, rom braldebulma misTvis 

bralad wardgenili qmedeba namdvilad Caidina786.

saproceso SeTanxmebiT realurad braldebuli uars ambobs misi 

braleulobis sakiTxis gamokvlevaze. sasamarTlo sxdomaze saproce-

so SeTanxmebis mizani, kerZod, arsebiTi ganxilvis gareSe piris msjav-

rdeba ewinaaRmdegeba udanaSaulobis prezumfcias, vinaidan es mizani 

saqmis garemoebebis gamokvlevis gareSe miiRweva, mxolod aRiarebiTi 

Cvenebis safuZvelze. sasamarTloSi saqmis ganxilvisas ar xdeba saqmis 

masalebis srulyofili gamokvleva. mosamarTle piris damnaSaveoba-

ze daskvnas akeTebs ara arsebiTi ganxilvisas gamokvleuli mtkice-

785 Huttenlocher, 2007, 35.
786 Weigend, JZ 1990, 777.
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bulebebis safuZvelze, aramed gamoZiebis masalebisa da sasamarTloze 

gamokvleuli braldebulis aRiarebiTi Cvenebis safuZvelze.

4. sasjelis Sefardeba

(mosamarTlis upiratesi ufleba sasjelis Sefardebaze)

saqarTvelos konstituciiT sasamarTlo xelisuflebis is Stoa, 

romelsac marTlmsajulebis ganxorcieleba evaleba. sasjelis Se-

fardeba (sasjelis Sefardeba moicavs sasjelis daniSvnis wess, rogorc 

materialuri, aseve procesualuri TvalsazrisiT) marTlmsajulebis 

ganxorcielebaa, risi uflebac mxolod sasamarTlos gaaCnia. saqarT-

velos konstituciis 59-e da 63-e muxlebSi ganmtkicebuli debule-

bebi emsaxureba xelisuflebis danawevrebis princips. gansazRvravs ra 

mosamarTlis rols marTmlsajulebis ganxorcielebisas.

saproceso SeTanxmeba zRudavs aRniSnul princips, rameTu ganaCe-

ni aseT SemTxvevaSi didwilad aris Sedegi mxareTa winaswari molapara-

kebisas miRweuli SeTanxmebis, da ara suverenulad mosamarTlis mier 

miRebuli gadawyvetileba. marTalia, sabolood sasamarTlo ufardebs 

sasjels, magram sasamarTlo SezRudulia sasjelis Sefardebisa da Se-

fasebis wesebis srulyofilad gamoyenebaSi da igi Tavisi Tavisufali 

SexedulebiT, damoukideblad ver iRebs gadawyvetilebas sasjelis 

saxe sa da zomaze. saproceso SeTanxmebis farglebSi sasamarTlos 

waredgineba mxareTa mier ukve winaswar gansazRvruli konkretuli 

sasjelis saxe da zoma. sasamarTlom unda miiRos gadawyvetileba Se-

ufardos Tu ara braldebuls mxareTa molaparakebis Sedegad ukve 

winaswar gansazRvruli sasjelis saxe da zoma. Tu sasamarTlo ar 

daeTan xmeba mocemul sasjelis saxes an zomas da miiCnevs, rom sxva 

sasjelis saxe da zomaa mizanSewonili braldebulis dasasjelad, 

mxareebs aseT SemTxvevaSi, vetos ufleba gaaCniaT. maT ufleba aqvT 

sasjelis cvlilebaze uari ganacxadon. ra Sedegi dgeba aseT SemTxveva-

Si. maTi uaris SemTxvevaSi sasamarTlos ufleba erTmeva Seufardos 

is sasjeli, romelic TviTon miaCnia samarTlianad. aseT SemTxvevaSi 

sasamarTlo saqmes ubrunebs prokuraturas, rac mkafiod usvams xazs 

imas, rom sasjelis saxisa da zomis gansazRvrisas sasamarTlo ar aris 

Tavisufali, ver sargeblobs Tavisi Sinagani rwmeniT gadawyvetilebis 

miRebisas, damokidebulia mxareebze da sasjelis Sefardeba realurad 

mxolod sasamarTlos upiratesi ufleba ki ar aris, aramed mxareebisa 

da sasamarTlos erToblivi uflebaa.

garda aRniSnulisa, saproceso SeTanxmeba qmnis safrTxes, msgavs 
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viTarebaSi msgavsi Semamsubuqebeli da damamZimebeli garemoebebis pi-

robebSi braldebulebi uTanasworod daisajon.

marTalia, saproceso SeTanxmeba gamoricxavs bralze SeTanxmebas, 

piris braleulobis sakiTxze sasamarTlo gadawyvetilebas iRebs mis 

mier dadgenili faqtobrivi garemoebebis safuZvelze, magram ssk-is 

55-e muxlis Sesabamisad, braldebulis aRiareba saproceso SeTan-

xmebisas gansakuTrebul Semamsubuqebel garemoebas warmoadgens. ssk-is 

55-e muxli SesaZleblobas iZleva prokurorma braldebuls aRiarebis 

sanacvlod SesTavazos kanoniT gaTvaliswinebul sasjelis udables 

zRvarze naklebi sasjelis zoma da saxe da sasamarTlom daniS nos 

am kodeqsis Sesabamisi muxliT dawesebuli sasjelis zomis udables 

zRvar ze naklebi sasjeli an sxva, ufro msubuqi saxis sasjeli. sap-

roceso SeTanxmebis gansakuTrebul garemoebad aRiarebis safuZve-

lia braldebulis aRiarebiTi Cveneba. aRiarebiT Cvenebas saproceso 

SeTnxmebisas gansxvavebuli samarTlebrivi Sedegi aqvs sasjelis Se-

fardebisas, Cveulebriv normalur, SejibrebiT procesze braldebu-

lis aRiarebiTi Cvenebisagan gansxvavebiT.

marTalia, ssk-is 54-e muxli saproceso SeTanxmebis gareSe arse-

biTi ganxilviT Catarebul normalur procesSi braldebulis aRiare-

bas pirdapir iTvaliswinebs, rogorc Semamsubuqebel garemoebas da 

sasjelis Sefardebisas kanonmdebeli zustad ganusazRvravs mosamar-

Tles Semsubuqebis minimalur zRvars, kerZod, sasjelis vada an zoma 

ar unda aRematebodes am kodeqsis kerZo nawilis Sesabamisi muxliT 

an muxlis nawiliT gaTvaliswinebuli yvelaze mkacri saxis sasjelis 

maqsimaluri vadis an zomis sam meoTxeds, magram ar iTvaliswinebs 

kanoniT gaTvaliswinebulze ufro msubuqi sasjelis Sefardebas. sap-

roceso SeTanxmebisas ki kanonmdebelma gansakuTrebuli mniSvneloba 

mianiWa braldebulis aRiarebas da aseT SemTxvevebSi dasaSvebad miiC-

nia pirisaTvis bralad wardgenili ssk-is Sesabamisi muxliT gaTvalis-

winebuli danaSaulisaTvis sasjelis qveda zRvris garRveva da iseTi 

msubuqi sasjelis Sefardebac ki, romelic konkretuli muxliT saer-

Tod sasjelis saxed araa gaTvaliswinebuli. mag., ganzrax mkvleloba, 

ganzrax mkvlelobisaTvis ssk-is 108-e muxli iTvaliswinebs Tavisuf-

lebis aRkveTas Svididan TxuTmet wlamde. erTmaneTis msgavs viTare-

baSi sxvadasxva braldebulebma, romlebsac msgavsi Semamsubuqebeli 

da damamZimebeli garemoebebi gaaCniaT, SesaZlebelia erTmaneTisagan 

mkveTrad gansxvavebuli sasjeli miiRon, iqidan gamomdinare, proce-

sis ra saxes airCeven, saproceso SeTanxmebas Tu SejibrebiT process. 

saproceso SeTanxmeba iTvaliswinebs pirisaTvis kanoniT gaTvaliswine-

bulze msubuqi sasjelis Sefardebas, SesaZlebelia mag., braldebuls 
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108-e muxliT gaTvaliswinebul minimalur sasjelze naklebi SesTava-

zon, magaliTad, 3 wliT Tavisuflebis aRkveTa an pirobiTi msjavri, 

xolo SejibrebiT procesSi bralis aRiarebisas mosamarTle sasjelis 

mxolod minimaluri zRvarze _ 7 welze SeiZleba SeCerdes.

rogorc vxedavT, aRiarebiT Cvenebas sxvadasxva Sedegebi aqvs 

sasjelis Sefardebis kuTxiT. saproceso SeTanxmebisas braldebulis 

mxolod mtknar sityvebs, `diax me Cavidine~, `me viyavi am qmedebis Cam-

deni~, bevrad ufro msubuqi sasjeli aqvs Sedegad, vidre braldebulis 

gulwrfel aRiarebas da mis aqtiur TanamSromlobas gamoZiebasTan 

saqmis arsebiTi ganxilvisas. es ki garkveul safrTxeebs qmnis ganaCenis 

samarTlianobis kuTxiT, miT ufro, rom kanonmdebeli ar azustebs aRi-

arebis xasiaTs, aRiareba unda iyos Tu ara gulwrfeli da axldes Tu 

ara Tan aseve gulwrfeli monanieba. Tu monanieba gulwrfeli ar aris 

maSin aRiarebis safuZveli aris mxolod sargebeli, rasac braldebuli 

saproceso SeTanxmebiT iRebs. realurad braldebulis aRiareba xdeba 

gacvliTi saSualeba saxelmwifosa da mxares Soris, kerZod, saqmis ar-

sebiTi ganxilvis gareSe braldebulis aRiarebis sanacvlod sasjelis 

Semcireba. aRiarebiTi CvenebisaTvis sasjelis Semcireba da zogadad, 

saproceso SeTanxmebac damokidebulia imaze, Tu prokuraturasa da 

sasamarTlos ramdenad esaWiroebaT es aRiareba, raTa gamamtyunebeli 

ganaCeni gamotanil iqnas, swrafad da ekonomiurad, arsebiTi ganxilvi-

sas mxareTa Soris yovelgvari davis gareSe. amgvarad, sasjelis zomis 

gansazRvris safuZveli xdeba ara piris gulwrfeli monanieba da bra-

lis xarisxi, aramed procesiis ekonomia da swrafad dasruleba.

5. samarTliani sasamarTlo ganxilvis principi

samarTlebrivi saxelmwifos principidan saqarTvelos konsituci-

is me-4 muxlidan gamomdinareobs samarTliani sasamarTlo ganxilvis 

ufleba, romelic ganmtkicebulia evropuli konvenciis me-6 muxlSi 

da sisxlis samarTlis procesis saxelmZRvanelo principia. am prin-

cipis Tanaxmad braldebuls SesaZlebloba unda mieces gamoiyenos 

misi yvela procesualuri ufleba procesis mimdinareobisas. sapro-

ceso SeTan xmebisas braldebuli mowinaaRmdege mxares aRiarebas da 

misi evropuli konvenciiT garantirebuli uflebebiT sargeblobaze 

uars sTavazobs misTvis sasurveli sasjelis sanacvlod, braldebu-

li endoba aseT SeTanxmebas, is uars ambobs misi uflebebiT aqtiur 

sargeblobaze, iZleva aRiarebiT Cvenebas da Sesabamisad, mniSvnelo-

van informacias (mtkicebulebebs) sakuTari Tavis winaaRmdeg, Tumca 
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SesaZlebelia, rom braldebulma uari Tqvas sabolood saproceso Se-

Tanxmebaze, an sasamarTlom ar daamtkicos es SeTanxmeba. procesi aseT 

SemTxvevaSi braldebulis mimarT usamarTlod warimarTeba, miuxe-

davad imisa, rom, Tu ver Sedga saproceso SeTanxmeba, kanoni icavs 

braldebuls da dauSveblad cnobs misive Cvenebis mis sawinaaRmde-

god gamoyenebas (sssk-is 214-e muxli). Tumca Riad rCeba sakiTxi am 

Cvenebis safuZvelze gamoZiebaSi mopovebul mamxilebel mtkicebule-

bebs ra bedi eweva? isini dauSveblad CaiTvleba saproceso kodeqsis 

sssk-is 72-e muxlis Sesabamisad, Tu dasaSvebi iqneba? sssk-is 72 muxli 

exeba kanonis darRveviT mopovebul mtkicebulebaTa dauSveblobas. 

Tu saproceso SeTanxmeba ver Sedgeba molaparakebebis dros, bralde-

bulis aRiareba ar aris kanonis darRveviT mopovebuli mtkicebuleba, 

aq mxolod SeTanxmeba ver iqna bolomde miyvanili, rac aseve kanoniT 

dasaSvebia. ra bedi unda ewios braldebulis aRiarebiT mopovebul 

mtkicebulebebs, roca braldebulis mizeziT ver Sedga saproceso Se-

Tanxmeba, kanoni amaze ar saubrobs. es ki safrTxes uqmnis braldebulis 

mimarT samarTliani procesis warmoebas. marTalia, kanoni calsaxad 

adgens, rom, Tu sasamarTlo ar daamtkicebs saproceso SeTanxmebas, 

braldebulis mier sasamarTlosTvis miwodebuli yvela informacia 

dauSvebelia da braldebulis winaaRmdeg ver iqneba gamoyenebuli, ma-

gram kanoni ar gansazRvravs gamoZiebaSi micemul informaciis beds.

es principi udavod irRveva maSin, rodesac Seusabamod araTana-

baria mxareebs Soris SeTavazebis sagani, gansakuTrebiT ki sasjelis 

saxe da zoma, amas adgili aqvs maSin, rodesac saproceso SeTanxmebisas 

SeTavazebuli sasjeli mkveTrad gansxvavdeba SejibrebiTi procesis 

dros mosalodneli sasjelisagan. aRniSnul princips safrTxeebi ma-

Sinac emuqreba, roca braldebulze msubuqi sasjeliT manipulireben 

aRiaros danaSaulis Cadena. saproceso SeTanxmebiT realurad bral-

debuls eWvs uCenen SejibrebiT processa da mis Sedegebze, rac samar-

Tliani sasamarTlo ganxilvis princips zRudavs. aqedan gamomdinare, 

TavisTavad dumilis ufleba da udanaSaulobis prezumfciac izRude-

ba. saxelmwifos mxridan sasjelis saxe da zoma, rogorc instrumenti 

ise gamoiyeneba aRiarebis misaRebad787. braldebuli, romelic garige-

baSi Sedis saxelmwifosTan, yovelTvis garkveulwilad iZulebis qve-

Saa, SeTanxmebis Sedegad miRebuli sargebeli ar dakargos da am Se-

Tanxmebis pirobebs Tanxmdeba. es ki xels uSlis, rom braldebulma 

misTvis miniWebuli yvela ufleba srulyofilad gamoiyenos.

787 Altenhein, JZ 2010, 58.
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6. Tanasworuflebianobis principi

Tanasworuflebianobis princips safrTxe eqmneba yovelTvis, 

roca erT-erTi braldebuli sxva braldebulis msgavs viTarebaSi, 

msgavsi pirobebis, msgavsi faqtobrivi garemobebisa da mtkicebule-

bebis arsebobisas, SejibrebiT procesSi sakuTari udanaSaulobis 

dasamtkiceblad Tavisi uflebebis gamoyenebisaTvis, yovelTvis ufro 

mkacrad isjeba, vidre is braldebuli, vinc debs saproceso SeTan-

xmebas. realurad braldebulisaTvis Sefardebuli sasjelis simkacre 

damokidebulia imaze, rom braldebuli irCevs SejibrebiT process 

da misTvis garantirebul yvela uflebas srulyofilad iyenebs. aqve 

aRsaniSnavia, rom saproceso SeTanxmebis damtkiceba damokidebulia 

mosamarTleze, arian mosamarTleebi, romlebic momxreni arian sapro-

ceso SeTanxmebis, arseboben mosamarTleebi, romlebic kritikulad 

arian am institutis mimarT ganwyobilni da uars amboben saproceso 

SeTanxmebis gaformebaze ar eTanxmebian ra mis pirobebs, rac niSnavs 

imas, rom xSirad braldebulis bedi SemTxveviTobazea damokidebuli, 

romel mosamarTlesTan moxvdeba misi saqme.

7. sasamarTlos miukerZoebloba

saqarTvelos konstituciiT nebismier pirs ufleba aqvs misi saqme 

ganixilos damoukidebelma mosamarTlem. saproceso SeTanxmeba zRu-

davs mosamarTlis damoukideblobis princips, kerZod, saproceso 

SeTanxmebis damtkicebisas ganaCenis gamotanmde mosamarTle aSkarad 

gamoxatavs, rom igi raime prognozs ki ar akeTebs piris damnaSaveobaze 

an udanaSaulobaze, aramed igi calsaxad miiCnevs, rom mas piris dam-

naSaveobaSi eWvi ar epareba, amaze gansakuTrebiT metyvelebs mosamar-

Tlis mier mxareTaTvis SeTavazeba saproceso SeTanxmebis pirobebis 

Secvlaze. roca mosamarTle mxareebs sTavazobs saproceso SeTan-

xmebis pirobebi Secvalon, mas ukve winaswar aqvs azri gamoxatuli 

piris damnaSaveobaze. mxareTa mier pirobebis Secvla mosamarTlis Se-

Tavazebis Sesabmisad ukve gamamtyunebel ganaCens niSnavs.

saproceso SeTanxmebis dadebis SeTavazeba SeuZlia rogorc bral-

debuls/msjavrdebuls, ise prokurors. saqmis arsebiTi ganxilvis 

dawyebisas sasamarTlo uflebamosilia gaarkvios mxareebs Soris sap-

roceso SeTanxmebis dadebis SesaZlebloba. es ki Semdegs gulisxmobs, 

saproceso SeTanxmeba gamoZiebis procesSi an ar, an ver Sedga, arse-

biTi ganxilvis dawyebamde mosamarTle uflebamosilia gaarkvios xom 

ar arsebobs mxareTa neba saproceso SeTanxmebaze. im momentidan, roca 
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mosamarTle iwyebs garkvevas, xom ar surT mxareebs dadon saproce-

so SeTanxmeba, maSinve SesaZlebelia daskvnis gakeTeba imis Taobaze, 

rom mosamarTle mis xelT arsebuli saqmis masalebidan gamomdinare 

ukve gamamtyunebeli ganaCenisaken ixreba788. rogorc zemoT aRiniSna, 

mosamarTle realurad winaswar gamoxatavs azrs piris msjavrdebaze, 

roca igi mxareebs sTavazobs Secvalon saproceso SeTanxmebis pirobe-

bi sasamarTlosaTvis sasurveli mimarTulebiT, mxareTa mier mosamar-

Tlis miTiTebiT Secvlili pirobebi yvela SemTxvevaSi gamamtyunebli 

ganaCeniT sruldeba. Tu pirobebs mxareebi ar Secvlian, sasamarTlo 

saqmes ubrunebs prokuraturas.

8. uSualobis principi

saproceso SeTanxmeba rom uSualobis pricips zRudavs, dReisaT-

vis davis sagans ar warmoadgens. arsebiTi ganxilvisas sasamarTlo 

gadawyvetilebis miRebaSi mTliani procesis manZilze Tavisufalia, 

igi vinmes an raime sxva mosazrebebze damokidebuli ar aris, mosamar-

Tle uwyvetad eswreba process da uSualod qmnis Tavis azrs da STabe-

Wdilebas bralad wardgenil qmedebasTan dakavSirebiT, mosamarTle 

gadawyvetilebas iRebs saqmis arsebiTi ganxilvis dros gamokvleuli 

masalebis safuZvelze. saproceso kodeqsis Sesabamisad, sasamarTlos 

ganaCeni dasabuTebuli rom iyos, is unda efuZnebodes sasamarTlo 

ganxilvis dros gamokvleul, gonivruli eWvis gamomricxav mtkice-

bulebaTa erTobliobas (sssk-259-e muxli), sasamarTlom swored uSua-

lod mis Tvalwin, misi yuris gasagonad mxareTa mier gamokvleuli 

aseTi mtkicebulebis safuZvelze unda gaakeTos daskvna piris dam-

naSaveobis Tu udanaSaulobis Taobaze789. saproceso SeTanxmebisas ki 

mtkicebulebaTa gamokvleva ar warmoebs, garda braldebulis aRiare-

biTi Cvenebisa. moqmedi kanonmdeblobiT saproceso SeTanxmebas sa-

samarTlo amtkicebs da gamoaqvs ganaCeni (ssskis 212-e muxli), rac imas 

niSnavs, rom sasamarTlos arafris Secvlis ufleba ar gaaCnia ukve 

mxareTa mier dadebul saproceso SeTanxmebis pirobebSi, mosamarTlem 

upirobod, mxareebis mier winaswar gansazRvruli sasjelis saxiTa da 

zomiT (sasamarTlo aq cvlilebas ver Seitans) unda daamtkicos sapro-

ceso SeTanxmeba, anu upirobod miiRos ukve mxareTa mier SeTanxmebu-

li faqtebi an mxareebs SesTavazos winapirobebis Secvla da daelodos 

maT pasuxs. winaaRmdeg SemTxvevaSi mas ori SesaZlebloba gaaCnia: a. 

788 Schütz, 2015, 155.
789 Laliashvili, 2012, 41.
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saqmis prokurorisTvis dabruneba an b. kanoniT dadgenili wesiT saq-

mis arsebiTi ganxilva. saproceso SeTanxmeba zRudavs mtkicebulebis 

gamokvlevas, kerZod, Semowmdeba mxolod braldebulis aRiarebiTi 

Cveneba, sxva mtkicebulebis gamokvleva ar daiSveba. vinaidan ganaCeni 

dauSvebelia efuZnebodes mxolod aRiarebiT Cvenebas, kanonmdebelma 

saproceso SeTanxmebisas dasaSvebad miiCnia gamoZiebaSi mopovebuli 

mtkicebulebebis piris msjavrdebisaTvis gamoyeneba, rac arRvevs uSu-

alobis princips. realurad sasamarTlo cnobs gamoZiebisas dadgenil 

faqtobriv garemoebebs, TviTon xelaxla arafers adgens. igi amowmebs 

mxolod saqmis masalebSi arsebuli yvela mtkicebuleba braldebulis 

aRiarebas efuZneba Tu ara da arkvevs braldebulma saqmis garemoe-

bebi, rac gamoZiebam daadgina aRiara Tu ara. amgvarad, sasamarTlo 

saproceso SeTanxmebas amtkicebs da ganaCens iRebs mxolod bralde-

bulis aRiarebiTi Cvenebisa da gamoZiebaSi mopovebuli aRiarebasTan 

urTierTSeTanxmebuli saqmis masalebis safuZvelze ise, rom am mtki-

cebulebebis dasaSvebobis, arc maTi utyarobis sakiTxis gamokvleva 

ar warmoebs mxareTa mier sasamarTlo sxdomaze.

aqve aRsaniSnavia, rom braldebulis aRiarebas sxvadasxva funqcia 

aqvs, erTi mxriv, is SeiZleba iyos sasjelis Semamsubuqebeli gare-

moeba, meore mxriv, is mtkicebulebas warmoadgens, Tumca aRiareba 

simarTlis garanti arasodes aris.

9. braldebulis nebis Tavisufleba

saqarTevlos sisxlis samarTlis saproceso kodeqsis me-4 muxli 

krZalavs piris nebis Tavisuflebaze zemoqmedebas iseTi zomebiT 

rac kanoniT araa gaTvaliswinebuli. es muxli dauSveblad acxadebs 

rogorc piris nebaze fizikuri zemoqmedebas an aseTi zemoqmedebis 

muqaras. am muxlis me-2 nawilSi asaxulia yvela is dauSvebeli meTo-

debi, rac gavlenas axdens adamianis nebis Tavisuflebaze. es meTo-

debi oTx jgufad iyofa: a. adamianis sxeulze ganxorcielebuli ze-

moqmedeba (wameba, Zaladoba, sastiki mopyroba); b. uSualod adamianis 

fsiqikaze ganxorcielebuli zemoqmedeba (hipnozi, muqara, motyueba, 

SeRavaTebis dapireba, romelic kanoniT ar aris gaTvaliswinebuli); g. 

sisxlis samarTlis procesis farglebs gareSe iZuleba; d. samedicino 

Careva an sxva iseTi RonisZiebebi gamoyeneba, romlebic zemoqmedebs 

adamianis mexsierebaze an azrovnebaze. am muxlis Sesabamisad, kanoniT 

gauTvaliswinebeli SeRavaTis dapireba Rirsebis Selexvaa. es ufleba 

gamomdinareobs braldebulis rogorc subieqtis samarTlebrivi mdgo-
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mareobidan sisxlis samarTlis procesSi da braldebulis moTxovni-

dan, rom mas swored rogorc subieqts ise moepyran procesSi.

saproceso SeTanxmeba Tavis TavSi saxelmwifos mxridan SeRavaTebis 

dapirebas Seicavs sasjelis Semcirebaze. aseTi SeRavaTis dapireba 

bolomde unda iqnas SenarCunebuli da braldebulis ndobas unda 

efuZnebodes, winaaRmdeg SemTxvevaSi adgili eqneba ukanono dapirebas. 

ras warmoadgens SeRavaTi? ras niSnavs kanoniT gauTvaliswinebeli an 

gaTvaliswinebuli SeRavaTebis dapireba? sad gadis zRvari kanoniT 

gaTvaliswinebul da kanongareSe SeRavaTis dapirebas Soris?

SeRavaTis dapireba zogadad braldebulisaTvis iseTi mdgomareo-

bis Seqmnaa, romelsac braldebuli Tavis sasargeblod aRiqvams, rac 

ganapirobebs mis aRiarebas790.

 saproceso SeTanxmebisaTvis SeRavaTebi gaTvaliswinebulia ro-

gorc sisxlis materialur, aseve saproceso kodeqsiT (sssk-is 219-e 

muxli piris sasjelisa da sisxlissamarTlebrivi pasuxismgeblobis-

agan sruliad gaTavisufleba, ssk-is 55-e muxli saproceso SeTan-

xmebisas kanoniT gaTvaliswinebulze ufro msubuqi sasjelis daniSv-

na). am sakiTxebze mecnierebaSi sxvadasxva pozicia arsebobs. mecnierTa 

nawili Tvlis, rom yovelgvari SeRavaTis dapireba piris nebis Ta-

visuflebaze zemoqmedebaa da dauSvebelia, vinaidan aseTi SeRavaTis 

dapireba zemoqmedebs aRiarebis miRebaze. sapirispiro mosazrebiT 

SeRavaTis dapireba maSinaa ukanono, Tu aseTi dapirebis Sesruleba 

samarTlebriv CarCoebSi ver eqceva da ver Sesruldeba791. es SesaZle-

belia imaSi gamoixatos, rom piri, vinc SeRavaTs hpirdeba, amisTvis 

uflebamosili ar aris, an SeRavaTis dapireba saqmis garemoebebidan 

gamomdinare dauSvebelia.

rogorc sisxlis materialuri, aseve saproceso kodeqsi ar gamo-

ricxavs saproceso SeTanxmebisas kanoniT gaTvaliswinebuli SeRa-

vaTebis dapirebas. materialuri sisxlis samarTlis kodeqsi iTva-

liswinebs aRiarebis sanacvlod sasjelis Semcirebas (ssk-is 54-e 

muxli), xolo TviT saproceso SeTanxmebis instituti sasjelis Se-

fardebisas gansakuTrebul Semamsubuqebel garemoebadaa miCneuli, 

ris safuZvelzec daiSveba kanoniT gaTvaliwinebul sasjelze msubuqi 

sasjelis braldebulisaTvis SeTavazeba. marTalia, aRiareba da sapro-

ceso SeTanxmeba kanoniT gaTvaliswinebuli sasjelis Semamsubuqebel 

garemoebadaa miCneuli, magram, miuxedavad amisa, arsebobs safrTxeebi, 

rom swored am dapirebiT da aseTi SeRavaTis SeTavazebiT SesaZle-

790 Laliashvili, 2012, 78-79.
791 Diemer,  KK zur Strafprozessordnung, §136, Rn. 33.
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belia SeizRudos piris nebis Tavisufleba. arCevanis Tavisufleba, 

aRiaros Tu ara danaSauli, dakavSirebulia lmobier sasjelis miRe-

basTan. kanoniT gaTvaliswinebuli yoveli aseTi SeRavaTis SeTavazeba 

Tavis TavSi moicavs mkacri sasjelis gamoyenebis muqaras konfron-

taciis SemTxvevaSi. magaliTad, gamoZiebis procesSi braldebis mxare 

sTavazobs kanoniT gaTvaliswinebul SeRavaTebs, Tuki braldebuli 

ar daTanxmdeba TanamSromlobas da saproceso SeTanxmeba ver Sedge-

ba, mas emuqreba sasjelis nawilSi viTarebis gauareseba, radgan gan-

sxvaveba kanoniT gaTvaliswinebul SeRavaTebsa da kodeqsis Sesabamisi 

muxliT gaTvaliswinebul sasjels Soris sakmaod didia. braldebulis 

winaSe dgas _ airCios misTvis saproceso SeTanxmebisas SeTavazebuli 

sasjeli, romelic SesaZlebelia kanoniT gaTvaliswinebulze ufro 

msubuqi iyos, an  damatebuli sasjeli, Tu igi uars ityvis saproceso 

SeTanxmebaze. sasjelebs Soris aseTi gansxvaveba saproceso SeTanx-

mebis qvakuTxedia, gansakuTrebiT saqarTvelos sisxlis samarTlis 

kanonmdeblobiT, saproceso SeTanxmebisas SeTavazebul sasjelsa da 

SeTanxmebaze uarisas mosalodnel sasjelebs Soris, kanonidan gamom-

dinare, sakmaod didi sxvaobaa, rac arasamarTliani gadawyvetilebis 

miRebis safrTxeebs qmnis. aseTi didi sxvaoba saproceso SeTanxmebi-

sas kanoniT gaTvaliswinebul da saproceso SeTanxmebaze uaris SemTx-

vevaSi mosalodnel sasjels Soris, aiZulebs braldebuls an airCios 

saproceso SeTanxmeba, an gaiTvaliswinos, rom uaris SemTxvevaSi mosa-

lodnelia misTvis SeTavazebuli sasjeli sakmaod gamkacrdes. es ukve 

dauSvebeli muqaraa.

aqve aRsaniSnavia, rom bralis xarisxis Seusabamo, araproporcili 

sasjelis SeTavazeba zogadad dauSvebelia. aseTi SeTavazeba gavlenas 

axdens piris nebis Tavisuflebaze792. saproceso SeTanxmebiT Tu sap-

roceso SeTanxmebis gareSe, ganaCeni unda iyos samarTliani, es proce-

sis fuZemdebluri principia da ganmtkicebulia sssk-is 259-e muxlSi, 

romlis Sesabamisadac, ganaCeni maSinaa samarTliani, Tu daniS nuli 

sasjeli Seesabameba  msjavrdebulis pirovnebas da mis mier Cadenili 

danaSaulis simZimes. ssk-is 55-e muxli saproceso SeTanxmebisas iT-

valiswinebs kanoniT gaTvaliswinebulze msubuqi sasjelis daniSvnas, 

swored aq Cndeba safrTxe, Tu ramdenad samarTliania iseTi sasjelis 

saxis da zomis SeTavzeba, romelic misi msubuqi xasiaTidan gamomdi-

nare sisxlis samarTlis kodeqsis im muxlSi ar aris gaTvaliswinebuli, 

rac braldebuls aqvs wardgenili bralad? aseTi msubuqi sasjelis 

SeTavzeba yovelTvis piris nebis Tavisuflebaze gavlenis moxdenis 

792 Meyer-GoBner, StPO Kommentar, §136a, Rn. 23.
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safrTxeebs qmnis.

aRsaniSnavia is garemoebac, saproceso kodeqsis Tanaxmad, wi-

nasasamarTlo sxdomaze, aseve saqmis arsebiTi ganxilvis dawyebamde 

mosamarTle arkvevs sakiTxs mxareTa Soris saproceso SeTanxmebis 

dadebis Taobaze. aqve aRsaniSnavia, rom arsebiTi ganxilvisas mtkice-

bulebaTa gamokvlevis dawyebamde sasamarTlo jer arkvevs bralde-

buli aRiarebs Tu ara danaSauls da Semdeg ikvlevs sakiTxs saproceso 

SeTanxmebis dadebaze. aseT dros braldebuls SesaZloa mosamarTlis 

saubridan gamomdinare Seeqmnas azri, rom sasamarTlo Tanaxmaa sap-

roceso SeTnxmebiT gaTvaliswinebul SeRavaTebze, Tu igi aRiarebs 

danaSauls, rac braldebulis mier aseve SesaZlebelia aRqmul iqnas 

muqarad, rom, Tu braldebuli ar daeTanxmeba saproceso SeTanxmebas, 

igi sabolood Sedegad ufro mkacr sasjels miiRebs.

amgvarad, gabatonebuli doqtrinis Tanaxmad, `aRiareba msubuqi 

sasjelis sanacvlod~, Tumca kanoniT gaTvaliswinebuli SeRavaTis da-

pireba, garkveul safrTxeebs Seicavs, kerZod, braldebuls, romelic 

TanamSromlobs gamoZiebasTan, risTvisac mas SeRavaTs hpirdebian, sap-

roceso SeTanxmebaze uaris Tqmis SemTxvevaSi saqmis arsebiTi ganxil-

visas bevrad ufro mkacri sasjeli moelis, rac mis aRiarebas ganapi-

robebs793.

III. daskvna

saproceso SeTanxmeba konsenss efuZneba da dispoziciis princips 

kari gauRo sisxlis samarTlis procesSi. sisxlis samarTlis proce-

sis ZiriTadi principebi, rogorc zemoT visaubreT, ver ergeba sap-

roceso SeTanxmebas. realurad sasamarTlo braldebas amowmebs da 

gadawyvetilebas piris msjavrdebasa da sasjelze iRebs faqtobrivad 

mtkicebulebebis zepiri ganxilviT gamokvlevis gareSe, sumarulad. 

dacvis mxare SezRudulia Seamowmos braldeba srulyofilad da Sesa-

bamisad, sasamarTlo moklebulia srulyofilad kontrolis saSuale-

bas braldebaze. sasamarTlo Tavis daskvnas afuZnebs mxolod gamoZie-

baSi mopovebul mtkicebulebebs, riTac Sesustebulia sasamarTlo 

kontroli.

sasamarTlo kontroli braldebaze umniSvnelovanesia, raTa ar iq-

nas daSvebuli kanondarRveva da mxareebma icodnen, rom dauSvebelia 

raime ukanonos ganxorcieleba.

793 Weigend, JZ 1990, 774.
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dasafiqrebelia is garemoebac, rom mosamarTle mis istoriul 

rols, iyos neitraluri Semmowmebeli organo, realurad kargavs im 

momentidan, roca is am procesis monawile xdeba da TviTon sTavazobs 

mxareebs an pirobebis Secvlas, an saproceso SeTanxmebis dadebis 

SesaZleblobis garkvevas. mosamarTlis neitraloba safrTxis qveSaa. 

mosamarTle mesame damoukidebeli neitraluri piris rolSi veRar 

moq medebs Tavisuflad. sasjelis Sefardebis principi bralis xaris-

xis Sesabamisad, safrTxeSia. dauSvebelia SejibrebiTi procesiTa da 

saproceso SeTanxmebiT warmoebul erTgvarovan saqmeebSi Sefardebul 

sasjelebs Soris didi sxvaobis arseboba, rac kanonidan gamomdinare 

garduvalia. gansakuTrebuli Semamsubuqebeli garemoeba, braldebu-

lis aRiareba, saproceso SeTanxmebiT da kanoniT gaTvaliswinebulze 

msubuqi sasjeli, sakmaod maRali da mkacri sasjeli SejibrebiTi pro-

cesisas legitimuria dRes, rac gadasinjvas moiTxovs. bralis xaris-

xis Sesabamisad, sasjelis Sefardebis wesebis darRveva dRes kanoniTaa 

realurad mowesrigebuli (ssk-is 55-e muxli).

imisaTvis, rom zemoT CamoTvlili darRvevebi da safrTxeebi aR-

moifxvras, mniSvnelovania saproceso SeTanxmeba moeqces samarT-

lebriv CarCoebSi  miTiTebuli principebis gaTvaliswinebiT, raTa ar 

dairRves braldebulis umniSvnelovanesi uflebebi da samarTliani 

procesi.
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I. Sesavali

mosamarTles braldebulis damnaSaveobis an udanaSaulobis Sesaxeb 

saboloo gadawyvetilebis misaRebad da sisxlis samarTlis saqmisTvis 

relevanturi garemoebebis dasadastureblad esaWiroeba `obieqturi 

fundamenti~. aRniSnul fundaments ki qmnis sasamarTloSi wardgeni-

li da gamokvleuli mtkicebulebebi794. mtkicebulebebi, mtkiceba da 

mtki cebis sagani da farglebi warmoadgens `mtkicebiTi samarTlis~ 

kvlevis sagans, romelic sisxlis samarTlis procesis ganuyofeli da 

794 TumaniSvili, 2014, 200.
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yvelaze mniSvnelovani nawilia795.

mocemuli naSromi exeba mtkicebulebaTa dasaSvebobis konkretul, 

problemur aspeqtebs sisxlis samarTlis procesSi. konstituciis 

31-e muxlis me-10 punqtis Tanaxmad, `kanonis darRveviT mopovebul 

mtkicebulebas iuridiuli Zala ara aqvs~. aRniSnuli konstituciuri 

debu leba samarTlebrivi saxelmwifos principis gamoxatulebaa, rom-

lis Tanaxmad, kanonisa da adamianis uflebaTa darRveviT mopovebu-

li mtki cebulebebis safuZvelze, dauSvebelia piris sisxlissamarT-

lebrivi devna da msjavrdeba796.

kanonmdeblobis moTxovnaTa darRveviT mopovebuli mtkice-

bulebis akrZalviT saqarTvelos konstitucia miznad isaxavs konkre-

tul sisxlis samarTlis saqmeze obieqturi WeSmaritebis dadgenas, 

procesis monawileTa konstituciuri ufleba-Tavisuflebebis dacvas, 

marTlmsajulebisadmi mosaxleobisa da procesis monawileebis ndo-

bisa da sisxlissamarTlebrivi devnis mwarmoebeli organoebis pasux-

ismgeblobis amaRlebas, rac, saboloo jamSi, uzrunvelyofs mTlianad 

procesis samarTlianobas da samarTlian sasamarTloze braldebulis 

uflebis realizacias797.

naSromSi ganxiluli iqneba procesis monawileTa fundamentur 

uflebebSi Carevis gziT mopovebuli mtkicebulebebis dasaSvebobisa 

da gamoyenebis calkeuli sakiTxebi. uflebis mniSvnelobis, Carevis 

intensivobisa da misi dausabuTebeli SezRudviT braldebulisTvis 

gamowveuli uaryofiTi Sedegebidan gamomdinare, am TvalsazrisiT gan-

sakuTrebiT problemuria piradi cxovrebis xelSeuxeblobis uflebis 

SemzRudveli RonisZiebebis _ faruli sagamoZiebo moqmedebebis Cata-

rebis Sedegad mopovebuli mtkicebulebebis dasaSvebobis sakiTxebi. 

naSromSi aseve yuradReba daeTmoba braldebulis mier braldebis 

mxaris mowmeebis dakiTxvisa da iribi Cvenebis dasaSvebobis/gamoyenebis 

standartebs samarTliani sasamarTlos uflebis konteqstSi. aRsa-

niSnavia, rom braldebulis mier braldebis mxaris mowmeebis dakiTx-

vis ufleba erT-erTi fundamenturi garantiaa, romelic braldebuls 

795 iqve, 201.

796 saqarTvelos sakonstitucio sasamarTlos gadawyvetileba saqmeze `saqarT-

velos moqalaqe maia robaqiZe saqarTvelos parlamentis winaaRmdeg~, N2/2/579, 

31.07.2015, 9. igive konstituciuri danawesi gaTvaliswinebuli iyo saqarTvelos 

konstituciis Zveli redaqciis 42-e muxlis me-7 punqtiT. Sesabamisad, saqarT-

velos sakonstitucio sasamarTlos gadawyvetilebaSi moxseniebulia saqarTvelos 

konstituciis 42-e muxlis me-7 punqti.

797 saqarTvelos sakonstitucio sasamarTlos gadawyvetileba saqmeze `saqarT-

velos moqalaqe maia robaqiZe saqarTvelos parlamentis winaaRmdeg~, N2/2/579, 

31.07.2015, 9.
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procesis aqtiur monawiled aqcevs da saxelmwifos mxridan TviTne-

bobisgan icavs, Tumca es ufleba ar aris absoluturi da ZiriTadi 

problemuri sakiTxebi ki swored misgan gamonaklisebs ukavSirdeba.

naSromis mizania zemoT aRniSnul sakiTxebTan dakavSirebiT qar-

Tuli samarTlebrivi regulaciebisa da saqarTvelos sakonstitucio 

sasamarTlos mier dadgenili konstituciur-samarTlebrivi stan-

dartebis analizi da qarTuli kanonmdeblobis Sesabamisobis dadgena 

mocemul sferoSi SemuSavebul saerTaSoriso moTxovnebTan. amasTan, 

naSromis moculobidan gamomdinare, mis mizans ar warmoadgens zemoT 

aRniSnul sakiTxebTan dakavSirebiT siRrmiseuli kvleva da analizi.

II. mtkicebulebaTa saxeebi da dasaSvebobasTan 

dakavSirebuli zogadi wesebi

samarTlebriv saxelmwifoSi WeSmaritebis dadgena ar aris sisx-

lis samarTlis procesis absoluturi mizani, vinaidan igi ganicdis 

garkveul kanonismier boWvebs. WeSmariteba dadgenil unda iqnas mxo-

lod procesualurad dasaSvebi saSualebebiT. Sesabamisad, mxareebis 

mier mopovebuli yvela informacia ver iqneba dasaSveb mtkicebulebad 

cnobili sisxlis samarTlis procesSi, Tu isini ar pasuxoben kanonis 

moTxovnebs798. 

saqarTvelos sisxlis samarTlis saproceso kodeqsis me-3 muxlis 

23-e nawili ayalibebs mtkicebulebis zogad sakanonmdeblo defini-

cias. amavdroulad, kodeqsi gansazRvravs mtkicebulebaTa amomwurav 

CamonaTvals, kerZod, mtkicebulebas miekuTvneba: braldebulis Cvene-

ba, mowmis Cveneba, nivTieri mtkicebuleba da dokumenti. amasTan, gan-

sxvavebulia sssk-iT gaTvaliswinebuli mtkicebulebebis Sinaarsi da 

materialuri gamoxatuleba (magaliTad, es SeiZleba iyos fotosura-

Ti, kompiuteruli faili, audio/videofiri, kvali, sagani, nivTi)799. 

sssk-is 82-e muxlis Tanaxmad, mtkicebuleba unda Sefasdes sisxlis 

samarTlis saqmesTan misi relevanturobis, dasaSvebobisa da utyuaro-

bis TvalsazrisiT. mtkicebulebaTa yovelmxriv, srulyofil da obi-

eqtur Sefasebas mtkicebis procesSi pirvelxarisxovani mniSvneloba 

eniWeba, radgan sabolood gansazRvravs TiToeuli mtkicebulebis Za-

las konkretul sisxlis samarTlis saqmeze800. 

798 TumaniSvili, 2014, 248.

799 saqarTvelos sakonstitucio sasamarTlos gadawyvetileba `saqarTvelos moqa-

laqe maia robaqiZe saqarTvelos parlamentis winaaRmdeg~, N2/2/579, 31.07.2015, 11. 

800 gogniaSvili, 2008, 406.
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sssk ar iTvaliswinebs `dasaSvebi mtkicebulebis~ cnebas. mtkice-

bulebaTa dauSvebloba e.w. negatiuri enumeraciis principiT aris 

gadawyvetili da mtkicebuleba dasaSvebad miiCneva, Tu misi dauSveb-

lad cnobis safuZveli ar arsebobs801.

mtkicebulebaTa mopoveba da wardgena mxareebis kompetenciaa. misi 

dasaSvebobis sakiTxs ki sasamarTlo wyvets. am SemTxvevaSi braldebis 

mxares awevs tvirTi, daamtkicos sakuTari mtkicebulebis dasaSveboba 

da dacvis mxaris mtkicebulebis dauSvebloba, xolo dacvis mxare uke-

Tes mdgomareobaSia _ misi mtkicebis tvirTi exeba mxolod sakuTari 

mtkicebulebis warmomavlobas. dasaSvebobis zogadi wesebi da prin-

cipebi mocemulia sssk-is X TavSi, romelic iTvaliswinebs braldebu-

lisa da mowmis Cvenebebis, maT Soris iribi Cvenebis, dokumentisa da 

nivTieri mtkicebulebis dasaSvebobis aucilebel kriteriumebs. 

sssk-is 72-e muxli TiToeul mxares akisrebs valdebulebas, sa-

samarTlos miawodos informacia sakuTari mtkicebulebis warmomav-

lobis Sesaxeb. dokuments mtkicebulebiTi Zala eniWeba kumulaciurad 

sami specialuri winapirobis arsebobisas: 1. cnobilia misi warmomav-

loba; 2. avTentikuria; 3. SesaZlebelia daikiTxos piri, romelmac 

Seqmna/moipova an visTanac inaxeboda dokumenti802. nivTieri mtkice-

bulebis dasaSvebad miCnevisaTvis kanonmdebloba gansazRvravs Semdeg 

kriteriumebs: unda dasturdebodes misi avTentikuroba da SesaZle-

beli unda iyos im piris mowmed dakiTxva, romelmac moipova/Seqmna igi 

an/da romelTanac inaxeboda sasamarTloSi wardgenamde. rac Seexeba 

mowmeTa Cvenebebs, aRniSnuli Cveneba mtkicebuleba ver iqneba, Tu 

mowme ver miuTiTebs warmodgenili informaciis wyaros an Tu dadg-

indeba, rom fsiqikuri avadmyofobis an fizikuri naklis gamo ar SeuZ-

lia sworad aRiqvas, daimaxsovros da aRidginos faqtebi, aseve Tuki 

meore mxares ar gadaeca mowmis gamokiTxvis oqmi sssk-is 83-e muxliT 

dadgenili wesiT.

 iribi Cveneba, iseve rogorc nebismieri nawarmoebi mtkicebuleba, 

sarwmunoobis ufro dabali xarisxiT xasiaTdeba da naklebi mtkice-

bulebiTi Zalis mqonea rogorc sxva saxis mtkicebulebebTan Seda-

rebiT, aseve Tavad mowmeTa Cvenebebis ierarqiaSic803. iribi Cvenebis 

801  saqarTvelos sakonstitucio sasamarTlos gadawyvetileba saqmeze `saqarT-

velos moqalaqe maia robaqiZe saqarTvelos parlamentis winaaRmdeg~, N2/2/579, 

31.07.2015, 12.

802 fafiaSvili, komentarebSi: saqarTvlos sisxlis samarTlis saproceso kodeqsis 

komentari, 2015, mux. 78, abz.1.

803 fafiaSvili, komentarebSi: saqarTvelos sisxlis samarTlis saproceso kodeq-

sis komentari, 2015, mux. 78, abz.14.
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gamoyeneba Semdegi ori pirobis dacvas ukavSirdeba: Cvenebis mimcemma 

pirma unda miuTiTos informaciis wyaro, romlis identificireba da 

realurad arsebobis Semowmeba SesaZlebelia da iribi Cveneba unda 

dasturdebodes sxva mtkicebulebiT, romelic ar aris iribi Cveneba.

aRsaniSnavia, rom saqarTvelos sakonstitucio sasamarTlom 2015 

wlis 22 ianvris gadawyvetilebiT arakonstituciurad cno sssk-is me-

13 muxlis me-2 da 169-e muxlis pirveli nawilebis is normatiuli Si-

naarsi, romelic iTvaliswinebda iribi Cvenebis safuZvelze ganaCenis 

gamotanis da piris braldebulad cnobis SesaZleblobas804. aRniSnuli 

gadawyvetilebis Semdeg iribi Cvenebis dasaSvebobisa da sisxlis samar-

TalwarmoebaSi gamoyenebis sakiTxis gadawyveta kanonmdeblis mxridan 

Sesabamis normatiul mowesrigebazea damokidebuli.

sssk-is 72-e muxli ayalibebs dauSvebeli mtkicebulebis arss. 

miTiTebuli muxlis pirveli nawilis Tanaxmad, kanonis arsebiTi dar-

RveviT mopovebuli mtkicebuleba dauSvebelia da iuridiuli Zala ar 

gaaCnia805. dauSvebelia amgvari mtkicebulebis safuZvelze kanonierad 

mopovebuli sxva mtkicebulebac, Tu is auaresebs braldebulis samar-

Tlebriv mdgomareobas806. amrigad, mtkicebulebis saqmidan amoricxva 

kanonis mxolod arsebiTma darRvevam SeiZleba gamoiwvios. mtkice-

buleba dauSvebeli iqneba, Tu misi Segrovebisas arsebiTad dairRva 

saproceso forma, adamianis uflebebi, mopoveba ganxorcielda arau-

flebamosili piris mier, an ara sssk dadgenili saproceso/sagamoZie-

bo moqmedebis ganxorcielebis gziT807. mtkicebulebaTa mopovebis 

dros daSvebuli yvela Secdoma TavisTavad ar iwvevs procesidan maT 

gamoricxvas. mtkicebulebaTa mopovebisas daSvebuli kanondarRve-

vis simZime gansazRvravs mopovebuli mtkicebulebis dasaSvebobas808. 

rac ufro mZimea kanondarRveva, miT ufro didia albaToba imisa, rom 

miRebuli mtkicebulebis sisxlis samarTlis saqmeze daSveba srul 

804 saqarTvelos sakonstitucio sasamarTlos gadawyvetileba saqmeze ̀ saqarTvelos 

moqalaqe zurab miqaZe saqarTvelos parlamentis winaaRmdeg~, N1/1/548, 22.01.2015.
805 saqarTvelos sakonstitucio sasamarTlos 2015 wlis 31 ivlisis N2/2/579 

gadawyvetilebiT saqmeze `saqarTvelos moqalaqe maia robaqiZe saqarTvelos par-

lamentis winaaRmdeg~ Zaladakargulad iqna cnobili 72-e muxlis 1-li nawilis 

sityvebi `am kodeqsis~.

806 mocemuli wesi aSS-s sasamarTlo praqtikaSi Camoyalibebuli `mowamluli xis 

nayofis~ doqtrinis analogs warmoadgens.

807 fafiaSvili, komentarebSi: saqarTvelos sisxlis samarTlis saproceso kodeq-

sis komentari, 2015, mux. 78, abz.16.

808 TumaniSvili, komentarebSi: saqarTvelos sisxlis samarTlis saproceso kodeq-

sis komentari, 2015, mux. abz.1-13. 
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process mniSvnelovnad daazaralebs809. mtkicebuleba nebismier SemT-

xvevaSi dauSveblad unda CaiTvalos, Tuki misi mopoveba an gamoyeneba 

arRvevs procesis monawilis fundamentur uflebebs, magaliTad, ad-

vokatis yolis, saproceso moqmedebaSi monawileobis miRebis, piradi 

cxovrebis xelSeuxeblobis uflebas Cxreka/amoRebis an faruli saga-

moZiebo moqmedebis Catarebisas, aseve, Tuki mtkicebulebis gamoyeneba 

ewinaaRmdegeba braldebulis uflebas samarTlian sasamarTloze da 

sxv.

aRsaniSnavia, rom sssk-is X TaviT gaTvaliswinebuli mtkicebule-

baTa dasaSvebobis zogadi wesebi ar aris amomwuravi da sistemati-

zebuli. mtkicebulebaTa dauSveblad cnobis safuZvlebi specialur 

normebSic aris warmodgenili. mocemul SemTxvevaSi naSromis mizans 

warmoadgens mtkicebulebaTa dasaSvebobis/gamoyenebis sakiTxebis 

ganxilva swored konkretul, problematur SemTxvevebSi.

III. faruli sagamoZiebo moqmedebebis ganxorcielebisa 

da mopovebuli informaciis mtkicebulebad gamoyenebis 

saerTaSoriso da konstituciur-samarTlebrivi 

standartebi

1. zogadi moTxovnebi

saxelmwifo xelisuflebis organoebs adamianebze TvalTvalisa da 

dakvirvebis gansaxorcieleblad uprecedento teqnikuri SesaZleblo-

bebi gaaCniaT. eleqtronuli TvalTvalis Tanamedrove teqnologiebi 

masStaburi da TandaTan ufro xelmisawvdomi xdeba810. adamianebi Ta-

vianT pirad interesebsa da mosazrebebs sul ufro metad andoben 

Tanamedrove teqnologiebs, Tumca inovaciebis paralelurad izrdeba 

saxelmwifos cdunebac, miiRos, gaaanalizos da gamoiyenos persona-

luri informacia gansxvavebuli miznebiT. TavisTavad, aRniSnuli 

qmedebebi SesaZlebelia yovelTvis ar modiodes winaaRmdegobaSi ada-

mianis ZiriTad uflebebTan, Tumca aucilebelia maTi zedmiwevniTi da 

swori regulireba811.

809 Ambos, 2009, 152-153; fafiaSvili, komentarebSi: saqarTvelos sisxlis samarTlis 

saproceso kodeqsis komentari, 2015, mux. 82, abz. 20.

810 Gray, 2017, 29, 99.
811 saqarTvelos sakonstitucio sasamarTlos gadawyvetileba saqmeze `saqarT-

velos saxalxo damcveli, saqarTvelos moqalaqeebi _ giorgi burjanaZe, lika sa-

jaia, giorgi gociriZe, TaTia qinqlaZe, giorgi CitiZe, laSa tuRuSi, zviad qoriZe, 

aaip `fondi Ria sazogadoeba saqarTvelo~, aaip `saerTaSoriso gamWvirvaloba _ 
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saqarTvelos konstituciis me-15 muxliT daculia komunikaci-

is Tavisufleba, rac gulisxmobs komunikaciis dacvas gareSe pirTa 

arasasurveli monawileobisagan812. faruli sagamoZiebo moqmedebebis 

ganxorcieleba konstituciiT uzrunvelyofili piradi cxovrebis 

xelSeuxeblobis uflebaSi gansakuTrebiT intensiur Carevas warmoad-

gens.

aRsaniSnavia, rom adamianis uflebaTa evropuli sasamarTlos 

SexedulebiT, saidumlo samsaxurebi SeiZleba legitimurad funq-

cionirebdnen demokratiul sazogadoebaSi, amavdroulad, moqalaqeTa 

saidumlo TvalTvalis uflebamosileba, konvenciis Tanaxmad, dasaS-

vebia mxolod im SemTxvevebSi, rodesac igi mkacrad aucilebelia de-

mokratiuli institutebis dacvis mizniT813. saxelmwifo xelisuflebis 

organoebs miniWebuli aqvT garkveuli diskrecia, legitimuri sajaro 

interesebis dasacavad airCion Sesaferisi RonisZieba. miuxedavad 

aRniSnulisa, eleqtronuli monitoringis sistemas demokratiis dac-

vis motiviT SeuZlia Tavad gamouTxaros Ziri demokratiul safuZv-

lebs. Sesabamisad, aseTi RonisZiebis gamoyeneba mxolod adekvaturi 

garantiebis pirobebSi daiSveba. Sefaseba damokidebulia saqmis yvela 

garemoebaze, rogoricaa gamosayenebeli RonisZiebebis xasiaTi, in-

tensivoba da xangrZlivoba, misi gamoyenebis safuZvlebi, organoebi, 

romlebic axorcieleben mis Casatareblad nebarTvis gacemas, ganxor-

cielebas, zedamxedvelobas da RonisZiebis gasaCivrebis meqanizmebi814.

kanonis ganWvretadobis kriteriumis konteqstSi strasburgis 

sasamarTlos dadgenili aqvs is minimaluri standartebi, romlebic 

erovnul kanonmdeblobaSi unda iqnas gaTvaliswinebuli uflebis 

borotad gamoyenebis sawinaaRmdegod, rogoricaa: danaSaulebis kat-

egoria, romelTa SemTxvevaSic dasaSvebia faruli sagamoZiebo moq-

medebis gamoyeneba; pirebis gansazRvreba, romelTa mimarTac SesaZle-

belia gamoyenebul iqnas aRniSnuli RonisZieba; satelefono mosmenis 

maqsimaluri xangrZlivoba; procedura, romelic gamoyenebul unda 

iqnas monacemebis gamokvlevis, Senaxvisa da gamoyenebis dros; us-

saqarTvelo~, aaip `saqarTvelos axalgazrda iuristTa asociacia~, aaip `samar-

Tliani arCevnebisa da demokratiis saerTaSoriso sazogadoeba~ da aaip `adamianis 

uflebaTa centri~ saqarTvelos parlamentis winaaRmdeg~, N1/1/625, 640, 16.04.2016, 30.
812 kobaxiZe, komentarebSi: saqarTvelos konstituciis komentari, 2013, Tavi meo-

re, 181. wignSi moxseniebulia saqarTvelos konstituciis Zveli redaqciis me-20 

muxli.

813 kilkeli, 2008. 117-118.
814 adamianis uflebaTa evropuli sasamarTlos gadawyvetilebebi saqmeebze: Klass 
and others v. Germany, No. 5029/71, 06.09.1978, §49-50; Kennedy v. United Kingdom, No. 
26839/05, 18.05.2010, §153; Roman Zakharov v. Russia, No. 47143/06, 04.12.2015, §299.
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afrTxoebis zomebi, romlebic gamoyenebul unda iqnas aRniSnuli mo-

nacemebis sxva pirTaTvis gadacemis dros; garemoebebi, rodesac aRniS-

nuli Canawerebi unda iqnas waSlili an ganadgurebuli815. 

aRsaniSnavia, rom saqarTvelos sakonstitucio sasamarTlom 2016 

wlis 14 aprils gamoitana Zalian mniSvnelovani gadawyvetileba, rom-

liTac arakonstituciurad cno eleqtronuli komunikaciis saSu-

alebebidan informaciis mopovebasa da procesualuri miznebiT gamo-

yenebasTan dakavSirebuli ramdenime fundamenturi norma da daadgina 

faruli sagamoZiebo moqmedebebis konstituciur-samarTlebrivi Car-

Coebi, romlebsac unda Seesabamebodes mocemuli sferos maregu-

lirebeli kanonmdebloba. Sesabamisad, imisaTvis, raTa mocemuli 

RonisZiebis mizans da saboloo Sedegs _ mopovebul mtkicebulebas 

gaaCdes legitimuri safuZveli da daiSvas procesSi, aucilebelia 

maTi mopoveba konstituciuri standartebis Sesabamisi xerxiTa da sa-

SualebebiT ganxorcieldes. amavdroulad, saqarTvelos mier evrokav-

SirTan asocirebis xelSekrulebiT nakisri valdebulebidan gamomdi-

nare816, aucilebelia aRniSnuli kanonmdebloba aseve akmayofilebdes 

evropul standarts. 

2. samarTaldamcavi organoebis wvdoma eleqtronuli 

komunikaciis saSualebebiT gadacemul informaciasTan

sakonstitucio sasamarTlom zemoT aRniSnuli gadawyvetile-

biT arakonstituciurad cno `eleqtronuli komunikaciebis Sesaxeb~ 

saqar Tvelos kanonis is norma, romelic faruli sagamoZiebo moq-

medebebis gansaxorcieleblad Sesabamisi uflebamosilebis mqone sax-

elmwifo organos _ saxelmwifo usafrTxoebis samsaxurs aniWebda 

uflebamosilebas, hqonoda kavSirgabmulobis arxebTan pirdapiri mi-

erTebisa da gadacemuli informaciis realur droSi miRebis teqnikuri 

SesaZlebloba. qarTuli regulaciebis arakonstituciuroba ganapir-

oba kavSirgabmulobis arxebTan pirdapiri mierTebis SesaZleblobiT 

`profesiulad dainteresebuli organos~ _ saxelmwifo usafrTxoe-

815 adamianis uflebaTa evropuli sasamarTlos gadawyvetilebebi saqmeebze: Roman 
Zakharov v. Russia, No. 47143/06, 04.12.2015, §231; Szabo and Vissy v. Hungary, 37138/14, 
06.06.2016, §56; Huvig v. France, No. 11105/84, 24.04.1990§34; Amann v. Switzerland, No. 
27798/95, 16.02.2000, §. 56-58; Prado Bugallo v. Spain N58496/00, 18.02.2003, §30; Weber and 
Saravia v. Germany, No. 54934/00, 29.06.2006, §95.
816 saqarTvelosa da evrokavSirs Soris asocirebis Sesaxeb SeTanxmebiT saqarTve-

lom personaluri monacemebis dacvis kuTxiT aiRo valdebuleba, gaiziaros per-

sonaluri monacemebis dacvis Sesaxeb evrokavSiris da evrosabWos standarti.
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bis samsaxuris aRWurvam, romelic `pasuxismgebeli iyo warmatebul 

gamoZiebaze, rac ganuzomlad zrdida cdunebas da riskebs gamoZiebis 

interesebidan gamomdinare, uflebaSi dausabuTebeli CarevisaTvis~. 

arsebuli sistemis pirobebSi saqarTvelos sakonstitucio sasamarT-

lom xazi gausva `procesis damajerebeli gamWvirvalobisa da kontro-

lis meqanizmebis~ aucileblobas sakanonmdeblo doneze817.

saerTaSoriso standartis mixedviT, samarTaldamcavi organoebis 

mier kavSirgabmulobis arxebTan pirdapiri mierTebis SesaZlebloba 

uaryofiTad aris Sefasebuli da erT-erT mniSvnelovan saqmeze Ro-
man Zakharov v. Russia, adamianis uflebaTa evropulma sasamarTlom 

miiCnia, rom `sistema, romelic usafrTxoebis samsaxurebsa da poli-

cias SesaZleblobas aZlevs, komunikaciis provaiderebisaTvis an sxva 

uflebamosili pirebisaTvis Sesabamisi nebarTvis wardgenis gareSe, 

uSualod hqondeT wvdoma nebismieri moqalaqis komunikaciis saSu-

alebebze, gansakuTrebiT midrekilia uflebis borotad gamoyenebi-

sken.~ Sesabamisad, saWiroebs uflebis dacvis gansakuTrebiT Zlieri 

garantiebis arsebobas, romlis konteqstSic zedamxedvelobis siste-

mis efeqtianoba unda iqnas Sefasebuli, romelmac unda uzrunvelyos 

komunikaciis monitoringis kanonierad ganxorcieleba sasamarTlos 

nebarTvis safuZvelze818. 

3. eleqtronuli komunikaciis saSualebebiT gadacemuli 

informaciis Semowmebis, gamoyenebis, Senaxvisa da ganadgurebis 

procedura

evropul sasamarTlos araerT saqmeze gamouxatavs principuli 

mosazreba imasTan dakavSirebiT, rom erovnuli kanonmdebloba de-

talurad unda aregulirebdes faruli sagamoZiebo moqmedebis Sede-

gad mopovebuli informaciis Semowmebis, gamoyenebis, Senaxvisa da ga-

nadgurebis wesebs819.

817 saqarTvelos sakonstitucio sasamarTlos gadawyvetileba saqmeze `saqarT-

velos saxalxo damcveli, saqarTvelos moqalaqeebi _ giorgi burjanaZe, lika sa-

jaia, giorgi gociriZe, TaTia qinqlaZe, giorgi CitiZe, laSa tuRuSi, zviad qoriZe, 

aaip `fondi Ria sazogadoeba saqarTvelo~, aaip `saerTaSoriso gamWvirvaloba _ 

saqarTvelo~, aaip `saqarTvelos axalgazrda iuristTa asociacia~, aaip `samar-

Tliani arCevnebisa da demokratiis saerTaSoriso sazogadoeba~ da aaip `adamianis 

uflebaTa centri~ saqarTvelos parlamentis winaaRmdeg~, N1/1/625, 640, 16.04.2016, 
45-46, 52.
818 adamianis uflebaTa evropuli sasamarTlos gadawyvetileba saqmeze: Roman 
Zakharov v. Russia, No. 47143/06, 04.12.2015, §270-271.
819 adamianis uflebaTa evropuli sasamarTlos gadawyvetilebebi saqmeebze: Ro-
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sasamarTlos mier dadgenili standartis mixedviT, sajarod 

xelmisawvdomi unda iyos monitoringis Sedegad mopovebuli monace-

mebis SerCevis procedura, maTi gamokvlevis, gamJRavnebisa da Senaxvis 

mizniT820.

 rogorc wesi, evropuli sasamarTlos uaryofiT Sefasebas iwvevs 

iseTi viTareba, rodesac erovnuli kanonmdebloba ar iTvaliswinebs 

raime saxis proceduras, Tu ra wesiT unda moxdes farulad mopove-

buli informaciis gadarCeva821. aRsaniSnavia, rom informaciis SerCe-

vis proceduraze mniSvnelovnad aris damokidebuli monacemTa da-

muSavebis dros proporciulobis principis uzrunvelyofa _ faruli 

sagamoZiebo moqmedebis ganmaxorcielebeli organosTvis SeiZleba 

xelmisawvdomi iyos Zalian didi moculobis informacia, Tumca aRniS-

nuli informaciis Senaxva da procesualuri miznebiT gamoyeneba unda 

ganxorcieldes mxolod im moculobiT, rac aucilebelia gamoZiebis 

miznebisaTvis, xolo informacia, romelic ar ukavSirdeba saqmes, unda 

ganadgurdes. am TvalsazrisiT sayuradReboa, rom sssk ar Seicavs 

mopo vebuli masalis gadarCevis maregulirebel normebs/principebs. 

am kuTxiT problemuria magaliTad, Tu rogor xorcieldeba praq-

tikaSi sssk-is 143(7) muxliT uzrunvelyofili minimumamde dayvanis 

moTxovnis dacva, kerZod, im komunikaciis da piris monitoringis mini-

mizacia, romelTac gamoZiebasTan ar aqvT kavSiri, aseve amave muxlSi 

aRniSnuli profesiul saqmianobas mikuTvnebuli informaciis, maT So-

ris, advokatsa da klients Soris ganxorcielebuli privilegirebuli 

komunikaciis dacva da sxv.

mniSvnelovan saerTaSoriso moTxovnas warmoadgens aseve faruli 

sagamoZiebo moqmedebis ganxorcielebis Semdeg mopovebul monacem-

Ta Senaxvis aucileblobaze mudmivi zedamxedveloba. aRsaniSnavia, 

rom xelisuflebis organoTa mxridan personalur monacemTa Senaxva, 

rogori meTodiTac ar unda iyos igi mopovebuli, pirdapir zemoq-

medebas axdens pirovnebis piradi cxovrebis interesebze822. saqmeSi 

Weber and Saravia v. Germany, adamianis uflebaTa evropulma sasamarT-

man Zakharov v. Russia, No. 47143/06, 04.12.2015, §231; Huvig v. France, No. 11105/84, 
24.04.1990§34; Amann v. Switzerland, No. 27798/95, 16.02.2000, §56-58; Prado Bugallo v. Spain 
No. 58496/00, 18.02.2003, §.30; Weber and Saravia v. Germany, No. 54934/00, 29.06.2006, §95.
820 adamianis uflebaTa evropuli sasamarTlos gadawyvetileba saqmeze: Liberty and 
others v. United Kingdom,  No. 58243/00, 01.07.2008, §69.
821 adamianis uflebaTa evropuli sasamarTlos gadawyvetilebebi saqmeebze: Iorda-
chi and others v. Moldova, No. 25198/02, 14.09.2009, §48; Huvig v. France, No. 11105/84, 
24.04.1990,  §34.
822 adamianis uflebaTa evropuli sasamarTlos gadawyvetileba saqmeze:S. and Marper 
v. United Kingdom, No. 30562/04, 04.12.2008, §121.
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lom moiwona erovnuli kanonmdebloba, romelic aRniSnul sakiTxs 

detalurad aregulirebda _ uwyebas, romelic inaxavda monacemebs, 

ekisreboda aRniSnuli monacemebis Semdgomi Senaxvis aucileblobis 

gadamowmeba yovel eqvs TveSi erTxel. im SemTxvevaSi, Tuki Tavda-

pirveli legitimuri miznis misaRwevad monacemTa Senaxva dakargavda 

saWiroebas, monacemebi unda ganadgurebuliyo, waSliliyo an minimum, 

maTze wvdo ma unda SezRuduliyo. ganadgurebis procedura formde-

boda oqmis SedgeniT da mimdinareobda sasamarTlo warmomadgenlis 

zedamxed velobis qveS823. aRsaniSnavia, rom mopovebuli masalis Semd-

gomi Senaxvis aucileblobis gonivruli periodulobiT gadasinjvis 

sakanonmdeblo doneze uzrunvelyofis mniSvnelobasTan dakavSirebiT 

sasamarTlos sxva saqmebSic aqvs yuradReba gamaxvilebuli824. rac Se-

exeba qarTul kanonmdeblobas, marTalia sssk-is 143(8) muxli gansaz-

Rvravs faruli sagamoZiebo moqmedebis Sedegad mopovebuli masalis 

ganadgurebis wesebs calkeul SemTxvevebSi, Tumca aRniSnuli saga-

moZiebo moqmedebebis maregulirebeli debulebebi ar Seicavs raime 

miTiTebas mopovebuli informaciis Senaxvis aucileblobis periodul 

gadamowmebasTan dakavSirebiT, rac imas niSnavs, rom mopovebuli in-

formaciis Semdgomi Senaxvis saWiroebis Sefasebaze gangrZobadi meT-

valyureoba sssk-s savaldebulo moTxovnas ar warmoadgens.

4. farul sagamoZiebo moqmedebebze zedamxedvelobis sistema

farul sagamoZiebo moqmedebebze zedamxedvelobis meqanizmebis 

efeqtianoba aRniSnuli RonisZiebebis proporciulobis Sefasebisas 

erT-erTi yvelaze mniSvnelovani aspeqti da saerTaSoriso doneze 

ganmtkicebuli TviTnebobis sawinaaRmdego fundamenturi garantiaa825. 

Tavis mxriv, kerZo komunikaciis xelSeuxeblobis uflebaSi Care-

vis maregulirebeli kanonmdeblobis proporciuloba misi konsti-

tuciurobis erT-erT sazoms warmoadgens. faruli sagamoZiebo moq-

medebebis konstituciur standartebTan Sesabamisoba ki aRniSnuli 

823 adamianis uflebaTa evropuli sasamarTlos gadawyvetileba saqmeze: Weber and 
Saravia v. Germany, No. 54934/00, 29.06.2006, §100.
824 adamianis uflebaTa evropuli sasamarTlos gadawyvetileba saqmeze: Kennedy v. 
United Kingdom, No. 26839/05, 18.08.2010, §164.
825 Report of the Offi ce of the United Nations High Commissioner for Human Rights, `The 
Right to Privacy in the Digital Age~, 2014, 12-13 (http://www.ohchr.org/EN/HRBodies/HRC/
RegularSessions/Session27/Documents/A.HRC.27.37 -en.pdf _ nanaxia: 29.01.2018); Report of 
the Special Rapporteur `On the Promotion and Protection of the Right to Freedom of Opinion 
and Expression~, 17.04.2013, 21 _ http://www.ohchr.org/Documents/HRBodies/HRCouncil/Regu-
larSession/Session23/A.HRC.23.40_EN.pdf  _ nanaxia: 1.02.2018).
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RonisZiebebis Sedegis legitimacias ganapirobebs. Sesabamisad, mopo-

vebuli mtkicebulebebis dasaSvebobaze pirdapir zegavlenas axdens,  

ramdenad Tanazomieria saxelmwifos mier arCeuli sistema, Tu ramde-

nad uzrunvelyofs is uflebaSi dausabuTebeli Carevis riskebis mini-

malizebas. konstituciiT dadgenili RirebulebaTa sistema moiTxovs 

marTlmsajulebis ganxorcielebas pirovnuli Tavisuflebis da adami-

anis Rirsebis pativiscemiT, konstituciuri standartebis Sesabamisi 

xerxiTa da saSualebebiT. winaaRmdeg SemTxvevaSi, sisxlis samarTal-

warmoebis da mtkicebulebaTa mopovebis wesis mkacri sakanonmdeb-

lo regulirebis gareSe, iqmneba saxelmwifos mxridan TviTnebobis 

safrTxe826.

farul sagamoZiebo moqmedebebze zedamxedvelobis sakiTxi ram-

denime etapze dgas dRis wesrigSi _ aseTi RonisZiebis Casatareblad 

nebarTvis gacemisas, misi ganxorcielebis procesSi da RonisZiebis 

Sewyvetisas. pirvel or SemTxvevaSi Tavad RonisZiebis xasiaTi moiTxovs 

mis ganxorcielebas im piris informirebis gareSe, romlis eleqtro-

nuli komunikaciis monitoringic mimdinareobs. Sesabamisad, vinaidan 

piri aRniSnul procesSi CarTuli ar aris, aucilebelia, rom moce-

muli sagamoZiebo meTodis gamoyenebis procedura uzrunvelyofdes 

Sesaferis garantiebs misi uflebebis dasacavad. sferoSi, sadac, in-

dividualur SemTxvevebSi uflebis borotad gamoyenebis potenciuri 

riski aseTi maRalia, misi Tanmdevi Sedegebi ki _ mTlianad demokra-

tiuli RirebulebebisTvis saziano, sasurvelia, rom zedamxedvelo-

bis berkets sasamarTlo flobdes827. Tumca evropuli sasamarTlos 

pozicia zedamxedvelobis funqciis sasamarTlosTvis miniWebasTan 

dakavSirebiT ar aris imperatiuli. sasamarTlo adamianis uflebaTa 

evropul konvenciasTan Sesabamisad, miiCnevs aseve aRniSnuli ufle-

bamosilebis ganxorcielebas sxva organos mier, im pirobiT, rom is 

damoukidebelia faruli sagamoZiebo moqmedebebis ganmaxorcielebeli 

uwyebisgan da miniWebuli aqvs sakmarisi uflebamosileba efeqtiani da 

gangrZobadi kontrolis gansaxorcieleblad828. 

sasamarTlos ganmartebiT, Catarebuli RonisZiebebis Sesaxeb mona-

826 saqarTvelos sakonstitucio sasamarTlos gadawyvetileba saqmeze `saqarT-

velos moqalaqe maia robaqiZe saqarTvelos parlamentis winaaRmdeg~, N2/2/579, 

31.07.2015, §9.
827 adamianis uflebaTa evropuli sasamarTlos gadawyvetilebebi saqmeebze: Klass 
and others v. Germany, No. 5029/71, 06.09.1978, §§55-56; Roman Zakharov v. Russia, No. 
47143/06, 04.12.2015, §233.
828 adamianis uflebaTa evropuli sasamarTlos gadawyvetileba saqmeze: Klass and 
others v. Germany, No. 5029/71, 06.09.1978, §56.
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cemebis aRricxva gansakuTrebiT mniSvnelovani garantiaa zedamxedve-

li organos mier RonisZiebis Catarebis Sesaxeb informaciasTan efeq-

tiani wvdomis miznebisaTvis. Sesabamisad, aRniSnuli informaciis 

dafiqsirebis SeuZlebloba praqtikulad gamoricxavs zedamxedveli 

organos mier RonisZiebis nebarTvis gareSe Catarebis faqtis dadge-

nas829. makontrolebeli organos uflebamosileba faruli sagamoZiebo 

moqmedebebis ganxorcielebis procesSi raime darRvevis aRmoCenis 

kuTxiT aseve erT-erTi arsebiTi faqtoria zedamxedvelobis efeq-

tianobis konteqstSi _ evropulma sasamarTlom dadebiTad Seafasa ma-

kontrolebeli organos kompetenciis farglebi, magaliTad, rodesac 

eleqtronuli monitoringis ganmaxorcielebel organos ekisreboda 

RonisZiebis Sewyvetis valdebuleba sazedamxedvelo komisiis mier 

misi ukanonod an `araaucileblad~ miCnevisas830; aseve, rodesac makon-

trolebeli organos mier Catarebuli RonisZiebis ukanonod miCnevis 

SemTxvevaSi mopovebuli informacia ganadgurebas eqvemdebareboda831.

rogorc ukve aRiniSna, evropuli sasamarTlo did mniSvnelobas 

aniWebs Tavad RonisZiebis mimdinareobis procesze zedamxedvelobis 

berketebs, magaliTad, saqmeSi Iordachi and others v. Moldova, kontro-

lis meqanizmebi uaryofiTad iqna Sefasebuli _ moldovis sisxlis 

samarTlis saproceso kanonmdeblobis Tanaxmad, swored mosamarTle 

gascemda komunikaciis kontrolsa Tu farul TvalTvalTan daka-

vSirebul brZanebas. kanonmdebloba agreTve iTvaliswinebda, rom 

`gamomZiebel mosamarTles~ SeeZlo Seenaxa komunikaciis kontrolis 

Sedegad warmoebuli Canawerebis dednebi specialurad daluqul kon-

vertebSi, aseve gaenadgurebina is masala, romelic mniSvnelovani ar 

iyo sisxlis samarTlis saqmisaTvis. miuxedavad amisa, kanonmdebloba 

ar iTvaliswinebda mosamarTlis mier aRniSnuli RonisZiebis Sedegad 

miRweuli Sedegebis gacnobis SesaZleblobas da aseve ar moiTxovda, 

rom mosamarTles zedamxedveloba ganexorcielebina faruli TvalT-

valis kanonierebaze832. kritika iqna gamoxatuli sxva saqmeSic, sadac, 

829 adamianis uflebaTa evropuli sasamarTlos gadawyvetileba saqmeze: Roman 
Zakharov v. Russia, No. 47143/06, 04.12.2015, §272.
830 adamianis uflebaTa evropuli sasamarTlos gadawyvetileba saqmeze: Klass and 
others v. Germany, No. 5029/71, 06.09.1978, §53.
831 adamianis uflebaTa evropuli sasamarTlos gadawyvetileba saqmeze: Kennedy v. 
United Kingdom, No. 26839/05, 18.08.2010, §168.
832 adamianis uflebaTa evropuli sasamarTlos gadawyvetileba saqmeze: Iordachi and 
others v. Moldova, No. 25198/02, 14.09.2009, miTiTebuli mimoxilvaSi: `piradi da oja-

xuri cxovrebis pativiscemis ufleba da saxelmwifos valdebulebebi~, 2017, 207. 

http://www.supremecourt.ge/fi les/upload-fi le/pdf/piradi da ojaxuri cxovrebis pativisce-

mis ufleba da saxelmwifo valdebulebebi.pdf _ nanaxia 30.01.2018).
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erovnuli kanonmdebloba aseve ar gansazRvravda raime saxis valdebu-

lebas, rom Sesabamisi organoebis mier moxsnili informacia waredgi-

naT sasamarTlosTvis an mosamarTles hqonoda SesaZlebloba, gadae-

mowmebina faruli meTvalyureobis RonisZiebis marTlzomiereba833.

rac Seexeba qarTul kanonmdeblobas, SeiZleba iTqvas, rom fa-

ruli sagamoZiebo moqmedebebis ganxorcielebasTan dakavSirebuli 

kontrolis meqanizmebi ZiriTadad exeba sawyis etaps, anu rodesac 

xdeba am RonisZiebis dawyeba da SemdgomSi misi gagrZelebis sakiTxis 

gadawyveta. marTalia, kanonmdeblobiT gaTvaliswinebulia garkveuli 

garantiebi, magaliTad, mosamarTlis monawileoba mopovebuli masalis 

ganadgurebis proceduraSi, magram, saerTo jamSi, nebarTvis gacemis 

Semdeg RonisZiebis ganxorcielebis mTliani procesi naklebad eqceva 

meTvalyureobis qveS. marTalia, saerTaSoriso standartis mixedviT 

aucilebeli ar aris gangrZobadi kontroli mosamarTlem ganaxor-

cielos, magram kanonmdeblis mier arCeuli sxva zedamxedveli orga-

nos kompetenciis farglebi aseT SemTxvevaSi unda uzrunvelyofdes 

adekvatur garantiebs uflebis borotad gamoyenebis Tavidan asaride-

blad. sssk-iT gaTvaliswinebul farul sagamoZiebo moqmedebebze ma-

kontrolebeli organos _ saxelmwifo inspeqtoris zedamxedveloba 

ZiriTadad am RonisZiebis Catarebis safuZvlebis kanonierebis Semow-

mebaSi gamoixateba, misi mxridan RonisZiebis SeCerebis uflebamosile-

bac, rac sssk-is 143(6) muxliT aris gaTvaliswinebuli, ZiriTadad, 

RonisZiebis dasawyebad Sesabamisi kanonieri safuZvlis inspeqtirebas 

gulisxmobs, rac niSnavs imas, rom Tavad moqmedebis ganxorcielebis 

procesze ar aris uzrunvelyofili kontrolis adekvaturi reJimi da 

ar xdeba imis gadamowmeba, Tu ramdenad xorcieldeba arsebiTi pro-

cesualuri garantiebis dacva RonisZiebis msvlelobisas, romelTa 

darRveva, maTi `arsebiTi~ xasiaTidan gamomdinare, mopovebuli mtki-

cebulebis dauSveblad cnobis safuZvelia, rogoricaa, magaliTad, 

proporciulobis principi da sagamoZiebo moqmedebis farglebis Sez-

Rudva mxolod im moculobiT, rac aucilebelia gamoZiebis miznebisT-

vis, gamoZiebasTan kavSirSi armyofi pirebis monitoringis minimumamde 

dayvana, profesiul saidumlebas mikuTvnebuli sssk-iT gansazRvruli 

informaciis dacva da a.S. Sesabamisad, erTi mxriv, SezRudulia arse-

biTi saproceso darRvevis aRmoCenis kompetencia, xolo, meore mxriv, 

833 adamianis uflebaTa evropuli sasamarTlos gadawyvetileba saqmeze: Huvig 
v. France, No. 11105/84, 24.04.1990, miTiTebuli mimoxilvaSi: `piradi da ojaxuri 

cxovrebis pativiscemis ufleba da saxelmwifos valdebulebebi~, 2017, 200 _ http://
www.supremecourt.ge/fi les/upload-fi le/pdf/piradi-da-ojaxuri-cxovrebis-pativiscemis-upleba-da-sax-
elmwipo _ valdebulebebi.pdf _ nanaxia 30.01.2018.
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aseTi darRvevis aRmoCenisas ar arsebobs masze reagirebis adekva-

turi meqanizmi procesualuri kuTxiT. bunebrivia, inspeqtori, misi 

funqcia-movaleobebisa da rolis gaTvaliswinebiT, aRniSnul ufle-

bamosilebas ver ganaxorcielebs. aqedan gamomdinare, saukeTeso gamo-

savali kodeqsiT uzrunvelyofili garantiebis dacvaze zedamxedve-

lobis gansaxorcielebad mosamarTlis CarTuloba SeiZleba iyos. 

mosamarTlis sazedamxedvelo kompetenciam unda uzrunvelyos saga-

moZiebo moqmedebis kanonierad warmarTva, rac, saboloo jamSi, mopo-

vebuli mtkicebulebis dasaSvebobaze axdens gavlenas. 

aRsaniSnavia isic, rom faruli meTvalyureobis RonisZiebis pro-

cesze kontrolis sistemis efeqturoba gansakuTrebiT problemuria 

interneturTierTobis monitoringis RonisZiebasTan mimarTebaSi. ro-

gorc sakonstitucio sasamarTloSi saqmis mimdinareobisas gamoikve-

Ta, aRniSnuli RonisZiebebis Catarebis procesSi gamoiyeneba e.w. davi-

rusebis teqnika834. aRsaniSnavia, rom aRniSnuli meTodi sxva qveynebSic 

farTod gamoyenebadi da aprobirebulia835. misi gamoyenebis praqtikas 

mniSvnelovani yuradReba daeTmo gaeros specialuri momxseneblis an-

gariSSi, romelSic aRniSnulia, rom piradi cxovrebis msgavsad inten-

siurad SemzRudveli meTodebis gamoyeneba, rogoricaa, magaliTad, 

e.w. troiani (jaSuSi programa), ar miekuTvneba komunikaciis faruli 

monitoringis axal meTods, aramed warmoadgens amgvari TvalTvalis 

axal formas. adamianis uflebebis dacvis TvalsazrisiT mocemuli 

RonisZieba gansakuTrebiT SemzRudvel xasiaTs atarebs836. aRsaniS-

navia, rom sakonstitucio sasamarTlom es RonisZieba faqtobrivad 

ukontrolod, xolo masze kanonmdeblobiT gaTvaliswinebuli erTad-

erTi sazedamxedvelo berketi _ inspeqtoris mier inspeqtirebis Sesa-

Zlebloba _ araefeqtianad miiCnia, Tumca aRniSnuli gadawyvetilebis 

safuZvelze ganxorcielebuli sakanonmdeblo cvlilebebi am Tval-

sazrisiT raime siaxles ar iTvaliswinebs.

834 saqarTvelos sakonstitucio sasamarTlos gadawyvetileba saqmeze ̀ saqarTvelos 

saxalxo damcveli, saqarTvelos moqalaqeebi _ giorgi burjanaZe, lika sajaia, 

giorgi gociriZe, TaTia qinqlaZe, giorgi CitiZe, laSa tuRuSi, zviad qoriZe, aaip 

`fondi Ria sazogadoeba saqarTvelo~, aaip `saerTaSoriso gamWvirvaloba _ saqa-

rTvelo~, aaip `saqarTvelos axalgazrda iuristTa asociacia~, aaip `samarTliani 

arCevnebisa da demokratiis saerTaSoriso sazogadoeba~ da aaip `adamianis ufle-

baTa centri~ saqarTvelos parlamentis winaaRmdeg~, N1/1/625, 640, 16.04.2016, 54.
835 Petersen, 2012, 982, 987; Landau, 2013, 133.
836  Report of the Special Rapporteur ̀ On the Promotion and Protection of the Right to Freedom of 
Opinion and Expression~, 17.04.2013, 16, http://www.ohchr.org/Documents/HRBodies/HRCouncil/
RegularSession/Session23/A.HRC.23.40_EN.pdf _ nanaxia: 1.02.2018). aRniSnuli sagamoZie-

bo meTodis gamoyenebis sakiTxze ix. aseve germaniis sakonstitucio sasamarTlos 

gadawyvetileba, 1 BvR 370/07 _ 1 BvR 595/07, 27.02.2008.
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IV. braldebulis mier braldebis mxaris mowmeTa dakiTxvis 

ufleba da iribi Cvenebis dasaSveboba/gamoyenebasTan 

dakavSirebuli standartebi

1. adamianis uflebaTa evropuli sasamarTlos praqtika

a) zogadi moTxovnebi

braldebulis mier braldebis mowmeTa konfrontaciis SesaZleb-

loba warmoadgens evropuli konvenciis me-6 muxlis pirvel punqtSi 

mocemuli samarTliani sasamarTlos uflebis aspeqts, romelic mxed-

velobaSi unda iqnas miRebuli nebismieri proceduris samarTlianobis 

Sefasebisas. amavdroulad, evropuli sasamarTlos mizani me-6 muxlis 

pirveli punqtidan gamomdinare, aris mTliani procesis samarTliano-

bis Sefaseba, ra drosac sasamarTlo mxedvelobaSi iRebs rogorc dac-

vis uflebebs, aseve sajaro interess da dazaralebulis interesebs, 

rac efeqtiani devnis ganxorcielebaSi gamoixateba. mtkicebulebis 

dasaSveboba aris erovnuli sasamarTloebis Sefasebis sagani, xolo 

strasburgis sasamarTlo ikvlevs mTlianobaSi samarTalwarmoeba ram-

denad warimarTa samarTlianad837.

me-6 muxlis me-3 (d) punqtiT uzrunvelyofilia principi, rom piris 

msjavrdebamde nebismieri mtkicebuleba, rogorc wesi, wardgenili 

unda iyos misi TandaswrebiT sasamarTlos sxdomaze. gamonaklisebi, 

mocemuli zogadi wesidan dasaSvebia, Tumca ar unda arRvevdes dac-

vis uflebebs, rac, rogorc wesi, moiTxovs, rom braldebuls hqondes 

adekvaturi SesaZlebloba, dakiTxos braldebis mxaris mowmeebi im 

etapze, rodesac isini aZleven Cvenebas an procesis Semdgom stadi-

aze838. 

aRsaniSnavia, rom braldebulis monawileoba gamoZiebis etapze 

konfrontaciaSi ar arTmevs mas uflebas, sasamarTloSi moiTxovos 

mowmis dakiTxva. mowmis Cveneba `cocxlad~ unda iqnas wardgenili 

im organos winaSe, romelic mowodebulia Seafasos saqme da daadgi-

nos faqtebi. es, pirvel rigSi, exeba sasamarTlos, romelic sisxlis 

samarTlis procesis centraluri organoa839. miuxedavad aRniSnulisa, 

837  adamianis uflebaTa evropuli sasamarTlos gadawyvetilebebi saqmeebze: Kostovs-
ki v. Netherlands, No. 11454/85, 20.11.1989, §39; Windisch v. Austria, No. 12489/86, 27.09.1990, 
§23, 25; Al-Khawaja and Tahery v. United Kingdom, No. 26766/05, 22228/06, 15.12.2011, §118.
838 adamianis uflebaTa evropuli sasamarTlos gadawyvetilebebi saqmeebze: Kos-
tovski v. Netherlands, No. 11454/85, 20.11.1989, §41; Solakov v. The former Yugoslav Republic 
of Macedonia, No. 47023/99, 31.01.2002, §57.
839 adamianis uflebaTa evropuli sasamarTlos gadawyvetileba saqmeze: Karpenko v. 
Russia No. 5605/04, 12.03.2012, §68.
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mowmis gamoucxadebloba saqmis arsebiTi ganxilvis etapze, SesaZloa 

CaiTvalos sakmarisad, im pirobiT, rom braldebulma manamde monawi-

leoba miiRo mowmis konfrontaciaSi, magaliTad, gamoZiebis etapze840. 

amasTan, gasaTvaliswinebelia, rom mowmis arsebiT ganxilvamde kon-

frontacia ver CaiTvleba adekvatur garantiad, Tuki Tan ar axlda 

Sesaferisi procesualuri garantiebi841 an rodesac, mowmem SemdgomSi 

Secvala Cveneba842.

adamianis uflebaTa evropuli sasamarTlo irib Cvenebas, rogorc 

wesi, iyenebs iseT SemTxvevebSi, rodesac mowme (informaciis pirveladi 

wyaro) garkveuli mizeziT Tavad ver an ar cxaddeba sasamarTloSi da es 

mizezi sasamarTlosTvis cnobilia843. dacvis uflebis aseTi SezRudva 

mxolod ramdenime garemoebam SeiZleba gaamarTlos, rogoricaa, maga-

liTad, mowmis gardacvaleba844, sasamarTloSi gamoucxadebeli mowmis 

dakiTxvis SeuZlebloba im SemTxvevaSi, rodesac saxelmwifo organoe-

bis gonivruli Zalisxmeva misi procesze gamocxadebis uzrunvelsayo-

fad uSedego aRmoCnda845, mowmis vinaobis gasaidumloebis interesi, 

mag., konfidentis SemTxvevaSi846, mowmis sicocxlis, Tavisuflebisa da 

usafrTxoebis dacvis interesi braldebulis an misi mokavSireebis 

mxridan daSinebis SemTxvevaSi847 da sqesobrivi danaSaulis msxverpli 

mowmeebis dacvis aucilebloba, Tu braldebulTan konfrontacia Sei-

cavs maTTvis Semdgomi tramvis miyenebis risks848. 

840 adamianis uflebaTa evropuli sasamarTlos gadawyvetileba saqmeze: Isgro v. Italy, 
No. 11339/85, 19.02.1991, §34-37.
841 adamianis uflebaTa evropuli sasamarTlos gadawyvetileba saqmeze: Melnikov v. 
Russia No. 23610/03, 14.04.2010, §70-84.
842 adamianis uflebaTa evropuli sasamarTlos gadawyvetileba saqmeebze: Orchan 
Cacan v. Turkey, No. 26437/04, 04.10.2010, §31-43, Vladimir Romanov v. Russia, No. 41461/02, 
26.01.2009, §97-106, miTiTebuli wignSi: Vitkauskas/Dikov, 2012, 95.
843 saqarTvelos sakonstitucio sasamarTlos gadawyvetileba saqmeze `saqarT-

velos moqalaqe zurab miqaZe saqarTvelos parlamentis winaaRmdeg~, N1/1/548, 

22.01.2015, 26.

844 adamianis uflebaTa evropuli sasamarTlos gadawyvetileba saqmeze: Al-Khawaja 
and Tahery v. United Kingdom No. 26766/05, 22228/06, 15.12.2011, §.121.
845 adamianis uflebaTa evropuli sasamarTlos gadawyvetileba saqmeze: Karpenko v. 
Russia No. 5605/04, 12.03.2012, §62, 74-75.
846 adamianis uflebaTa evropuli sasamarTlos gadawyvetileba saqmeze: Lüdi v. Swit-
zerland, No. 12433/86, 15.06.1992, §44-49.
847 adamianis uflebaTa evropuli sasamarTlos gadawyvetileba saqmeebze: Horncastle 
and others v. United Kingdom, No. 4184/10, 16.03.2015, §144-149; Al-Khawaja and Tahery v. 
United Kingdom No. 26766/05, 22228/06, 15.12.2011, §123-124.
848 adamianis uflebaTa evropuli sasamarTlos gadawyvetileba saqmeze:S.N v. Swe-
den, No. 34209/96, 02.10.2002, §47-54.
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aRsaniSnavia, rom saqmeSi Al-Khawaja and Tahery v. United Kingdom, ev-
ropulma sasamarTlom SeimuSava standarti, romlis mixedviTac unda 

Semowmdes mowmeTa konfrontaciis uflebis SezRudvis Sesabamisoba 

me-6 muxlis me-3 (d) punqtTan. mocemul saqmeze SemuSavebuli kri-

teriumebi gamoyenebulia TiTqmis yvela momdevno saqmeSi, romelic 

am uflebas exeba. aRniSnul saqmeze sasamarTlom daadgina Semde-

gi minimaluri standarti: a) unda arsebobdes mowmis sasamarTloSi 

gamoucxadeblobis `kargi~ mizezi; b) ganaCeni mTlianad an gadamwyveti 

xarisxiT ar unda efuZnebodes sasamarTlo sxdomaze gamoucxadebeli 

mowmis Cvenebas; g) am ukanaskneli wesidan gadaxvevis SesaZlebloba 

dasaSvebia mxolod im SemTxvevaSi, Tu saqmeSi warmodgenilia sakma-

risi damabalansebeli faqtorebi, maT Soris, Zlieri procesualuri 

garantiebi, romlebic mowmis Cvenebis sandoobis samarTliani da adek-

vaturi Sefasebis saSualebas iZleva. msjavrdeba SeiZleba daefuZnos 

amgvar mtkicebulebas mxolod im SemTxvevaSi, Tu is sakmarisad sandoa 

saqmisTvis misi mniSvnelobis gaTvaliswinebiT.849 evropuli sasamarT-

lo yovelTvis afasebs, ramdenad gamoiCines erovnulma organoebma 

Zalisxmeva mowmis sasamarTloSi gamocxadebis uzrunvelsayofad. me-6 

muxlis pirveli da me-3 (d) punqtebi moiTxoven, rom saxelmwifom ga-

dadgas pozitiuri nabijebi, raTa braldebuls mieces mis winaaRmdeg 

arsebuli mowmeebis Cvenebebis Semowmebis SesaZlebloba. aseTi zomebi 

warmoadgens gulmodginebis moTxovnas, romelic wevrma saxelmwifoe-

bma unda Seasrulon me-6 muxlSi uzrunvelyofili uflebis efeqti-

anad ganxorcielebis mizniT.850

b) mowmeTa anonimuroba, rogorc braldebulis mier braldebis 

mowmeTa dakiTxvis uflebis SezRudvis safuZveli

mowmis anonimurobiT gamowveuli uaryofiTi Sedegebi dacvis mxa-

risTvis mniSvnelovani problemaa. anonimur mowmeSi igulisxmeba ro-

gorc policiis agentebi da informatorebi, aseve braldebulis mier 

daSinebuli mowmeebi, romelTa vinaobis gasaidumloeba aucilebelia 

maTi usafrTxoebis uzrunvelsayofad. evrosasamarTlo aRniSnavs, 

rom, marTalia, sirTuleebi, romlebic dakavSirebulia anonimur da 

sasamarTloSi gamoucxadebel mowmeebTan, ar aris identuri, magram 

849 adamianis uflebaTa evropuli sasamarTlos gadawyvetilebebi saqmeze: Al-Khawa-
ja and Tahery v. United Kingdom No. 26766/05, 22228/06, 15.12.2011, §119-152.
850 adamianis uflebaTa evropuli sasamarTlos gadawyvetileba saqmeebze: Karpenko 
v. Russia No. 5605/04, 12.03.2012, §75; Schatschaschwili v. Germany, No. 9154/10, 15.12.2015, 
§119-122, 132-140.
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es ori situacia realurad mniSvnelovnad ar gansxvavdeba erTmane-

Tisgan. principi aris Semdegi _ braldebuls mieces mis winaaRmdeg 

wardgenili mtkicebulebebis efeqtiani Semowmebis SesaZlebloba, rac 

moiTxovs, rom braldebulma icodes im pirTa vinaoba, vinc mas brals 

debs, raTa Seamowmos maTi pirovnebisa da maT mier micemuli Cvenebis 

sandooba maTi uSualod dakiTxvis gziT.851evropul sasamarTlos ram-

denime saqmeSi aqvs xazgasmuli, rom ganaCeni ar SeiZleba mTlianad 

an gadamwyveti xarisxiT efuZnebodes anonimuri mowmis Cvenebas.852 

Tumca aRsaniSnavia isic, rom evrosasamarTlos ganmartebis mixed-

viT, amgvari Cvenebis gamoyeneba ganaCenis safuZvlad avtomaturad ar 

CaiTvleba konvenciis sawinaaRmdegod853. saqmeSi Al-Khawaja and Tahery 
v. United Kingdom Camoyalibebuli standartis mixedviT, ganaCenis da-

fuZneba gamoucxadebeli mowmis Cvenebaze dasaSvebia im pirobiT, rom 

negatiuri faqtorebi, romlebic dacvis mxares amgvari Cvenebis gamoy-

enebis gamo warmoeSoba, sakmarisad aris dabalansebuli Zlieri pro-

ceduruli garantiebiT.854

zogadad, policiis faruli agentebis gasaidumloebis interess 

gamoZiebis miznebisaTvis maTi Semdgomi gamoyenebis mizniT, evrosa-

samarTlo legitimur safuZvlad miiCnevs maTi vinaobis dafarvisaT-

vis da uSvebs gamonaklisis daSvebis SesaZleblobas konfrontaciis 

uflebisgan.855 sasamarTlos ganmartebiT, relevanturi mtkicebulebis 

gacnobis ufleba ar aris absoluturi xasiaTis. zogierT SemTxvevaSi 

sxva piris fundamenturi uflebebis an mniSvnelovani sajaro intere-

sis dacvis sababiT SesaZloa warmoiSvas dacvis mxarisTvis garkveuli 

mtkicebulebis gaumJRavneblobis aucilebloba. Tumca aseTi zomebi 

unda warmoadgendes mkacr aucileblobas da unda dabalansdes adek-

vaturi procesualuri garantiebiT856.

851 adamianis uflebaTa evropuli sasamarTlos gadawyvetileba saqmeze: Al-Khawaja 
and Tahery v. United Kingdom No. 26766/05, 22228/06, 15.12.2011, §127.
852 adamianis uflebaTa evropuli sasamarTlos gadawyvetilebebi saqmeebze: BiruTis 
and others v. Lithuania, No. 47698/99;48115/99, 28.06.2002; §29-31; Kostovski v. Netherlands, 
No. 11454/85, 20.11.1989, §44;Windisch v. Austria, No. 12489/86, 27.09.1990, §30-31.
853 adamianis uflebaTa evropuli sasamarTlos gadawyvetileba saqmeze: Doorson v. 
The Netherlands, No. 20524/92, 26.03.1996, §§68-76. 
854 adamianis uflebaTa evropuli sasamarTlos gadawyvetilebebi saqmeebze: Ellis, 
Simms and Martin v. United Kingdom, No. 46099/06, 46699/06, 10.04.2012, §§76-78; Pesukic v. 
Switzerland, No. 25088/07, 06.03.2013 §45; Scholer v. Germany, No. 14212/10, 18.03.2015, §51.
855 adamianis uflebaTa evropuli sasamarTlos gadawyvetileba saqmeebze: Karpenko 
v. Russia No. 5605/04, 12.03.2012, §75; Doncev and Burgov v. Former Yogoslav Republic of 
Macedonia, No. 30265/09, 12.09.2014, §52.
856 adamianis uflebaTa evropuli sasamarTlos gadawyvetileba saqmeebze: Rowe and 
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im SemTxvevaSi, rodesac policiis informatoris vinaobis da-

farva ganpirobebulia aRniSnuli piris mxridan braldebulis an mis 

sasargeblod moqmedi pirebis mimarT SiSiT, erovnulma sasamarTlom 

unda Seiswavlos aseTi SiSi ramdenad emyareba obieqtur mizezebs da 

ramdenad dasturdeba konkretuli mtkicebulebiT. amasTanave, mowmis 

vinaobis gasaidumloba da Cvenebis procesze gamoqveyneba ukidures 

zomas unda warmoadgendes857. 

amasTan, arsebobs ori saxis SiSi: 1 ) uSualod gamowveuli bralde-

bulis an mis sasargeblod moqmedi pirebis qmedebebiT da 2) sasamarT-

loSi Cvenebis micemis zogadi SiSi, magaliTad, dakavSirebuli bral-

debulis an misi Tanamzraxvelebis cud reputaciasTan.  maSin, rodesac 

saxezea braldebulis an misi Tanamzraxvelebis qmedebebiT pirdapir 

gamowveuli SiSi, mowmis Cvenebis gamoqveyneba misi sasamarTloSi ga-

mocxadebis gareSe dasaSvebia, Tundac aseT Cvenebas ganaCeni mTlianad 

an gadamwyveti xarisxiT efuZnebodes. ivaraudeba, rom braldebulma, 

romelic amgvarad moiqca, uari ganacxada mis uflebaze, uSualod da-

kiTxos braldebis mxaris mowmeebi. analogiuri viTarebaa im SemTx-

vevaSic, rodesac mowme daSinebulia im piris mier, romelic moqmedebs 

braldebulis sasargeblod an misi qmedebis Sesaxeb braldebulma icis 

da iwonebs858. 

rogorc ukve aRiniSna, mowmis anonimurobis safuZvlianobis Semow-

mebis Semdeg unda Sefasdes, ganaCeni mTliani an gadamwyveti xarisxiT 

xom ar efuZneba sasamarTloSi gamoucxadebeli mowmis Cvenebas. am Sem-

TxvevaSi gamoiyeneba Al-Khawaja and Tahery v. United Kingdom SemuSavebuli 

standarti, romlis mixedviTac, formulireba `gadamwyveti xarisxiT~ 

miuTiTebs iseT mtkicebulebaze, romlis gareSec piris msjavrdebis 

SesaZlebloba Semcirdeboda, xolo gamarTlebis gaizrdeboda. is unda 

ganimartos viwro gagebiT, anu gulisxmobs saqmis saboloo Sedegis 

ganmsazRvrel mtkicebulebebs. im SemTxvevaSi, rodesac sasamarT-

loSi gamoukvleveli mowmis Cveneba gamyarebulia sxva mtkicebule-

bebiT, Cvenebis `gadamwyveti xarisxi~ damokidebuli iqneba danarCeni 

mtkicebulebebis siZliereze. rac ufro Zlieria sxva mtkicebuleba, 

miT ufro naklebia SesaZlebloba, rom gamoucxadebeli mowmis Cveneba 

Davis v. the United Kingdom, No. 28901/95, 16.02.2000, §61; Donohoe v. Ireland, No. 19165/08, 
14.04.2014, §74.
857 adamianis uflebaTa evropuli sasamarTlos gadawyvetileba saqmeebze: Al-Kha-
waja and Tahery v. United Kingdom No. 26766/05, 22228/06, 15.12.2011, §§124-125; Scholer v. 
Germany, No. 14212/10, 18.03.2015, §46.
858 adamianis uflebaTa evropuli sasamarTlos gadawyvetileba saqmeze: Al-Khawaja 
and Tahery v. United Kingdom No. 26766/05, 22228/06, 15.12.2011, §§122-123.
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CaiTvalos `gadamwyvetad~.859

aRsaniSnavia, rom strasburgis sasamarTlos ar aqvs Camoyalibebu-

li erTmniSvnelovani pozicia imasTan dakavSirebiT, Tu ra meTodebiT 

unda moxdes anonimurobis dabalanseba, aramed TiToeul konkre tul 

SemTxvevaSi afasebs gamoyenebuli zomebis sakmarisobas. magaliTad, 

saqmeSi Doorson v. United kingdom, gamoyenebuli RonisZiebebi adek-

vaturad iqna Sefasebuli _ anonimuri mowme daikiTxa `gamomZiebeli 

mosamarTlis~ mier, romelmac icoda misi vinaoba da piradi dakvirvebis 

safuZvelze Seadgina angariSi misi sandoobis Taobaze. dacvis mxaris 

advokati eswreboda dakiTxvas da hqonda kiTxvebis SeuzRudavad das-

mis SesaZlebloba im pirobiT, rom isini miznad ar isaxavdnen mowmis 

vinaobis gamoaSkaravebas. mniSvnelovania is garemoebac, rom mocemul 

SemTxvevaSi anonimuri mowmis Cveneba ar iyo gadamwyveti mtkicebuleba 

ganmcxadeblis msjavrdebisaTvis860.

gansxvavebuli pozicia daikava sasamarTlom saqmeSi Van Mechelen 
and others v. Netherlands, sadac braldebulma da misma advokatma mowmis 

Cveneba moismines pirdapiri translaciis reJimSi da miecaT kiTxvebis 

dasmis saSualeba, Tumca aRniSnuli arasakmarisad CaiTvala im argumen-

tze dayrdnobiT, rom dacvas ar hqonda mowmis qcevaze dakvirvebisa da 

am gziT misi sandoobis Sefasebis SesaZlebloba. miuxedavad imisa, rom 

mocemuli meTodi (mowmis pirdapiri translaciis reJimSi dakiTxva) 

xSirad gamoiyeneboda adamianis uflebaTa evropuli komisiis mier861 

da arasdros gamxdara kritikis obieqti evropuli sasamarTlos mier 

sxva saqmeebSi862, mocemul SemTxvevaSi sasamarTlosTvis gadamwyveti 

aRmoCndeba is garemoeba, rom anonimuri mowmeebi iyvnen policiis 

oficrebi. sasamarTlos ganmartebiT, policiis oficris mier nakisri 

movaleobebi zogadad moiTxovs, rom Cveneba misces Ria sasamarTlo 

procesze863. 

aRsaniSnavia, rom mowmisTvis werilobiTi kiTxvebis dasmis SesaZ-

lebloba sakmaris garantiad CaiTvala saqmeSi Doncev and Burgov v. The 

859  adamianis uflebaTa evropuli sasamarTlos gadawyvetileba saqmeze:Al-Khawaja 
and Tahery v. United Kingdom No. 26766/05, 22228/06, 15.12.2011, §131.
860 adamianis uflebaTa evropuli sasamarTlos gadawyvetileba saqmeze: Doorson v. 
The Netherlands, No. 20524/92, 26.03.1996, §§75-76.
861 adamianis uflebaTa evropuli sasamarTlos gadawyvetileba saqmeze: Cyprus v. 
Turkey, No. 25781/94, 10.05.2001, miTiTebuli wignSi: treqseli, 2009, 337.

862 treqseli, 2009, 338.
863 adamianis uflebaTa evropuli sasamarTlos gadawyvetileba saqmeze:Van Mechelen 
and others v. Netherlands, No.  21363/93; No. 21364/93; No. 21427/93; No. 22056/93, 23.04.1997, 
§§56-65.
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fomer Yogoslav Republic of Macedonia, sadac, miuxedavad aseTi SesaZleb-

lobis arsebobisa, dacvis mxarem ar isargebla mowmisTvis werilobiTi 

kiTxvebis dasmis uflebiT. sasamarTlom ganmarta, rom misi preceden-

tuli samarTlis mixedviT, mowme ar iTvleboda anonimurad, radgan 

ganmcxadebeli mas icnobda, sul mcire _ garegnobiT. aqedan gamom-

dinare, kiTxvebis dasmis SesaZlebloba umiznod ver CaiTvleboda. sa-

samarTlom mocemuli saqme ganasxvava saqmisgan Papadakis v. The Former 
Yugoslav Republic of Macedonia, sadac, ganmcxadebels mieca mxolod erT 

saaTiani dro mowmisTvis kiTxvebis dasasmelad da Sesabamisad, Seez-

Ruda mis winaaRmdeg arsebuli mtkicebulebis sandoobis garkvevis 

SesaZlebloba.864

2. qarTuli kanonmdeblobis mimoxilva

saqarTvelos sisxlis samarTlis saproceso kanonmdebloba da-

fuZnebulia mxareTa Tanasworobisa da SejibrebiTobis principebze, 

rac vlindeba mxareTa mier mopovebul mtkicebulebaTa gamokvlevis 

wesSic, rac gulisxmobs imas, rom mxareebs Tanabari SesaZlebloba 

unda mieceT, waradginon da gamoikvlion mtkicebulebebi865. sssk-is 

me-14 muxliT ganmtkicebuli mtkicebulebaTa uSualobisa da zepirad 

gamokvlevis principi pirdapir uTiTebs mxaris uflebaze, sasamarT-

loSi arsebiTi ganxilvis dros, saqmeze saboloo gadawyvetilebis mim-

Rebi mosamarTlis winaSe moiTxovos mowmis uSualod dakiTxva. dacvis 

mxares am SemTxvevaSi jvaredini dakiTxvis gziT SesaZlebloba aqvs, 

eWvqveS daayenos mowmis pirovnebis da mis mier micemuli informa-

ciis sandooba. Tumca zogadi wesidan arsebobs gamonaklisebi, kerZod, 

gamoZiebis etapze Sedgenili gamokiTxvis oqmisa da sssk-is 114-e muxlis 

safuZvelze magistrati mosamarTlis winaSe micemuli Cvenebis saqmis 

arsebiTi ganxilvis sxdomaze gamoqveyneba daiSveba sssk-is 243-e muxlis 

safuZvelze, romelic mowmis sasamarTlo sxdomaze gamoucxadeblobis 

SemTxvevaSi amgvari informaciis/Cvenebis saqmis arsebiTi ganxilvis 

sxdomaze sajarod wakiTxvis, agreTve miRebuli informaciis/Cvenebis 

audio  an videoCanaweris mosmenis (demonstrireba) SesaZleblobas uS-

vebs im SemTxvevebSi, rodesac mowme gardaicvala, saqarTveloSi ar 

imyofeba, misi adgilsamyofeli ucnobia an amowurulia sasamarTlos 

winaSe misi wardgenis yvela gonivruli SesaZlebloba da gamokiTxva/

864 adamianis uflebaTa evropuli sasamarTlos gadawyvetileba saqmeze: Papadakis v. 
The Former Yugoslav Republic of Macedonia, No. 50254/07, 26/05/2013, §94.
865 saqarTvelos uzenaesi sasamarTlos 2015 wlis 30 aprilis N14ap-15 gadawyvetileba.
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dakiTxva am kodeqsiT dadgenili wesiT Catarda. aseve, sssk-is 118-e 

muxlis me-3 nawilis Tanaxmad, saqmis arsebiT ganxilvaze ardaikiTxeba 

mowme, romelic dasakiTxad ver gamocxaddeba sasamarTloSi am kodeq-

sis 114-e muxlis pirveli nawilis `a~, `b~ an `d~ qvepunqtiT gaTvalis-

winebuli garemoebis arsebobis gamo. am SemTxvevaSi saqmis arsebiTi 

ganxilvis sxdomaze qveyndeba piris mier gamoZiebis etapze micemu-

li Cveneba. amasTan, aRniSnuli normisa da sssk-is 243-e muxlis da-

nawesidan gamomdinare, ar SeiZleba gamamtyunebel ganaCens mxolod 

es Cveneba daedos safuZvlad, Tuki igi piris braleulobis damadas-

turebeli sxva mtkicebulebiT ar dasturdeba. Sesabamisad, kodeqsi 

krZalavs sasamarTloSi gamoucxadebeli mowmis Cvenebis gamoyenebas 

gamamtyunebeli ganaCenis erTaderT safuZvlad, Tumca aRniSnuli ar 

gamoricxavs mowmis Cvenebis, rogorc araerTaderTi, Tumca saqmis 

saboloo Sedegis TvalsazrisiT `gadamwyveti~ mniSvnelobis mtkice-

bulebad gamoyenebas. aseTi normatiuli mowesrigeba adamianis ufle-

baTa evropuli sasamarTlos praqtikidan gamomdinare, dRis wesrigSi 

ayenebs gamoucxadebeli mowmis sandoobis Sesafaseblad adekvaturi 

damabalansebeli faqtorebis, maT Soris, Zlieri proceduruli garan-

tiebis aucileblobas. am TvalsazrisiT gansakuTrebiT problemuria 

mowmis anonimurobis SemTxvevebi. Tumca saproceso kodeqsSi araferi 

miuTiTebs imaze, rom dauswrebeli mowmeebis SemTxvevaSi dacvis mxa-

risTvis warmoqmnili dabrkolebebi adekvaturi garantiebiT unda da-

balansdes. am kuTxiT sayuradReboa, rom sssk-is 243-e muxlis me-3 

nawili iTvaliswinebs mxaris Suamdgomlobis safuZvelze mosamarTlis 

gadawyvetilebiT mowmis distanciuri dakiTxvis SesaZleblobas teqni-

kuri saSualebebis gamoyenebiT imave an sxva sasamarTlodan. marTa-

lia aRniSnuli danawesi mniSvnelovan garantiad SeiZleba CaiTvalos 

dacvis uflebebis kuTxiT, magram gasaTvaliswinebelia misi SesaZlo 

gamoyenebis SezRuduli xasiaTi _ im SemTxvevaSi, rodesac mosamar-

Tle aseTi zomis gamoyenebas mowmis vinaobis dafarvis interesisTvis 

safrTxis Semcvelad CaTvlis, araferi avaldebulebs imsjelos nak-

lebad mkacri meTodis SerCevis sakiTxze. 

nebismier SemTxvevaSi, iqneba es anonimuri mowmeebi, Tu sxva pire-

bi, romelTa sasamarTloSi dakiTxva sssk-iT gaTvaliswinebuli sxva 

safuZvliT ver xerxdeba, mowmis gamoucxadeblobis damabalansebeli 

faqtorebis SerCeva saqmis konkretuli garemoebebis gaTvaliswinebiT 

unda moxdes. kanonmdeblis funqcia ki aseT dros mdgomareobs mosamar-

TlisTvis garkveuli saxelmZRvanelo normebis gansazRvraSi, romelic 

mas dacvis uflebis damabalansebeli garantiebis gamoyenebis efeq-

tian SesaZleblobas miscems dacvis da sisxlissamarTlebrivi devnis 
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ganxorcielebis interesebs Soris samarTliani balansis SenarCunebis 

pirobebSi. sasamarTloSi gamoucxadebeli mowmis Cvenebis sandooba 

saqmeSi arsebul sxva mtkicebulebebTan erTobliobaSi unda Sefasdes. 

im SemTxvevaSi, rodesac mowmis Cveneba saqmis saboloo Sedegis ganmsaz-

Rvrelia, xolo mowmis sasamarTloSi dakiTxva ver xerxdeba, magali-

Tad, rodesac sazRvargareT imyofeba da misi procesze gamocxadebis 

uzrunvelyofa SeuZlebelia, dacvis mxarisTvis warmoSobili sirTu-

leebis dasabalanseblad Semdegi garemoebebi unda iqnas mxedvelobaSi 

miRebuli: sasamarTlos damokidebuleba/midgoma Seumowmebeli in-

formaciis/Cvenebis mimarT, sxva mainkriminirebeli mtkicebulebebis 

arseboba da siZliere, proceduruli zomebi, romlebic gatarebul 

iqna mowmeebis sasamarTloSi dakiTxvis SeuZleblobis kompensirebis 

mizniT866. 

saimedo procedurul garantias warmoadgens, magaliTad, 

gamoZiebis etapze dacvis mxarisTvis mowmis konfrontaciis SesaZleb-

lobis micema. aseve, rogorc ukve aRiniSna, erT-erT saukeTeso dama-

balansebel faqtorad mowmis pirdapiri translaciis reJimSi dakiTxva 

unda CaiTvalos. Tumca aRsaniSnavia isic, rom mowmis usafrTxoebis 

dacvis an saidumlo agentebis vinaobis gaumJRavneblobis interesidan 

gamomdinare, yvela saqmeSi SeiZleba ver moxerxdes am zomis gamoyene-

ba. saukeTeso SemTxvevaSi mowmis konfrontaciis SesaZlebloba bral-

debulis advokats unda mieces. garkveul pirobebSi sakmaris garanti-

ad SeiZleba CaiTvalos aseve mowmisTvis werilobiTi kiTxvebis dasmis 

SesaZlebloba. aRniSnuli meTodis efeqtianoba damokidebulia imaze 

Tu ramdenad monawileobs mosamarTle mowmis dakiTxvaSi, mieca Tu ara 

sakmarisi dro dacvis mxares kiTxvebis mosamzadeblad da ramdenad 

aris realurad Sedegiani amgvari SesaZlebloba braldebulisTvis.

aRsaniSnavia, rom iribi Cvenebis dasaSvebobis sakiTxis mimarT mid-

goma Zireulad Secvala saqarTvelos sakonstitucio sasamarTlos 

2015 wlis 22 ianvris gadawyvetilebam, romliTac arakonstituciu-

rad iqna cnobili saqarTvelos sisxlis samarTlis saproceso kod-

eqsis me-13 muxlis me-2 da 169-e muxlis pirveli nawilebis is norma-

tiuli Sinaarsi, romelic iTvaliswinebda iribi Cvenebis safuZvelze 

ganaCenis gamotanis da piris braldebulad cnobis SesaZleblobas. 

aRniSnuli gadawyvetilebiT sakonstitucio sasamarTlom miiCnia, 

rom iribi Cveneba ar akmayofilebs `utyuarobis konstituciur stan-

darts~. sasamarTlos ganmartebiT, `iribi Cveneba, zogadad naklebad 

sando mtkicebulebaa, misi gamoyeneba Seicavs piris braleulobas-

866 adamianis uflebaTa evropuli sasamarTlos gadawyvetileba saqmeze: Schatschas-
chwili v. Germany, No. 9154/10, 15.12.2015, §§119-122, 145.
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Tan dakavSirebiT mcdari aRqmis Seqmnis safrTxes...sasamarTlos mier 

iseTi Cvenebis dasaSvebad cnoba, romelic emyareba sxva piris mier 

gakeTebul gancxadebas an gavrcelebul informacias, mraval risk-

Tanaa dakavSirebuli... amavdroulad sakonstitucio sasamarTlo 

ar gamoricxavs, gamonaklis SemTxvevebSi, iribi Cvenebis gamoyenebis 

marT lzomierebas. aseTi gamonaklisis daSveba SesaZloa gamarTlebu-

li iyos, Tu arsebobs obieqturi mizezi, ris gamoc SeuZlebelia im 

piris dakiTxva, romlis sityvebsac emyareba iribi Cveneba da, rodesac 

es aucilebelia marTlmsajulebis interesebidan gamomdinare. magali-

Tad, sasamarTlom SesaZlebelia ganixilos iribi Cvenebis daSvebis 

SesaZlebloba, rodesac mowme an dazaralebuli daSinebulia an arse-

bobs misi rogorc mowmis usafrTxoebis uzrunvelyofis aucileblo-

ba. braldebulis kanonsawinaaRmdego qmedebam _ mowmis daSinebam ar 

unda Seaferxos marTlmsajulebis ganxorcieleba da swored amitom, 

gamonaklis SemTxvevebSi, sasamarTlo uflebamosili unda iyos, Seafa-

sos iribi Cvenebis dasaSvebobisa da misi gamoyenebis aucilebloba. 

aucilebloba aseve SeiZleba warmoiSvas sxva SemTxvevaSic, rodesac 

informaciis avtori Tavad ver axerxebs an ar surs Cvenebis micema da 

amisTvis mniSvnelovani mizezi arsebobs867. 

miuxedavad imisa, rom zemoT aRniSnuli gadawyvetilebiT sakon-

stitucio sasamarTlom gamoricxa piris braldebulad cnobisa da 

msjavrdebis SesaZlebloba iribi Cvenebis safuZvelze, aRniSnulma 

gadawyvetilebam garkveuli orazrovneba gamoiwvia, vinaidan ar Sei-

cavs erTmniSvnelovan pasuxs kiTxvaze, ramdenad dasaSvebia sisxlis 

samarTlis procesSi iribi Cvenebis mtkicebulebad gamoyeneba, Tu 

sakonstitucio sasamarTlos mizans misi mtkicebulebad gamoyenebis 

saerTod gamoricxva warmoadgenda. bunebrivia, kanonmdebels mouwevs 

am gadawyvetilebis interpretireba da irib CvenebebTan dakavSirebiT 

mniSvnelovani cvlilebebis ganxorcieleba, romliTac dazustdeba da 

ganisazRvreba amgvari mtkicebulebis dasaSvebobis sakiTxi. amasTan, 

kanonmdeblis mier arCeuli normatiuli mowesrigeba unda pasuxob-

des rogorc sakonstitucio sasamarTlos, aseve adamianis uflebaTa 

evropuli sasamarTlos moTxovnebs. aRniSnuli cvlilebebis ganxor-

cielebamde ki iribi Cvenebis gamoyenebis sakiTxi Riad rCeba da 

mosamarTleebic molodinis reJimSi imyofebian, magaliTad, erT-erT 

saqmeze saqarTvelos uzenaesma sasamarTlom aRniSna: `...sasamarTlo 

moklebulia SesaZleblobas, gamoiyenos iribi Cveneba mtkicebulebis 

867 saqarTvelos sakonstitucio sasamarTlos gadawyvetileba saqmeze `saqarT-

velos moqalaqe zurab miqaZe saqarTvelos parlamentis winaaRmdeg~, N1/1/548, 
22.01.2015, 25, 32.
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saxiT manam, sanam sakanonmdeblo organo sisxlis samarTlis sapro-

ceso kodeqsSi momavalSi ar Seitans Sesabamis cvlilebebs sakonsti-

tucio sasamarTlos gadawyvetilebidan gamomdinare~868. 

V. daskvna

amrigad, naSromSi warmodgenil sakiTxebTan dakavSirebiT gamo-

ikveTa araerTi problemuri aspeqti saerTaSoriso standartebTan Se-

sabamisobis Tval sazrisiT.

interneturTierTobis monitoringisa da satelefono saubris fa-

ruli miyuradebisa da Caweris RonisZiebebTan dakavSirebiT problema-

tur sakiTxad gamoikveTa mocemuli sagamoZiebo moqmedebis aRsrulebis 

procesze efeqtiani zedamxedvelobis meqanizmebis nakleboba. aRsaniS-

navia, rom internet urTierTobis RonisZiebasTan dakavSirebiT arse-

buli zedamxedvelobis meqanizmi araefeqtianad iqna miCneuli sakon-

stitucio sasamarTlos mier da aRniSnuli gadawyvetilebis Semdeg 

kanonmdeblobaSi am kuTxiT raime cvlileba ar ganxorcielebula.

zedamxedvelobis sistemasTan dakavSirebiT SeiZleba iTqvas, rom 

Tumca kanonmdebloba gansazRvravs kontrolis garkveul berketebs 

faruli sagamoZiebo moqmedebebis dawyebis etapze, magram sagamoZiebo 

moqmedebis aRsrulebis mTliani procesi kontrolis adekvaturi re-

Jimis da gangrZobadi zedamxedvelobis qveS ver eqceva. garda aRniSnu-

lisa, saproceso kodeqsi ar iTvaliswinebs faruli sagamoZiebo moq-

medebebis Sedegad mopovebuli masalebis gadarCevisa da daxarisxebis 

proceduras, romlis mixedviTac xorcieldeba procesualuri mizniT 

dasaSvebi mtkicebulebis gansazRvra da gamoZiebisaTvis ararel-

evanturi informaciis ganadgureba. saerTaSoriso-samarTlebriv 

moTxovnebTan Sesabamisobis TvalsazrisiT mniSvnelovan sakiTxs war-

moadgens aseve aRniSnuli sagamoZiebo moqmedebis ganxorcielebis Sem-

deg mopovebul monacemTa Senaxvis aucileblobaze mudmivi zedamxed-

velobis moTxovnis sakanonmdeblo reglamentacia. 

calsaxaa, rom farul sagamoZiebo moqmedebebTan dakavSirebiT 

bolo dros kanonmdeblobaSi ganxorcielda araerTi pozitiuri no-

vacia adamianis uflebebis dacvis kuTxiT. aRsaniSnavia isic, rom per-

sonaluri monacemebis dacva eleqtronuli komunikaciis saSualebe-

bidan informaciis mopovebisa da gamoyenebis sferoSi saerTaSoriso 

donezec erT-erTi yvelaze aqtualuri da problemuri sakiTxia da am 

868 saqarTvelos uzenaesi sasamarTlos 2015 wlis 5 maisis N 2k-440ap.-14 gadawyve-

tileba. 
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sferoSi evropis masStabiT aqtiurad mimdinareobs monacemTa dacvis 

gaZlierebis RonisZiebebi. Sesabamisad, aucilebelia saqarTvelom, ro-

gorc evrointegraciis gzaze mdgomma saxelmwifom, kvlav ganagrZos 

muSaoba am mimarTulebiT da Tavisi kanonmdebloba SesabamisobaSi mo-

iyvanos evropul standartTan.

naSromSi warmodgenil iqna aseve braldebulis mier braldebis mxa-

ris mowmeTa dakiTxvis uflebasa da iribi Cvenebis dasaSveboba/gamo-

yenebasTan dakavSirebuli standartebi. rogorc gamoikveTa, sapro-

ceso kodeqsi krZalavs sasamarTloSi gamoucxadebeli mowmis Cvenebis 

gamoyenebas gamamtyunebeli ganaCenis erTaderT safuZvlad, Tumca 

araferi miuTiTebs imaze, rom amgvari Cvenebis, rogorc araerTad-

erTi, Tumca `gadamwyveti~ mniSvnelobis mtkicebulebad gamoyeneba 

ganaCenis safuZvlad dauSvebelia. evropuli sasamarTlos praqtikis 

mixedviT, amgvar Cvenebaze ganaCenis dafuZneba dasaSvebia gamonakli-

sis saxiT, im pirobiT, rom dacvis mxarisTvis warmoSobili uaryofiTi 

Sedegebi am SemTxvevaSi sakmarisad aris dabalansebuli mowmis Cvenebis 

sandoobis Sesafasebeli adekvaturi faqtorebiT, maT Soris, Zlieri 

proceduruli garantiebiT, Tumca aRsaniSnavia, rom qarTuli kanon-

mdebloba am TvalsazrisiT sakmaris garantiebs ar iTvaliswinebs. 

iribi Cvenebis dasaSvebobis Temaze msjelobisas gasaTvaliswinebe-

lia, rom saqarTvelos sakonstitucio sasamarTlos 2015 wlis 22 ian-

vris gadawyvetilebis Semdeg aRniSnuli mtkicebulebis dasaSvebobis 

sakiTxi da misi SesaZlo gamoyenebis farglebi jerjerobiT gadasawyve-

tia, romlis sakanonmdeblo regulirebis procesSic gaTvaliswinebul 

unda iqnas saqarTvelos sakonstitucio sasamarTlosa da adamianis 

uflebaTa evropuli sasamarTlos mier dadgenili moTxovnebi.
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I. zogadi mimoxilva 

sisxlis samarTlis procesSi sasamarTloSi saqmis arsebiTi gan-

xilva erT-erTi mniSvnelovani stadiaa869. gamoZiebis dros, marTalia, 

mopovebuli mtkicebulebi iZleva piris braleulobasTan dakavSire-

biT garkveuli daskvnis gakeTebis SesaZleblobas, Tumca, swored, 

saqmis arsebiTi ganxilvisas aris SesaZlebeli, rom ganxorcieldes 

braldebulis samarTliani mosmenis ufleba, misi damnaSaveobisa Tu 

udanaSaulobis Sesaxeb saboloo gadawyvetilebis miReba870. SeiZleba 

iTqvas, rom sisxlis samarTlis procesis am safexurze srulyofilad 

xdeba mxareebis mier warmodgenili mtkicebulebebis gamokvleva da 

amdenad, mxareTa mier SejibrobiTobis principis sruli realize-

ba871. sisxlis samarTlis procesis SejibrobiToba warmoadgens um-

niSvnelovanes winapirobas demokratiuli meqanizmebis ganviTarebi-

saTvis, sisxlis samarTalwarmoebaSi braldebulis uflebebis dacvis 

uzrunvelsayofad.872kerZod, SejibrobiTi procesis arss qmnis mxare-

ebis SesaZlebloba, warmoadginon mtkicebulebebi, axali faqtobrivi 

garemoebebi, gamoTqvan mosazrebebi, gamoxaton poziciebi rogorc 

sakuTar, ise mowinaaRmdege mxaris mtkicebebulebsa da saqmesTan da-

kavSirebul garemoebebze, raTa daarwmunon sasamarTlo sakuTari ar-

gumentebis sisworeSi.873 aRniSnuli principi Tanabar mdgomareobasa 

da pirobebSi ayenebs mxareebs, maT mier mopovebul mtkicebulebaTa 

mosamarTlis winaSe wardgenis, gamokvlevisa da analizis Tvalsaz-

risiT.874

miuxedavad zemoaRniSnulisa, realurad, braldebis mxaris upi-

ratesoba SejibrobiTobis procesSi mainc aSkaraa, Tumca, samarTal-

869 aRniSnulTan dakavSirebiT i. boxaSvili ganmartavs: `sisxlis samarTlis pro-

cess ar axasiaTebs etapebad dayofa. sisxlis samarTlis procesisaTvis damaxasi-

aTebelia stadiebad dayofa, sadac termini `stadia~ konkretuli mniSvnelobiT 

gamoiyeneba, aqvs ganmarteba rogorc cnebas, oficialurad aRiarebulia stadiaTa 

raodenoba da maTi Tanmimdevroba sisxlis samarTlis procesSi~ _ ix. boxaSvili, 

2017, 290.

870 Sead.: TumaniSvili, 2014, 44; guncaZe, komentarebSi: saqarTvelos sisxlis 

samarT lis saproceso kodeqsis komentari, 2015, mux. 225, abz. 2.

871 SejibrobiTobis anu adversaruli modelisagan gansxvavebiT, e.w. inkviziciur 

modelSi sisxlis samarTlis procesSi centraluri adgili ukavia ara mxareebs, 

aramed mosamarTles, romelsac ekisreba simarTlis dadgenis valdebuleba bral-

debulis mimarT rogorc gamamarTlebeli aseve, gamamtyunebeli garemoebebis 

gamokvlevis gziT. dawvrilebiT amis Sesaxeb ix. Winter, 2015, 17, aseve, Sead.: Ambos, 
2008, 592; pradeli, 1999, 292-293; Heger, 2016, 3-8.
872 TumaniSvili, 2014, 108, aseve, Sead. aqubardia, 2014, 130-132.

873 Sead. nipariSvil, 2016, 7, aseve, Sead. aqubardia, 2016, 11-14; Heger, 2016, 3-8.
874 Sead. laliaSvili, 2016, 21.
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warmoebaze sabolood, braldebis mxaris `privilegiebi~ gavlenas ver 

unda axdendes. xatovnad gadmoscems am viTarebas S. treqseli Tavis 

naSromSi, sadac, igi miuTiTebs: `Tanasworoba aseT konteqstSi unda 

ganvixiloT mxolod rogorc erTgvari pariteti. am TvalsazrisiT, 

SeiZleba gavixsenoT gladiatorTa orTabrZola Zvel romSi, sadac, 

erTi iyo javSniani da SeiaraRebuli xmliT, xolo meore javSnis gare-

Se, samagierod, SeiaraRebuli badiTa da samkapiT.~875 ufro Sors midis 

g. gudpasteri, romelic SejibrobiTobis princips adarebs saprezi-

dento arCevnebs, safexburTo matCs876. aseT SemTxvevaSi mosamarTlis 

roli, romelic saqmis masalebs ar unda icnobdes, Semoifargleba 

mxolod procesis warmoebis kontroliT, mxareTa Tanasworobisa da 

samarTliani procesis dacviT.877 sasamarTlo akontrolebs mxareTa 

mier kanoniT mkacrad gansazRvrul procesis warmoebis wesebis dacvas 

da faqtobrivad, iTavsebs damoukidebeli arbitris rols878.

sisxlis samarTlis saqmis arsebiTi ganxilvis ori modeli SeiZle-

ba gamoiyos moqmedi sisxlis samarTlis procesidan: mosamarTlis mier 

saqmis erTpirovnulad ganxilvisa da saqmis nafici msajulebis mier 

ganxilvis modeli. miuxedavad am modelebs Soris mcireodeni gans-

xvavebisa, rogorc erT, ise meore SemTxvevaSi, sabolood, xdeba bral-

debulis damnaSaved Tu udanaSaulod cnoba da mis mimarT sasjelis 

daniSvna gamamtyunebeli ganaCenis dadgenis SemTxvevaSi. 

saqmis arsebiTi ganxilva pirobiTad moicavs xuT ZiriTad stadi-

as, romlis gavlac sasamarTlosaTvis savaldebuloa im SemTxvevaSi, 

Tuki mxareebi sasamarTloSi wardgenili mtkicebulebebis Sesaxeb ver 

Tanxmdebian da maT garSemo saqmis arsebiT sxdomaze apireben davas. 

esenia: (1) mxareebis mier Sesavali sityvebis warmoTqmis; (2) dapatim-

rebuli piris SemTxvevaSi, gamoyenebuli aRkveTis RonisZiebis saxiT 

patimrobis periodulad gadasinjvis; (3) mowmeTa dakiTxvisa da sxva 

werilobiTi mtkicebulebebis gamokvlevis; (4) daskvniTi da bralde-

bulis saaboloo sityvebis warmoTqmis, dabolos, (5) ganaCenis dadge-

nis etapi. aqedan SesaZlebelia,  gamoiyenos ramdenime mniSvnelovani 

problema, romelTa momwesrigebeli Sesabamisi konkretuli normebi 

qarTul sisxlis samarTlis saproceso kodeqsSi xSir SemTxvevaSi, ar 

arsebobs. kanonis regulaciebi aseT dros, erTi mxriv, aris bundo-

vani, xolo meore mxriv _ arakonkretizebuli an xarveziani. swored 

875 treqseli, 2009, 122; aseve, Sead. aqubardia, 2014, 133. 

876 Goodpaster, 1987, 118-119.
877 Marcus, 1992, 1193;Harding, 2004, 176; Goodpaster, 1987, 118, aseve, Sead. Heger, 2016, 6; 
laliaSvili, 2016, 21.

878 Sead. aqubardia, 2014, 142-143; pradeli, 1999, 292-294.



411

amitom aRniSnuli sakiTxebi saWiroeben evropuli konvenciis Sesaba-

misad, interpretacias.

cnobilia, rom saerTaSoriso xelSekrulebisa da saerTaSoriso 

samarTlis Sesabamisi axsna-ganmarteba sisxlis samarTalSi warmoad-

gens, rogorc normis Tanamedrove interpretaciis erT-erT ZiriTad 

saxes.879Temis aqtualobidan da misi moculobidan gamomdinare, Cveni 

yuradReba dasaxelebul naSromSi daeTmoba mxolod ori proble muri 

sakiTxis analizs: (a) saqmis arsebiTi ganxilvis sxdomaze aRkveTis 

RonisZiebis saxiT gamoyenebuli an gamosayenebeli patimrobis sakiT-

xis gadawyvetas; (b) braldebis ucvlelobis principis dacvas. amasTan, 

aRniSnuli sakiTxebis ganxilvisas, naSromSi xazi gaesmeba imas, Tu ra 

gavlenas axdens sasamarTlos mier am problemebis gadawyvetaze adami-

anis uflebaTa da ZiriTad TavisuflebaTa dacvis evropuli konvencia.

II. sasamarTloSi sisxlis samarTlis saqmis arsebiT 

ganxilvaze adamianis uflebaTa da ZiriTad TavisuflebaTa 

konvenciis gavlena

erovnuli sasamarTloebis mier sisxlis samarTlis saqmis arsebiTi 

ganxilvis mimdinareobisas adamianis uflebaTa evropuli sasamarTlos 

precedentebze miTiTeba da SemdgomSi miRebul gadawyvetilebebSi ev-

ropuli konveciis gamoyeneba, warmoadgens erT-erT umniSvnelovanes 

winapirobas erovnuli samarTlis ganviTarebisaTvis, rac saboolo 

jamSi, xels uwyobs samarTlebrivi saxelmwifos Camoyalibebas. 

 samarTlebrivi saxelmwifo niSnavs saxelmwifos boWvas samarT-

lis principebis aRiarebiTa da pativiscemiT880. aRniSnuli cneba, erTi 

mxriv, formaluri bunebisaa da exeba saxelmwifos organizaciul 

struqturasa da moqmedebis principebs, rogoricaa, magaliTad, xe-

lisuflebis danawileba, sasamarTlo xelisuflebis damoukidebloba 

da a.S.881 meore mxriv, am formalur princips emateba dResdReobiT 

sayovelTaod aRiarebuli samarTlis materialuri principebi, maga-

liTad, adamianis pativisa da Rirsebis pativiscema, wamebis akrZalva, 

samarTliani sasamarTlos ufleba da a.S.882 yovelive es, Tavis mxriv, 

gawerilia adamianis uflebaTa da ZiriTad TavisuflebaTa evropul 

konvenciaSi, romlis avTentur da avtoritetul ganmartebas axdens 

879 Sead.: turava, 2013, 35-36; turava, 2011, 126.

880 Sead. Burkhard, 2013, 481-482.
881 iqve.

882 iqve. 
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adamianis uflebaTa evropuli sasamarTlos precedentuli samarTa-

li. swored evropuli sasamarTlos gadawyvetilebebi da konvenciis 

normaTa Sefasebebi iZleva am zogadi Sinaarsis da xSir SemTxvevaSi 

konkretikas moklebuli samarTlebrivi definiciebis sworad aRqmis, 

gaazrebisa da Semdgom Sefardebis SesaZleblobas. konvenciaSi Camoya-

libebuli mravali norma Zalze zogadad aris formulirebuli, ris 

gamoc evropuli sasamarTlos precedentuli samarTali erovnuli sa-

samarTlos mier aRqmul unda iqnas samarTlis pirdapir wyarod. ker-

Zod, iseT wyarod, romelic erovnul kanonmdeblobaze maRla dgas 

samarTlis wyaroTa ierarqiaSi883. aRniSnuli valdebuleba ki, gamom-

dinareobs rogorc uSualod evropuli konvenciidan, ise erovnuli 

kanonmdeblobis zogierTi samarTlebrivi aqtebidan.

naSromis winamdebare qveTavebSi ganxiluli iqneba evropuli sa-

samarTlos is precendentebi, romlebic mniSvnelovan gavlenas axdenen 

erovnul sasamarTloSi sisxlis samarTlis saqmis arsebiT ganxilvaze 

da SemdgomSi sasamarTlos mier miRebul gadawyvetilebebze.

1. saqmis arsebiTi ganxilvis dros aRkveTis RonisZiebis saxiT 

patimrobis sakiTxis gadawyvetis problema

a) gadawyvetilebis dasabuTebis problema

saqmis arsebiTi ganxilvis dros aRkveTis RonisZiebis saxiT gamo-

yenebuli patimrobis sakiTxis gadawyvetis Sesaxeb sakanonmdeblo nor-

ma siaxlea qarTul sisxlis samarTlis saproceso kodeqsSi. aRniSnuli 

norma moqmed kanons daemata 2015 wlis 8 ivliss. SeiZleba iTqvas, 

rom es novacia aris sasamarTlos mier aRkveTis RonisZiebis saxiT 

gamoyenebuli patimrobis periodulad, or TveSi erTxel mainc, av-

tomaturad gadasinjvis sruliad axali saproceso meqanizmi.884 Tumca, 

sakiTxavia, ratom dasWirda kanonmdebels am normis SemoReba? 

rogorc cnobilia, saerTaSoriso Tu moqmedi kanonmdebloba meti 

yuradRebiT ekideba sapatimro saqmeebs885 da Sesabamisad, adgens maqsi-

malurad SemWidroebul vadebs mis gansaxilvelad. aseTi vada saqar-

Tvelos sisxlis samarTlis saproceso kodeqsis mixedviT, Seadgens 

883 Sead. mWedliZe, 2017, 10.

884 Sead. guncaZe, komentarebSi: saqarTvelos sisxlis samarTlis saprocso kodeq-

sis komentari, 2015, mux. 2301, abz. 1. 

885 amaze miuTiTebs saqarTvelos sssk-is me-8 muxlis me-3 nawili, romlis Tanaxma-

dac, sasamarTlo valdebulia prioritetulad ganixilos is sisxlis samarTlis 

saqme, romelSic braldebulis mimarT aRkveTis RonisZiebis saxiT gamoyenebulia 

patimroba.
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maqsimum cxra Tves. gamomdinare aqedan, normis am danawesiT kanon-

mdebelma swored zemoaRniSnul vadaSi saWirod miiCnia sasamarTlo 

ganxilvis stadiaze patimrobis gamoyenebis aucileblobis sakiTxis 

gadasinjva.

rac Seexeba saqmis arsebiTad ganmxilveli mosamarTlis mier ze-

moaRniSnuli orTviani vadis aTvlis dawyebas, kanonmdeblis mier igi 

calsaxadaa gansazRvruli da iwyeba winasasamarTlo sxdomis mosamar-

Tlis mier aRkveTis RonisZiebis saxiT gamoyenebuli patimrobis Za-

laSi datovebis Sesaxeb gadawyvetilebis miRebis dRidan. yoveli mom-

devno ori Tvis vadaSi ki sasamarTlo valdebulia isev daubrundes 

am sakiTxs, vidre ar iqneba miRebuli Semajamebeli gadawyvetileba 

an gamoyenebuli patimroba ar Seicvleba ufro msubuqi aRkveTis 

RonisZiebiT an saerTod ar gauqmdeba.

dasaxelebuli normis analazisas, aseve xazgasasmelia is garemoe-

bac, rom sasamarTlom sakiTxis gadawyvetisas unda ixelmZRvanelos 

saqarTvelos sssk-is 206-e muxliT, romelic exeba swored aRkveTis 

RonisZiebis gamoyenebas, mis Secvlas an gauqmebas. Tumca problemas 

warmoadgens da sakamaToa patimrobaSi myofi piris patimrobis xan-

grZlivobis dasabuTebis mizanSewoniloba. 

xelisuflebis organoebis pasuxismgeblobaa imis uzrunvelyo-

fa, rom patimroba ar aRematebodes gonivrul vadas886. xangrZlivi 

patimroba, romelic ereva adamianis piradi Tavisuflebis pativis-

cemis uflebaSi, aucilebelia dasabuTdes `WeSmariti sajaro in-

teresis arsebobiT.~887 evropul sasamarTlo praqtikaSi arcTu iSvi-

aTad yofila iseTi SemTxvevebi, roca erovnuli sasamarTlos saqmis 

ganmxilvel mosamarTles yovelgvari dasabuTebisa da argumentebis 

gareSe gangrZobad patimrobaSi dautovebia braldebuli888. aRniS-

nuli proceduris darRveviT miRebuli gadawyvetileba ki mogvi-

anebiT xSirad gamxdara saerTaSoriso sasamarTlos msjelobisa da 

kritikis sagani889.

886 treqseli, 2009, 582.

887 Tomasi v. France, ganacxadi #12850/87, ECtHR, 1992 wlis 27 agvistos gadawyvetile-

ba, §84.
888 Trzaska v. Poland, ganacxadi #25792/94, ECtHR, 2000 wlis 11 ivlisis gadawyvetileba.

889 am sakiTxTan mimarTebaSi mniSvnelovania evropuli sasamarTlos gadawyvetile-

ba saqmeze Affaire Samoilă et Cionca v. Rumania, romelSic evropuli sasamarTlo 

miuTiTebs, rom `konvenciis me-5 muxlis me-4 punqti moiTxovs samarTlebriv 

proceduras, romelic uzrunvelyofs Sesabamis garantiebs Tavisuflebis aRkve-

Tis msgavsi RonisZiebebisaTvis... gamoricxuli ar aris, rom sasamarTlos mier 

Tavisuf lebis aRkveTis kanonierebis perioduli avtomaturi gadasinjvis sistemam 

uzrunvelyos konvenciis me-5 muxlis me-4 punqtis moTxovnaTa dakmayofileba.~ 
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adamianis uflebaTa dacvis evropulma sasamarTlom saqmeSi Ma-
medova v. Russia miuTiTa, rom adgili hqonda gangrZobadi patimrobis 

ukanono da dausabuTebel gamoyenebas. kerZod, ganmcxadebeli, ro-

melic patimrobaSi imyofeboda weliwadze metxans, Cioda mis mimarT 

gamoyenebuli gangrZobadi patimrobis ukanonobaze890.

evropulma sasamarTlom ganmarta, rom aseT SemTxvevaSi dasad-

genia erovnuli sasamarTlo xelisuflebis mier warmodgenili sxva 

safuZvlebi amarTleben Tu ara piris Tavisuflebis SezRudvas, xolo, 

rodesac aseTi safuZvlebi `Sesabamisi~ da `sakmarisia~, amis Semdeg 

sasamarTlom aseve unda gamoarkvios, erovnuli xelisuflebis orga-

noebma gamoavlines Tu ara `keTilsindisiereba~ samarTalwarmoebis 

warmarTvisas891. 
am gadawyvetilebaSi evropuli sasamarTlo miuTiTebs, rom raio-

nuli da saolqo sasamarTloebi eyrdnobodnen mxolod wayenebuli 

braldebis simZimes, rogorc ganmcxadeblis mimalvis umTavres faq-

tors (marTlmsajulebaSi Carevisa da danaSaulis xelaxla Cadenis 

safrTxes). miuxedavad imisa, rom am sakiTxze evropul sasamarTlos 

Tavis gadawyvetilebebSi araerTxel hqonda namsjeli da dadgenili 

is garemoeba, rom Tavisuflebis SezRudvis gagrZelebis saWiroeba ar 

SeiZleba Sefasebuliyo mxolod wminda abstraqtuli TvalsazrisiT 

da mxolod danaSaulis simZimis mxedvelobaSi miRebiT892, erovnulma 

sasamarTloebma aRniSnuli principi saerTod ar gaiTvaliswines da 

braldebuli piri dausabuTeblad datoves xangrZliv patimrobaSi. 

ufro metic, samarTalwarmoebis arc erT stadiaze maT ar Seamowmes, 

`aWarbebda Tu ara ganmcxadeblis patimroba gonivrul vadas~893.

gamomdinare aqedan, evropuli sasamarTlo ver darwmunda nacio-

naluri xelisuflebis warmomadgenlebis argumentebis sisworeSi, rom 

`gamoZiebis gaWianureba bralad unda Seracxoda ganmcxade bels~ da 

Sesabamisad, daadgina konvenciis me-5 muxlis me-3 punqti darRveva894.

amis Sesaxeb ix. Affaire Samoilă et Cionca v. Rumania, ganacxadi #33065/03, ECtHR, 2008 
wlis 4 martis gadawyvetileba §57.
890 Mamedova v. Russia, ganacxadi #7064/05, ECtHR, 2006 wlis 1 ivnisis gadawyvetile-

ba §§12, 31-34.
891 iqve, §73.
892 Letellier v. France, ganacxadi #12369/86, ECtHR, 1991 wlis 26 ivnisis gadawyvetile-

ba, §51; aseve, Panchenko v. Russia, ganacxadi #45100/98, ECtHR, 2005 wlis 8 Teber-

vali, §102; Goral v. Poland, ganacxadi #38654/97, ECtHR, 2003 wlis 30 oqtomberi, §68; 
Ilijkov v. Bulgaria, ganacxadi #33977/96, ECtHR, 2001 wlis 26 ivlisi, §81.
893 Mamedova v. Russia, ganacxadi #7064/05, ECtHR, 2006 wlis 1 ivnisis gadawyvetile-

ba, §82.
894 iqve, §84.
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saqmeze Patsuria v. Georgia evropulma sasamarTlom daadgina kon-

venciis me-5 muxlis darRveva, vinaidan sasamarTlom miiCnia, rom 

erovnuli sasamarTlo daeyrdno mxolod braldebis simZimes da ar 

gaiTvalis wina ganmcxadeblis saqmis individualuri garemoebebi.895 

erovnulma sasamarTlom, evropuli sasamarTlos SefasebiT, patim-

robis dasasabuTeblad gamoiyena `Sablonuri~ teqsti imis nacvlad, 

rom Seesrulebina valdebuleba da damajereblad daesabuTebina 

gagrZelebuli patimroba.896

evropuli konvenciis me-5 muxlis me-3 punqtis darRvevas adgili 

hqonda aseve, saqmeze Merabishvili v. Georgia.897 strasburgis sasamarT-

lom Tavis gadawyvetilebaSi miuTiTa, rom ganmcxadeblis patimrobis 

sakiTxis (oTx Tveze meti vadiT grZeldeboda) `gansakuTrebuli gul-

modginebis ufro maRali standartiT Semowmebis nacvlad, quTaisis 

saqalaqo sasamarTlom ar daakmayofila braldebulis Suamdgomloba, 

ise, rom ar moaxdina gangrZobadi patimrobis gamoyenebis safuZvlebis 

Tundac zepirsityvierad gamocxadebac ki da Semoifargla mxolod 

abstraqtuli fraziT _ `aRkveTis RonisZiebis gauqmebis Sesaxeb Suam-

dgomloba ar dakmayofildes.~898

adamianis uflebaTa dacvis evropulma sasamarTlom miiCnia, rom 

erovnuli sasamarTlos es gadawyvetileba winaaRmdegobaSi modioda 

mis gansakuTrebul valdebulebasTan, romelic gulisxmobs: `Tavda-

pirvelad saTanado wesiT winaswari patimrobis RonisZiebis Sefarde-

bidan drois Sualedis gasvlis gaTvaliswinebiT, damajereblad axali 

konkretuli garemoebebis arsebobis dadgenas, rac amarTlebs winas-

wari patimrobis vadis gagrZelebas....~899 evropulma sasamarTlom CaT-

vala, rom ganmcxadeblis Tavisuflebis SezRudvis sasamarTlo dasa-

buTebulobis zedapiruli forma warmoadgenda konvenciis me-5 muxlis 

895 Sead. Patsuria v. Georgia, ganacxadi #30779/04, ECtHR, 2007 wlis noembris 

gadawyvetilebas, §72.
896 iqve, §7. aseve, Sead. wereTeli, 2016, 178.

897 Merabishvili v. Georgia, ganacxadi #72508/13, ECtHR, 2016 wlis 14 ivnisis 

gadawyvetileba (gadawyvetileba ar aris saboloo).
898 iqve, §90-91. analogiuri darRveva daadgina sasamarTlom aseve saqmeSi Giorgi 
Nikolaishvili v. Georgia. mocemul SemTxvevaSi sasamarTlom miuTiTa, rom gangrZo-

badi patimrobis ZalaSi datovebis erTaderTi abstraqtuli frazis safuZveli _ 

`aRkveTis RonisZiebis Sefardebuli zoma sworad iqna SerCeuli~, uxeSad zRudav-

da momCivanis im uflebas, rac mas garantirebuli hqonda konvenciis me-5 muxlis 

me-3 punqtiT. amis Sesaxeb dawvrilebiT ix. Giorgi Nikolaishvili v. Georgia, ganacxadi 

#37048/04, ECtHR, 2009 wlis 13 ianvris gadawyvetileba, §76, aseve, Sead. Patsuria v. 
Georgia, ganacxadi #30779/04, ECtHR, 2007 wlis noembris gadawyvetilebas, §74.
899 Merabishvili v. Georgia, ganacxadi #72508/13, ECtHR, 2016 wlis 14 ivnisis 

gadawyvetileba, §91.
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me-3 paragrafiT gaTvaliswinebuli momCivnis uflebis farTo SezRud-

vas.900

amdenad, evropuli sasamarTlos zemoaRniSnuli precedentebis 

gaanalizebis safuZvelze sasamarTlo, rogorc wesi901, did yurad-

Rebas aqcevs gangrZobadi patimrobis gamoyenebis SemTxvevaSi misi 

dasabuTebis xarisxs. erovnuli sasamarTlo ar unda Semoifarglos 

mxolod abstraqtuli frazebiT, aramed yoveli konkretuli saqmis 

ganxilvisas, piris xangrZliv patimrobaSi ZalaSi datovebis dros 

gadawyvetilebis miRebisas, mosamarTlem guldasmiT, kumulaciu-

rad902 unda gamoikvlios gamoyenebuli patimrobis rogorc for-

maluri/saproceso, ise materialur/faqtobrivi safuZveli903. Tumca 

materialur/faqtobrivi safuZvlis Semowmebisas, saqmis ganmxilvel 

mosamarTles erTgvarad uwevs `bewvis xidze~ gavla, vinaidan mis 

mier konkretuli mtkicebulebebis moxmoba (miT ufro, rom, Tuki 

es mtkicebuleba arsebiT sxdomaze ukve gamokvleuli iqna) da aseTi 

mtkicebulebebis Sinaarsobriv mxareze msjeloba, SeiZleba mxaris 

mier aRqmul iqnas rogorc mosamarTlis mier winaswar, ganaCenis 

gamotanamde, azris gamoxatvis mcdelobad, rac mogvianebiT SeiZle-

ba gaxdes kidec am konkretuli mosamarTlis acilebis safuZveli. 

gansakuTrebiT ki es problemuria, rodesac sasamarTlo gadasulia 

saqmis arsebiTi ganxilvis bolo stadiaze (roca yvela mtkicebule-

ba ukve gamokvleulia da mxareebi warmoTqvamen daskvniT sityvebs) 

da dacvis mxare iTxovs gamoyenebuli patimrobis ufro msubuqi 

aRkveTis RonisZiebiT Secvlas. sasamarTlom aseT dros, miuxeda-

900 iqve.

901 argumentebis nakluloba yovelTvis ar niSnavs konvenciis me-5 muxlis me-3 

punqtis darRvevas, ase magaliTad, Tuki ucxoelis mimarT arsebobs seriozuli 

braldeba, mimalvis safrTxe aseT SemTxvveSi, SeiZleba aSkara, `konkretuli~ iyos. 

amis Sesaxeb ix. saqme Van der Tang v. Spain, #19382/92, ECtHR, 1995 wlis 13 ivlisis 

gadawyvetileba, §60.
902 gamonaklisia am wesidan iseTi SemTxveva, romelic exeba e.w. saeqstradicio 

patimrobas, sadac evropuli sasamarTlos ganmartebiT, aseT dros sruliad sak-

marisia aRkveTis RonisZiebis materialur/faqtobrivi safuZvlebis arseboba. ker-

Zod, strasburgis sasamarTlom saqmeSi Al Husin v. Bosnia and Herzegovina miuTiTa: 

`konvenciis me-5 muxlis 1-li punqtis (f) qvepunqti ar moiTxovs, rom dakaveba 

iyos aucileblad dasabuTebuli, magaliTad, piris mier danaSaulis Cadenis an 

gaqcevis prevenciis mizniT. aRniSnulTan dakavSirebiT, es norma me-5 muxlis 1-li 

punqtis (c) qvepunqtisgan gassxvavebul dacvis xarisxs gvTavazobs. is rac am nor-

miT aris gaTvaliswinebuli moiTxovs, rom deportaciis procedura progresuli 

iyos da warimarTos saTanado gulisxmierebiT...~. dawvr. ix. Al Husin v. Bosnia and 
Herzegovina, ganacxadi #3727/08, ECtHR, 2012 wlis 7 Tebervlis gadawyvetileba, §61.
903 Sead. liparteliani, komentarebSi: saqarTvelos sisxlis samarTlis saproceso 

kodeqsis komentari, 2015, mux. 198, abz.9.
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vad saqmis ganxilvis am stadiisa, mainc unda Seamowmos im sajaro 

interesis arsebobis damadasturebeli yvela garemoeba, romelic 

udanaSaulobis prezumfciis gaTvaliswinebiT, amarTlebs gadaxve-

vas adamianis piradi Tavisuflebis pativiscemis zogadi wesidan, 

e.i. roca sasamarTlo kvlav miiCnevs piris patimrobaSi ZalaSi da-

tovebis mizenSewonilobas. garda amisa, sasamarTlom aseT dros 

unda ganmartos uaris Tqmis mizezebic, vinaidan swored am mizezebs 

amowmebs SemdgomSi strasburgis sasamarTlo imis gadasawyvetad, 

ramdenad `relevanturi~ da `sakmarisi~ iyo isini, individualurad 

an koleqtiurad, piris patimrobis gamarTlebisaTvis~904.

b) patimrobis ganmeorebiT gamoyenebisa da miRebuli gadawyvetilebis 

gasaCivrebis problema

saqmis ganxilvis arsebiT sxdomaze braldebulisaTvis aRkveTis 

RonisZiebis saxiT patimrobis gamoyeneba erT-erT problemuri sakiT-

xia, gansakuTrebiT ki maSin, roca braldebulis mimarT manamde saer-

Tod ar aris SerCeuli aRkveTis RonisZiebis arc erTi saxe. pirobiTad 

SeiZleba gamoiyos ori ZiriTadi SemTxveva905, rodesac braldebis mxa-

re Cadenili danaSaulis xasiaTidan da simZimidan gamomdinare, iTxovs 

yvelaze mkacri aRkveTis RonisZiebis _ patimrobis gamoyenas. esenia: 

(1) roca braldebuls sxva sisxlis samarTlis saqmeze ukve SerCeuli 

aqvs aRkveTis RonisZiebis saxiT patimroba da 9 Tviani sapatimro vada 

maleve gadis; (2) rodesac piri msjavrdebulia (mis mimarT gamota-

nilia gamamtyunebeli ganaCeni) sxva sisxlis samarTlis saqmeze, sasje-

laRsrulebis dawesebulebaSi ixdis sasjels da Sefardebuli sasjeli 

umokles vadaSi ewureba.

pirvel SemTxvevaSi, 2015 wlis 26 ivnisis sakonstitucio sa-

samarTlos gadawyvetilebis safuZvelze906, arakonstituciurad 

iqna cnobili saqarTvelos sisxlis samarTlis saproceso kodeq-

sis 205-e muxlis (patimroba) me-2 nawilis is normatiuli Sinaarsi, 

romelic uSvebs konkretuli sisxlis samarTlis saqmeze bralde-

bulis patimrobas, Tu am saqmeze bralis wayenebis an bralis waye-

nebisTvis sakmarisi safuZvlis gamovlenis Semdeg mas patimrobaSi 

904 treqseli, 2009, 582.

905 arsebobs aseve, mesame SemTxveva, rodesac braldebuli gamoyenebuli aRkveTis 

RonisZiebis ufro msubuq saxes arRvevs da braldebis mxare iTxovs mis Secvlas 

ufro mkacri aRkveTis RonisZiebiT. mocemuli viTareba SeiZleba, gaerTianebuli 

iqnas zemoaRniSnul erT-erT romelime SemTxvevaSi.

906 ix. sakonstitucio sasamarTlos 2015 wlis 26 ivnisis gadawyvetileba, saqarT-

velos moqalaqe g. ugulava saqarTvelos parlamentis winaaRmdeg.
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erToblivad gatarebuli aqvs 9 Tve, mis mimarT mimdinare nebis-

mieri sisxlis samarTlis saqmis farglebSi907.

Sesabamisad, am bolo sakiTxs aq ar ganvixilavT, problemuria 

swored meore SemTxveva, roca piri ara braldebuli, aramed msjavr-

debulia sul sxva sisxlis samarTlis saqmeze, mas ramdenime dReSi/

TveSi ewureba sasjelis saxiT Sefardebuli Tavisuflebis aRkveTis 

vada da prokurori mis mimarT iTxovs aRkveTis RonisZiebis saxiT 

patimrobis gamoyenebas.

aa) patimrobis ganmeorebiT gamoyenebis problema

sasamarTloSi saqmis arsebiTi ganxilvisas, Tuki mosamarTle e.w. 

dasabuTebuli varaudis standartiT miiCnevs, rom arsebobs yvelaze 

mkacri aRkveTis RonisZiebis _ patimrobis gamoyenebis rogorc forma-

lur/saproceso, ise materialur/faqtobrivi safuZveli, rogorc 

wesi, akmayofilebs prokuroris Suamdgomlobas da braldebulis 

mimarT iye nebs yvelaze mkacr aRkveTis RonisZiebis saxes _ patim-

robas. Tumca problemaa swored am dros gamotanili ganCinebis ro-

gorc formaluri, ise misi Sinaarsobrivi mxare. qarTul sasamarTlo 

sistemaSi dadgenili praqtikis mixedviT, aseT dros mosamarTleTa ab-

soluturi umravlesoba, adgilze TaTbiriT, saoqmo ganCinebiT iRebs 

gadawyvetilebas.908 gamomdinare aqedan, sakiTxavia: a) rodidan unda 

daiwyos aseT dros patimrobis vada da b) saCivrdeba Tu ara aseTi 

gadawyvetileba myisierad? 

saqarTvelos sakonstitucio sasamarTlos 2015 wlis 15 seqtem-

bris gadawyvetilebis909 mixedviT: ~....saqarTvelos konstituciis me-18 

muxlis me-6 punqtiT910 gaTvaliswinebuli winaswari patimrobis zRvru-

li vadis gansazRvris miznebisaTvis, sisxlis samarTlis danaSaulSi 

braldebuli piri unda CaiTvalos winaswar patimrobaSi myofad, Tu 

am braldebis periodSi mis mimarT faqtobrivad gamoyenebulia patim-

roba romelime sxva sisxlis samarTlis saqmeze~911. amave punqtis meo-

907 iqve.

908 ix. Tbilisis saqalaqo sasamarTlos 2015 wlis 21 seqtembris amonaweri sxdomis 

oqmidan N1/1740-15 saqmeze; Tbilisis saqalaqo sasamarTlos 2016 wlis 1 Teberv-

lis saoqmo ganCineba N1/4556-15 saqmeze; Tbilisis saqalaqo sasamarTlos 2016 

wlis 23 Tebervlis saoqmo ganCineba N1/5754-15 saqmeze; Tbilisis saqalaqo sa-

samarTlos 2016 wlis 12 ivlisis amonaweri sxdomis oqmidan N1/3193-16 saqmeze.

909 sakonstitucio sasamarTlos 2015 wlis 26 ivnisis gadawyvetileba, saqarTvelos 

moqalaqe g. ugulava saqarTvelos parlamentis winaaRmdeg.

910 saqarTvelos konstituciis axali redaqciiT me-13 muxlis me-5 punqtiT.

911 iqve, 34-e punqti.
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re winadadebaSi sasamarTlo aRniSnavs: ~.... dauSvebelia, konkretuli 

sisxlis samarTlis saqmeze piris mimarT aRkveTis RonisZiebis saxiT 

patimrobis gamoyeneba im momentidan, rodesac am saqmeze bralis waye-

nebis Semdeg mis mier winaswar patimrobaSi gatarebuli vada (nebismier 

sisxlis samarTlis saqmeze) gautoldeba 9 Tves`912.

am pozicias iziarebs aseve adamianis uflebaTa dacvis evropuli 

sasamarTloc. sasamarTlom saqmeze Šebalj v. Croatia miuTiTa, rom kon-

venciis me-5 muxlis pirveli punqtis sawinaaRmdegoa piris mimarT 

patimrobis kanoniT gansazRvruli maqsimaluri vadis gasvlis Semdeg 

misi patimroba sxva saqmeze miRebuli dapatimrebis gadawyvetilebis 

safuZvelze, im pirobebSi, rodesac ar arsebobs specialuri sakanon-

mdeblo norma an calsaxa sasamarTlo praqtika, romelic patimrobis 

zRvruli vadis gasvlis Semdeg, sxva saqmeze braldebis farglebSi 

patimrobis gamoyenebis safuZvels adgenda913.

zemoaRniSnulidan gamomdinare, sakiTxavia, unda CaiTvalos Tu 

ara, braldebulis mimarT gamosayenebul sapatimro vadaSi mis mier 

sasjelaRarulebis dawesebulebaSi (im SemTxvevaSi rodesac arsebobs 

sxva saqmeze gamamtyunebeli ganaCeni) gatarebuli dro? kerZod, sau-

baria msjavrdebulis mimarT wardgenili axali braldebis periodidan 

cixis dawesebulebaSi gatarebul periodze.

am mxriv, sainteresoa saqarTvelos sakonstitucio sasamarTlos 

2017 wlis 21 aprilis ganCineba914. aRniSnuli ganCinebis Tanaxmad, mo-

sarCele mxare daobda imis Sesaxeb915, rom sisxlissamarTlebrivi devnis 

ganmaxorcielebelma organom borotad gamoiyena mis xelT arsebuli 

resursi mosarCelis winaswari patimrobis periodis gansazRvrasTan 

dakavSirebiT.916kerZod, mosarCele sarCelSi uTiTebda, rom 2014 wlis 

28 marts quTaisis saqalaqo sasamarTlos mier ar iqna gamoyenebuli 

aRkveTis RonisZiebis arc erTi saxe, radgan igi sasjels ukve ixdida 

sasjelaRsrulebis dawesebulebaSi. mogvianebiT, TiTqmis erTi wlis 

Semdeg, 2015 wlis 26 marts sasamarTlom daakmayofila prokuroris 

Suamdgomloba aRkveTis RonisZiebis saxiT patimrobis gamoyenebis 

Sesaxeb. amasTan, sasamarTlom patimrobis Suamdgomlobis dakmayo-

filebis erT-erT ZiriTad motivad miuTiTa, rom iwureboda sasjelis 

912 iqve.

913 Šebalj v. Croatia, ganacxadi #4429/09, ECtHR, 2011 wlis 28 ivlisis gadawyvetileba, 

§§197-198. 
914 ix. sakonstitucio sasamarTlos 2017 wlis 21 aprilis ganCineba, saqarTvelos 

moqalaqe g. sexniaSvili saqarTvelos parlamentis winaaRmdeg.

915 iqve.

916 iqve.
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moxdis vada da mosarCele Tavisufldeboda patimrobidan. mosarCelis 

mtkicebiT, mocemul SemTxvevaSi sasamarTlom aRkveTis RonisZiebis 

Sefardebisas patimrobis vadaSi ar CaTvala dakavebis dRidan misi mo-

Tavsebis vada samartovo sakanSi (2014 wlis 26 martidan 2015 wlis 26 

martamde). Sesabamisad, mas miaCnda, rom swored aRniSnuli warmoad-

genda braldebulis mimarT winaswari patimrobis periodTan dakav-

SirebiT devnis ganmaxorcielebli organos resursis borotad gamo-

yenebas.

sakonstitucio sasamarTlom aRniSnul saqmeze Setanili saCivari 

ar miiCnia dasaSvebad (formadaucvelobis gamo). Tumca  sasamarTlom 

ganCinebis samotivacio nawilSi, SeiZleba iTqvas, rom Tavi aarida 

mniSvnelovani samarTlebrivi ganmartebis gakeTebas imis Sesaxeb, unda 

CaTvliliyo Tu ara patimrobis vadaSi sasjelaRsrulebis dawese-

bulebaSi yofnis garkveuli periodi. gamomdinare aqedan, aRniSnuli 

sakiTxi kvlav Riad rCeba, rac saerTo sasamarTloebSi araerTgva-

rovani praqtikis Camoyalibebas uwyobs xels.

argumentirebulia, Tuki sapatimro vadaSi CaiTvleba Tavisu-

flebis aRkveTis dawesebulebaSi piris yofnis vada, amasTan, axal 

braldebaze gamosayenebeli patimrobis dawyebis TariRi unda gani-

sazRvros im periodidan917, rodesac bralis wardgenidan umokles 

droSi arsebobda sasamarTlosadmi SuamdgomlobiT mimarTvis Sesa-

Zleloba. migvaCnia, rom aseTi msjavrdebuli piris samarTlebrivi 

mdgomareoba  uflebrivad  unda gautoldes im braldebuli piris 

samarTlebriv statuss, romelsac sxva saqmeze ukve Sefardebuli 

aqvs patimroba.918

bb) sasamarTlos arsebiT sxdomaze gamoyenebuli aRkveTis 

RonisZiebis gasaCivrebis problema

saqarTvelos sisxlis samarTlis saproceso kodeqsSi samarT-

lebrivad dauregulirebelia da garkveuli sakanonmdeblo vakuumi ar-

sebobs im SemTxvevaSi, rodesac saqmis arsebiTi ganxilvis dros piris 

mimarT gamoyenebulia aRkveTis RonisZiebis saxiT patimroba da dac-

vis mxares ufleba aqvs igi zemdgom instanciaSi gaasaCivros mxolod 

Semajamebel gadawyvetilebasTan erTad919. gansxvavebiT braldebulis 

917 mocemul SemTxvevaSi mniSvnelovania, ramdenad ganWvretadi iyo braldebis mxa-

ris mier aRkveTis RonisZiebis saxiT gamosayenebeli patimrobis moTxovnis alba-

Toba.

918 amis Sesaxeb ix. Tbilisis saqalaqo sasamarTlos 2016 wlis 1 dekembris ganCineba 

sisxlis samarTlis #1/4105-16 saqmeze.

919 Tbilisis saqalaqo sasamarTlos 2015 wlis 21 seqtembris amonaweri sxdomis 
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sasamarTloSi pirveli wardgenis stadiisagan, sadac, mxares 48 sa-

aTis ganmavlobaSi SeuZlia saapelacio wesiT gaasaCivros sasamarTlos 

pirveli instanciis mier miRebuli gadawyvetileba, arsebiTi ganxil-

vis dros, dacvas mxolod Semajamebel gadawyvetilebasTan erTad aqvs 

ufleba gaasaCivros gamoyenebuli aRkveTis RonisZiebis nebismieri 

saxe. swored amitom, sakiTxavia, irRveva Tu ara am dros braldebulis 

ufleba minimum ori instanciis sasamarTlosadmi xelmisawvdomobaze920?

rogorc zemoT aRiniSna, mas Semdeg, rac saqarTvelom moaxdina 

adamianis uflebaTa da ZiriTad TavisuflebaTa dacvis konvenciisa 

da misi oqmebis ratificireba, konvencia gaxda saqarTvelos kanon-

mdeblobis nawili, Sidasaxelmwifoebrivi samarTlis wyaro, romelic 

SeiZleba sasamarTloebma gamoiyenon, rogorc davis gadawyvetis 

samarTlebrivi safuZveli. saqarTvelos kanonmdeblobaSi saerTaSo-

riso xelSekrulebebs aqvT pirdapiri moqmedebis Zala da upiratesoba 

erovnuli kanonebis mimarT. aRniSnuli ganmtkicebulia rogorc saqa-

rTvelos konstituciis me-4 muxlis me-5 punqtiT (romlis mixedviT, 

`saqarTvelos saerTaSoriso xelSekrulebas an SeTanxmebas, Tu igi ar 

ewinaaRmdegeba saqarTvelos konstitucias, konstituciur SeTanxme-

bas, aqvs upiratesi iuridiuli Zala Sidasaxelmwifoebrivi normati-

uli aqtebis mimarT~), aseve  `normatiuli aqtebis Sesaxeb~ saqarT-

velos organuli kanonis me-7 muxlis me-3 punqtiT. kerZod, aRniSnuli 

normis Tanaxmad, saqarTvelos saerTaSoriso xelSekruleba da SeTan-

xmeba ierarqiulad ufro maRla dgas, vidre saqarTvelos organuli 

da Cveulebrivi kanoni. 

saqarTvelos saxelmwifom adamianis uflebaTa da ZiriTad Ta-

visuflebaTa dacvis konvenciis me-7 oqmis ratificirebiT ikisra is 

valdebulebebi, rac am oqmiT daculi uflebebis praqtikuli da efeq-

tiani gamoyenebis saSualebas unda iZleodes. 

strasburgis sasamarTlom araerT saqmeSi miuTiTa, rom xelSem-

kvreli saxelmwifoebi sargebloben Sefasebis farTo zRvariT imis 

gansazRvrisas, Tu rogor iqnas gamoyenebuli me-7 oqmis me-2 muxliT 

daculi (sisxlis samarTlis saqmeze miRebuli gadawyvetilebis ga-

dasinjvis) ufleba921. konvenciis me-7 oqmis me-2 muxli efeqtiania ara 

oqmidan N1/1740-15 saqmeze; Tbilisis saqalaqo sasamarTlos 2016 wlis 1 Teberv-

lis saoqmo ganCineba N1/4556-15 saqmeze; Tbilisis saqalaqo sasamarTlos 2016 

wlis 23 Tebervlis saoqmo ganCineba N1/5754-15 saqmeze; Tbilisis saqalaqo sa-

samarTlos 2016 wlis 12 ivlisis amonaweri sxdomis oqmidan N1/3193-16 saqmeze.

920 saubari aRniSnuli ganCinebis myisier gasaCivrebaze.

921 magaliTad, Ruslan Yakovenko v. Ukraine, ganacxadi #5425/11, ECtHR, 2015 wlis 4 

ivnisis gadawyvetileba, §76, Galstyan v. Armenia, ganacxadi #26986/03, 2007 wlis 15 

noemberis gadawyvetileba, §125, Gurepka v. Ukraine, ganacxadi #61406/00, ECtHR, 2005 
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mxolod msjavris dadebiT dasrulebul saqmeebTan dakavSirebiT, ara-

med iseT saqmeebzec, romlebic konvenciis me-5 muxliT _ `Tavisuf-

lebisa da xelSeuxeblobis ufleba~ _ dacul uflebebs exeba922. 

aRniSnulidan gamomdinare, evropuli sasamarTlo miiCnevs, rom 

qveynis Sida kanonmdeblobaSi sakanonmdeblo vakuumis arsebobis Sem-

TxvevaSi, gamoyenebul unda iqnas saerTaSoriso xelSekrulebis, moce-

mul SemTxvevaSi, adamianis uflebaTa da ZiriTad TavisuflebaTa dac-

vis konvenciis me-7 oqmis me-2 muxli da igi unda ganimartos swored 

adamianis uflebaTa evropuli sasamarTlos precedentuli praqtikis 

mixedviT923. 

konvenciis me-7 oqmis me-2 muxlis gamoyenebasTan dakavSirebiT ev-

rosasamarTlom saqmeze Kucherenko v. Ukraine ganmarta Semdegi: `dacva 

efeqtianad rom CaiTvalos, is ar unda iyos damokidebuli xelisuf-

lebis warmomadgenelTa diskreciul uflebamosilebaze da unda iyos 

pirdapir xelmisawvdomi maTTvis, visac exeba.`924

aseve, saqmeSi Kakabadze and Others v. Georgia, strasburgis sasamarT-

lom, daadastura ra konvenciis me-7 oqmis me-2 muxlis darRveva, 

miuTiTa, rom ~... Sida kanonmdeblobaSi arsebobs uCveulo kontrolis 

procedura, romlis gamoyeneba damokidebulia Sesabamis organoTa 

diskreciaze, ar gaaCnia naTlad gansazRvruli procedura an vadis 

limiti da warmoadgens araefeqtian SidasamarTlebriv saSualebas me-7 

wlis 6 seqtemberis gadawyvetileba, §59, Krombach v. France, ganacxadi #29731/96 
ECtHR, 2001 wlis 13 Tebervlis gadawyvetileba §96.

922 evropulma sasamarTlom me-7 oqmis me-2 muxlis darRvevis sakiTxi konvenciis 

me-5 muxliT garantirebuli uflebebis dacvis konteqstSi ganixila, magaliTad, 

saqmeebSi: Ruslan Yakovenko v. Ukraine, ganacxadi #5425/11, ECtHR, 2015 wlis 4 ivnisis 

gadawyvetileba, Kakabadze and Others v. Georgia, ganacxadi #1484/07, ECtHR, 2012 wlis 

2 oqtombris gadawyvetileba, Hakobyan and Others v. Armenia, ganacxadi #34320/04, 
ECtHR, 2012 wlis 10 aprilis gadawyvetileba.

923 saqarTvelos uzenaesma sasamarTlom arasrulwlovnis saukeTeso interesebis 

gaTvaliswinebiT, erT-erTi sisxlis samarTlis saqmis ganxilvisas upiratesoba mi-

aniWa arasrulwlovnis dacvis saerTaSoriso samarTlis sayovelTaod aRiarebul 

principebsa da normebs. kerZod, sakasacio palatam ganmarta: `im SemTxvevaSi Tu 

sisxlis samarTlis kodeqsis konkretuli normis moTxovna ewinaaRmdegeba aras-

rulwlovnis dacvis saerTaSoriso samarTlis sayovelTaod aRiarebul princi-

pebsa da normebs, riTac irRveva arasrulwlovnis uflebebi da misi resocial-

izaciisaTvis gansakuTrebuli sazogadoebrivi interesi, swored saerTaSoriso 

principebisa da normebisTvis upiratesi Zalis miniWebiT, saerTaSoriso stand-

artebis sruli dacviT unda gadawydes arasrulwlovnis WeSmariti interesi..~ 

amis Sesaxeb dawvr. ix. saqarTvelos uzenaesi sasamarTlos 2015 wlis 29 ivnisis 

N265ap-15 gadawyvetileba.

924 Kucherenko v. Ukraine (dasaSvebobis ganCineba), ganacxadi #41974/98, ECtHR, 1999 

wlis 4 maisis ganCineba.
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oqmis me-2 muxlis miznebisTvis.~925

miTiTebuli magaliTebi mowmobs, rom evropulma sasamarTlom 

darRveva daadgina maSin, rodesac ar arsebobda naTlad gansazRvruli 

norma da uflebis realizacia SeiZleboda daqvemdebareboda xelisuf-

lebis mxridan diskreciuli uflebamosilebis farglebSi miRebul 

gadawyvetilebas. aRniSnulis sawinaaRmdegod, aRkveTis RonisZiebis 

gamoyenebis gasaCivrebis sakiTxi unda dadgindes konvenciis me-7 oq-

mis me-2 muxliT garantirebuli uflebis safuZvelze. amasTan, Tavi-

suflebis uflebaSi araTanazomieri an/da TviTneburi Carevis preven-

ciis mizniT, dakavebis an Tavisuflebis sxvagvari SezRudvis Sesaxeb 

miRebuli gadawyvetileba calsaxad sasamarTlos minimum ori instan-

ciis kontrols unda eqvemdebarebodes926.

2. braldebis ucvlelobis principis dasabuTebis problema 

saqmis arsebiTi ganxilvis dros

braldebuls dawvrilebiT unda ecnobos braldebis arsi da 

safuZveli, rac gulisxmobs wardgenil braldebasTan dakavSirebul 

faqtebsa da samarTlebriv kvalifikacias927. amasTan, aseTi informa-

cia unda iyos swori da gasagebi. kerZod, qmedeba, romlis CadenaSic 

pirs brali edeba, zustad da konkretulad unda iyos gansazRvruli. 

aucilebelia iyos miTiTeba imis Sesaxeb, Tu ra iyo misi qmedeba, sad, 

rogor da visTan erTad iqna is Cadenili928. anu mocemul SemTxvevSi 

saubaria im braldebis farglebze, rac prokurorma unda amtkicos 

saqmis arsebiTi ganxilvis mimdinareobisas. inkriminirebuli qmedebi-

saTvis damaxasiaTebeli garemoebebi iseTi formiT unda iqnas gadmo-

cemuli, rom zustad xdebodes misi individualizacia da gamoricxuli 

unda iyos sxva danaSaulis SemadgenlobaSi aRrevis realuri safrTxe. 

amdenad, braldebis farglebi danaSaulis kvalifikaciasTan erTad, 

aseve saWiroa moicavdes inkriminirebuli qmedebis faqtobriv gare-

moebebsac, e.i. im faqtebsa da viTarebas, romlebic braldebis mxaris 

925 Kakabadze and Others v. Georgia, ganacxadi #1484/07, ECtHR, 2012 wlis 2 oqtombris 

gadawyvetileba, §97.
926 ix. Tbilisis saqalaqo sasamarTlos 2016 wlis 1 dekembris ganCineba sisxlis 

samarTlis #1/4105-16saqmeze.

927 Chichlian and Ekindjian v. France, ganacxadi #10959/84, ECtHR, 1989 wlis 11 noembris 

gadawyvetileba, §50; Pélissier and Sassi v. France, ganacxadi #25444/94, ECtHR, 1999 
wlis 25 martis gadawyvetileba, aseve, Sead. saqarTvelos uzenaesi sasamarTlos 

2017 wlis 2 maisis N51-17 gadawyvetilebas.

928  Sead. saqarTvelos uzenaesi sasamarTlos 2017 wlis 2 maisis N51-17 gadawyvetile-

ba.
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SefasebiT warmoadgens konkretul danaSauls.929 problemuria, rode-

sac arsebobs Seusabamoba braldebiT gansazRvrul faqtobriv gare-

moebebSi, e.i. roca xdeba braldebidan faqtobrivi gadaxra. kerZod, 

braldebiT wardgenili qmedebis nacvlad dasturdeba braldebulis 

mier sxva danaSaulis Semadgenlobis ganxorcieleba. 

am mxriv, aRsaniSnavia, adamianis uflebaTa evropuli sasamarTlos 

midgoma aRniSnul sakiTxTan dakavSirebiT. strasburgis sasamarTlo 

araerTxel miuTiTebs Tavis gadawyvetilebebSi, rom adamianis ufle-

baTa evropuli konvenciis me-6 muxlis me-3 (b) punqti uzrunvel-

yofs braldebuls `dacvis mosamzadeblad adekvaturi droiTa da 

saSualebiT.~930

saqmeSi Can v. Austria komisiam miuTiTa: `braldebuls unda hqondes 

sakuTari dacvis jerovnad organizebis saSualeba, dacvis yvela ar-

gumentis sasamarTlos winaSe wardgenisa da Sesabamisad, samarTalwar-

moebis Sedegze gavlenis moxdenis SesaZlebloba...~931

amdenad, aRniSnuli debuleba, evropuli sasamarTlos ganmarte-

biT, gulisxmobs imas, rom braldebulis dacvis momzadebaze mimar-

Tuli saqmianoba SeiZleba moicavdes yvelafers imas, rac ki saWiroa 

imisaTvis, rom piri mzad iyos misi saqmis arsebiTi ganxilvisaTvis.932

saqmeSi Mattocia v. Italy saskolo avtobusis mZRols bralad ede-

boda gonivrulad unarSezRudul gogonaze seqsualuri Zaladoba, 

sasamarTlom ganmarta, rom `braldebaSi mocemuli informacia iyo 

bundovani (danaSaulis Cadenis) droisa da adgilis mniSvnelovan ele-

mentebTan dakavSirebiT.~933 sasamarTlom iqve miuTiTa: `samarTlianoba 

moiTxovda, rom ganmcxadebels miscemoda ufro meti saSualeba da 

SesaZleblobebi sakuTari Tavis praqtikuli da efeqtiani dacvisaT-

vis, magaliTad, alibis dasadgenad mowmeTa mowvevisaTvis.~934 Sesabamis-

929 Sead. TumaniSvili, 2016, 274.

930 evropuli sasamarTlo mniSvnelobas aniWebs drois faqtors. kerZod, rodesac 

samarTalwarmoebis ganmavlobaSi, faqtebis kvalifikacia icvleba, braldebuls 

unda mieces SesaZlebloba, rom praqtikulad da efeqturad ganaxorcielos dac-

vis uflebebi gonivrul vadaSi. amis Sesaxeb ix. Pélissier and Sassi v. France, ganacxadi 

#25444/94, ECtHR, 1999 wlis 25 martis gadawyvetileba, §62, aseve, Sead. mWedliZe, 

2017, 135.

931 Can v. Austria, ganacxadi #9300/81, ECtHR, 1985 wlis 30 seqtembris gadawyvetile-

ba, §53, citirebulia: treqseli, 2009, 265, 1101-e sqolio.

932 Vyerentov v. Ukraine, ganacxadi #20372/11, ECtHR, 2013 wlis 11 aprilis gadawyvetile-

ba, §75.
933 Mattoccia v. Italy, ganacxadi #23969/94, ECtHR, 2000 wlis 25 ivlisis gadawyvetile-

ba, §70.
934 iqve, §71.
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ad, sasamarTlosaTvis gaugebari iyo, `rogor SeiZleboda sasamarTlo 

ganxilvaze Segrovebuli mtkicebulebebi yofiliyo sakmarisi gamam-

tyunebeli ganaCenis gamosatanad, Tu gaviTvaliswinebT, rom bral-

debis `safuZveli~ Seicvala im stadiaze, roca braldebuls amaze re-

agirebis moxdena SeeZlo mxolod gasaCivrebis Semdeg.~935

yovelive zemoaRniSuli ki calsaxad miuTiTebs imaze, rom bral-

debuls unda hqondes yvela saSualeba, raTa organizeba gaukeTos 

Tavis dacvas Sesabamisi gziT ise, rom ar SeezRudos SesaZlebloba, 

sasamarTlos warudginos yvela relevanturi dacviTi argumenti da 

imoqmedos samarTalwarmoebis mTlian Sedegze.936

aRsaniSnavia, rom am sakiTxTan dakavSirebiT qarTul sasamarT-

lo sistemaSi araerTgvarovani praqtika Camoyalibda. calkeuli 

mosamarTleebi braldebidan gadaxris SemTxvevebSi, eridebian da-

naSaulis gadakvalificirebas SedarebiT naklebad mZime danaSaulis 

Semadgenlobaze da gamoaqvT gamamarTlebeli ganaCeni. ase magali-

Tad, Tbilisis saqalaqo sasamarTlos 2015 wlis 28 aprilis ganaCeniT, 

braldebuli piri gaamarTla janmrTelobis ganzrax naklebad mZime 

dazianebis braldebaSi, maSin, roca aSkarad ikveTeboda braldebulis 

qmedebaSi janmrTelobis gazrax msubuqi dazianebis niSnebi937.

mocemul SemTxvevaSi sasamarTlom miuTiTa, rom ̀ gamokvleuli mt-

kicebulebebis Sefasebisa da analizis Sedegad SesaZloa braldebulis 

qmedebaSi yofiliyo saqarTvelos sisxlis samarTlis kodeqsis sxva, 

ufro msubuqi muxliT gaTvaliswinebuli danaSaulis niSnebi~938. Tum-

ca, iqve sasamarTlom ganmarta: `aseve gasaTvaliswinebelia braldebis 

ucvlelobis principi, romelic gamomdinareobs valdebulebidan, rom 

braldebuls saTanadod da srulad ecnobos braldebis Sesaxeb, bral-

debis cvlilebis CaTvliT~.939

935 iqve.

936 Mayzit v. Russia, ganacxadi #63378/00, ECtHR, 2005 wlis 20 ianvris gadawyvetileba, 

§78; aseve, Sead. mWedliZe, 2017, 135.

937 Tbilisis saqalaqo sasamarTlos 2015 wlis 23 aprilis ganaCeni #1/2823-14 

saqmeze. analogiuri gadawyvetileba gamoitana mcxeTis raionulma sasamarT-

lom, sadac mosamarTlem piri gaamarTla ori an meti piris ganzrax mkvlelobis 

braldebaSi, Tumca, aSkarad ikveTeboda braldebulis qmedebaSi janmrTelobis 

dazianeba aucilebeli mogeriebis farglebis gadacilebiT. mogvianebiT dasaxele-

buli ganaCeni gauqmda Tbilisis saapelacio sasamarTlos mier da gamotanili iqna 

gamamtyunebeli ganaCeni saqarTvelos ssk-is 122-e muxlis (janmrTelobis mZime an 

naklebad mZime dazianeba aucilebeli mogeriebis farglebis gadacilebiT) Sesa-

bamasad. dawvr. ix. Tbilisis saapelacio sasamarTlos 2013 wlis 14 maisis #1/b-

117-13 gadawvetileba, aseve, Sead. TumaniSvili, 2016, 275.

938 Tbilisis saqalaqo sasamarTlos 2015 wlis 23 aprilis ganaCeni #1/2823-14 saqmeze.

939 iqve.
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sasamarTlom CaTvala, rom adamianis uflebaTa evropuli sasamar-

Tlos zemoaRniSuli standartebi braldebis SecvlisaTvis ar iyo sak-

marisi. Sesabamisad, gamokvleul mtkicebulebaTa saTanado Sefasebisa 

da analizis safuZvelze mosamarTlem udanaSaulod cno braldebuli 

wardgenil braldebaSi da igi gaamarTla.940

ismis kiTxva, ra dros SeuZlia mosamarTles msgavs SemTxvevebSi 

gascdes braldebis farglebs, kerZod ki, piri cnos damnaSaved an 

gadaakvalificiros bralad wardgenili qmedeba da msjavri dasdos 

braldebuls braldebiT gauTvaliswinebeli danaSaulis CadenisaTvis?

rogorc zemoT aRiniSna, adamianis uflebaTa evropuli konvenciis 

me-6 muxlis Tanaxmad, yvelas, visac bralad edeba sisxlis samarTlis 

danaSaulis Cadena, maTTvis gasageb enaze dauyonebliv da dawvrilebiT 

unda ecnobos wardgenili braldebis arsi da safuZveli. konvenciis 

am suliskveTebas garkveulwilad imeorebs saqarTvelos sssk-is 38-e 

muxlis pirveli nawilic, romlis Tanaxmadac, piris dakavebis momentSi 

an, Tu dakaveba ar xdeba, braldebulad cnobisTanave, dauyonebliv, 

aseve nebismieri dakiTvis win, misTvis gasageb enaze unda ecnobos 

saqarTvelos sisxlis samarTlis kodeqsiT gaTvaliswinebuli rom-

eli danaSaulis CadenaSi arsebobs mis mimarT dasabuTebuli varaudi. 

garda amisa, kanonis savaldebulo moTxovnaa, rom mas gadaeces daka-

vebis oqmi, xolo Tu ar daukavebiaT, braldebis Sesaxeb dadgenilebis 

asli. yovelive zemoaRniSnuli ki miuTiTebs imaze, rom braldebuls 

samarTalwarmoebis adreul stadiazeve unda ecnobos mis winaaRmdeg 

arsebuli braldebis Sesaxeb, raTa am ukanasknelma jerovnad SeZlos 

Tavis dacva941. Tuki braldebis mxare sasamarTloSi ver moaxerxebs 

piris mimarT wardgenil braldebaSi miTiTebuli yvela garemoebis sa-

Tanadod damtkicebas, SesaZloa amas Sedegad mohyves braldebulis 

gamarTleba942. amdenad, gamamtyunebeli ganaCenis gamosatanad bral-

debaSi miTiTebuli faqtobrivi da samarTlebrivi garemoebebi unda 

Seesatyvisebodes mtkicebulebebis gamokvlevis Sedegebs (e.w. kores-

pondenciis principi).943 dacvis mxares aseT SemTxvevaSi unda hqondes 

imis molodini da rwmena, rom dacvis strategiis momzadeba mouwevs 

mxolod wardgenili braldebis safuZvelze da farglebSi. amasTan, 

aRniSnuli wesi gulisxmobs imasac, rom braldebuli dacul unda iq-

940 iqve.

941 amaze miuTiTebs aseve, germaniis sssk-is 265-266-e muxlebi, sadac kanonmdebe-

li calsaxad adgens, rom braldebis Secvlis SemTxvevaSi, braldebuls Sesabamisi 

dro unda mieces, raTa man saTanadod ganaxorcielos dacvis ufleba.

942 TumaniSvili, 2016, 279.

943 iqve, 281.
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nas iseTi moulodnelobisagan, rom misi gasamarTleba moxdes saqmis 

arsebiTi ganxilvis dros gamovlenili braldebisgan gansxvavebuli 

faqtobrivi da samarTlebrivi garemoebebis safuZvelze.

erT-erT sisxlis samarTlis saqmeze saqalaqo sasamarTlom piris 

qmedeba saqarTvelos ssk-is 1441 muxlis (wameba) pirveli nawilidan 

gadaakvalificira saqarTvelos ssk-is 120-e (janmrTelobis gazrax 

msubuqi dazianeba) muxlze944. aseve, sxva sisxlis samarTlis saqmezec, 

saqalaqo sasamarTlom piris qmedeba saqarTvelos sisxlis samarTlis 

kodeqsis 25, 3231 muxlis (teroristuli mizniT cecxlsasruli iara-

Ris gadazidvaSi daxmareba) pirveli nawilidan gadaakvalificira saqa-

rTvelos sisxlis samarTlis 25, 236-e muxlis (cecxlsasroli iaraRis 

gadazidvaSi daxmareba) me-4 nawilze,945 maSin, roca Tavad am danaSau-

lis amsruleblebi sasamarTlom damnaSaved cno saqarTvelos sisxlis 

samarTlis kodeqsis 3231 muxliT (teroristuli mizniT cecxlsasru-

li iaraRis gadazidva) gaTvaliswinebuli danaSaulis CadenaSi.946 sa-

samarTlos zemoaRniSuli gadawyvetilebidan gamomdinare, sakiTxavia, 

dairRva Tu ara TanamonawilesTan _ damxmaresTan mimarTebaSi bral-

debis ucvlelobis principi?

mocemul SemTxvevaSi sasamarTlom ganmarta, rom aseT dros 

materialur-samarTlebrivad ar irRveoda Tanamonawilis mier er-

Tiani marTlsawinaaRmdego qmedebis Cadenis wesi, miuxedavad ams-

ruleblisa da damxmaris mier sxvadasxva muxlebiT ganxorciele-

buli qmedebisa. rogorc amsruleblebis, ise damxmaris SemTxvevaSi, 

sasamarTlom CaTvala, rom Cadenili iyo erTi sisxlissamarTlebri-

vi umarTloba, sadac, gansxvaveba mdgomareobda mxolod konkre tul 

mizanSi (teroristuli mizani), magram qmedebis obieqturi mxare 

iyo identuri. rac Seexeba am qmedebis procesualur-samarTlebriv 

mxares, sasamarTlom miiCnia, rom qmedebis gadakvalificirebis es 

SemTxveva srul SesabamisobaSi iyo adamianis uflebaTa evropuli 

konvenciis me-6 muxliT gaTvaliswinebul `braldebis ucvlelobis~ 

principTan, vinaidan kvalifikaciis Secvla iyo `winaswar ganWvreta-

944 Tbilisis saqalaqo sasamarTlos 2015 wlis 15 oqtombris ganaCeni #1/2160-15 

saqmeze, aseve, Sead. Tbilisis saqalaqo sasamarTlos 2016 wlis 8 ivnisis gana-

Cens #1/5062-15 saqmeze, sadac mosamarTlem piris qmedeba yaCaRobis braldebidan 

gadaakvalificira iZulebis muxlze. analogiuri gadawyvetileba gamoitana aseve, 

Tbilisis saqalaqo sasamarTlom 2007 wlis 23 marts, sadac piris qmedeba Zarcvis 

braldebidan gadaakvalificira TaRliTobis Semadgenlobaze. dawvr. ix. Tbilisis 

saqalaqo sasamarTlos 2007 wlis 23 martis ganaCeni #1/7129 saqmeze.

945 Tbilisis saqalaqo sasamarTlos 2017 wlis 19 maisis ganaCeni #1/5020-16 saqmeze.

946 iqve.
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di, `mosalodneli~.947

mniSvnelovani ganmarteba gaakeTa am sakiTxTan dakavSirebiT 

saqarTvelos uzenaesma sasamarTlom erT-erT sisxlis samarTlis 

saqmis ganxilvis dros948. kerZod, aRniSnul saqmeSi braldebis mxa-

re msjavrdebul pirebs edaveboda saqarTvelos ssk-is 116-e mux-

liT gaTvaliswinebuli danaSaulis Cadenas. uzenaesma sasamarTlom 

gadawyvetilebis samotivacio nawilSi miuTiTa: `...braldebaSi ar 

aris gamoyofili, konkretulad Tu ras edaveba saxelmwifo TiToeul 

braldebuls, raSi gamoixata TiToeuli maTganis moqmedeba/umoq-

medoba damdgar SedegTan. braldebis formulirebidan gamomdinare, 

sasamarTlos rCeba STabeWdileba, rom prokurori maT gaufrTxile-

blobiTi danaSaulis jgufurad Cadenas edaveba, rac scildeba sisx-

lis samarTlis kanonmdeblobas~949. mocemul SemTxvevaSi uzena esma 

sasamarTlom ar gaizira braldebis mxaris argumentebi da msjavr-

debuli pirebis mimarT gamamtyunebeli ganaCenis nacvlad, gamamar-

Tlebeli ganaCeni gamoitana. sasamarTlom miiCnia, rom maT mimarT 

adgili hqonda braldebis ucvlelobis principis darRvevas. kerZod, 

sakasacio palatam miuTiTa: `Tu braldebiT gansazRvrul garemoe-

bebsa da sasamarTloSi dadgenil faqtebs Soris ar aris Tanxved ra, es 

apriori ar gamoricxavs gamamtyunebeli ganaCenis gamotanas, magram 

ar SeiZleba gamamtyunebeli ganaCenis dadgena im SemTxvevaSi, rode-

sac braldebidan gadaxriT braldebis sagans emateba ise Ti faqto-

brivi garemoebebi, ramac SesaZloa, xelyos braldebulis fundamen-

turi ufleba _ jerovnad daicvas Tavi wardgenili braldebisagan.~950

III. daskvna

amdenad, dasaxelebul naSromSi Cveni yuradReba daeTmo mxolod 

ori problemuri sakiTxis analizs: (a) saqmis arsebiTi ganxilvis 

sxdo maze aRkveTis RonisZiebis saxiT gamoyenebuli an gamosayenebe-

li patimrobis sakiTxis gadawyvetas da (b) braldebis ucvlelobis 

principis dacvas. rogorc aRniSnuli problemebis ganxilvam cxadyo, 

ufro dasabuTebulia, Tuki saqmis arsebiTi ganxilvis sxdo maze 

aRkveTis RonisZiebis saxiT gamoyenebuli an gamosayenebeli patim-

robis sapatimro vadaSi CaiTvleba Tavisuflebis aRkveTis dawesebu-

lebaSi piris yofnis periodi, amasTan, axal braldebaze gamosaye-

947 Tbilisis saqalaqo sasamarTlos 2017 wlis 19 maisis ganaCeni #1/5020-16 saqmeze.

948 saqarTvelos uzenaesi sasamarTlos 2017 wlis 2 maisis N51-17 gadawyvetileba.

949 iqve.

950 iqve.
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nebeli patimrobis dawyebis TariRi unda ganisazRvros im droidan, 

rodesac bralis wardgenidan umokles droSi arsebobda sasamarTlo-

sadmi SuamdgomlobiT mimarTvis SesaZlebloba. migvaCnia, rom aseTi 

piris samarTlebrivi mdgomareoba uflebrivad unda gautoldes im 

braldebuli piris samarTlebriv statuss, romelsac sxva saqmeze 

ukve Sefardebuli aqvs patimroba. amasTan, grZelvadian periodSi 

piris Tavisuflebis aRkveTis adgilebSi gamweseba, ise rom mas ar 

mieces sasamarTlos mier miRebuli am gadawyvetilebis dauyovneb-

liv, myisierad gasaCivrebis ufleba, unda iwvevdes misi uflebis _ 

minimum ori instanciis sasamarTlos xelmisawvdomobis _ darRvevas.

rac Seexeba braldebis ucvlelobis princips, aRniSnuli prin-

cipis Tanaxmad, braldebuls saTanadod da srulad unda ecnobos 

braldebis Sesaxeb, braldebis cvlilebis CaTvliT, raTa saTanadod 

moemzados dacvisaTvis. adamianis uflebaTa dacvis evropuli sa-

samarTlo, rogorc aRiniSna, adgens, rom braldebis gadakvali-

ficirebisas, braldebuls unda mieces saTanado dro da saSualeba 

maTze reagirebisaTvis da axal braldebaze dayrdnobiT dacvis or-

ganizebisaTvis951. es principi ar irRveva maSin, rodesac qmedebis 

kvalifikaciis Secvla, rogorc wesi, xdeba erTi sisxlissamarT-

lebrivi umarTlobis farglebSi952. kerZod, evropuli sasamarTlos 

midgomiT, qmedebis gadakvalificireba dacvisTvis maSinaa winaswar 

ganWvretadi, rodesac qmedeba braldebis organuli Semadgeneli 

elementia953. braldebidan gadaxra, anu braldebis ucvlelobis 

principidan gadaxveva, ar zRudavs mosamarTles gamamtyuneblebe-

li ganaCenis gamotanaSi, Tuki aseTi gadaxra ar aris arsebiTi da 

951 Block v. Hungary, ganacxadi #56282/09, ECtHR, 2011 wlis 25 ianvris gadawyvetileba, §24; 
Mattoccia v. Italy, ganacxadi #23969/94, ECtHR, 2000 wlis 25 ivlisis gadawyvetileba, §61.
952 vfiqrobT, braldebis ucvlelobis principi darRveuli iqna uzenaesi sa-

samarTlos mier ganxilul erT-erT sisxlis samarTlis saqmeSi. kerZod, 

pirvelma instanciis sasamarTlom piri damnaSaved cno saqarTvelos ssk-is 

178-e muxlis (Zarcva) me-2 nawilis `a~ qvepunqtiT gaTvaliwinebul danaSau-

lis CadenaSi, saapelacio sasamarTlos ganaCeniT cvlileba Sevida zemoaRniS-

nul gadawyvetilebaSi da piris qmedeba gadakvalificirda ssk-is 178-e muxlis 

me-2 nawilis `a~ qvepunqtidan ssk-is 154-e muxlis (JurnalistisaTvis profe-

siul saqmianobaSi ukanonod xelis SeSla) 1-el nawilze. uzenaesma sasamarTlom 

ki, Tavis mxriv, cvlileba Seitana saapelacio sasamarTlos ganaCenSi da piri 

damnaSaved gamoacxada ssk-is 360-e (TviTneboba) muxlis 1-li nawiliT gaTva-

liswinebuli danaSaulis CadenaSi. dawvr. ix. saqarTvelos uzenaesi sasamarT-

los 2015 wlis 12 ivnisis N7ap-15 gadawyvetileba.

953 De Salvador Torres v. Spain, ganacxadi #21525/93, ECtHR, 1996 wlis 24 oqtombris 

gadawyvetileba, §33; Juha Nuutinen v. Finland, ganacxadi #45830/99, ECtHR, 2007 wlis 

24 aprilis gadawyvetileba, §32. 
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ar ukargavs braldebas informaciisa da dacvis funqcias. marTa-

lia, sasamarTlos SeuZlia piris qmedeba gadaakvalificiros sxva 

Seda rebiT naklebad mZime danaSaulze, Tumca, gasaTvaliswinebelia 

aseTi qmedebis rogorc materialur-samarTlebrivi, ise procesua-

lur-samarTlebrivi mxare. pirvel SemTxvevaSi, kvalifikaciis Secv-

lisas gadasakvalificirebeli qmedeba, rogorc wesi, unda iyos imave 

sisxlissamarTlebrivi umarTlobis tipis (mag., ssk-is 108-e muxli-

dan gadakvalificirdes ssk-is 113-e muxlze, ssk-is 179-e muxlidan 

gadakvalificirdes ssk-is 177-e muxlze)954, xolo meore SemTxvevaSi 

_ winaswar ganWvretadi, mosalodneli, raTa dacvas mieces Sesaba-

misi dro da saSualeba efeqtiani dacvis gansaxorcieleblad. Tuki 

mosamarTlem imgvari faqtebi da garemoebebi daadgina, romlebic 

Tvisebrivad da arsobrivad Zalian Sorsaa wardgenili braldebis 

arsisgan, Tumca Seicavs sxva danaSaulis niSnebs, araa mizanSewonili 

qmedeba gadakvalificirdes sxva, Tundac ufro msubuq muxlze da 

braldebuli gamtyundes955. ufro sworia, Tu piris mimarT aseT Sem-

TxvevaSi gamamarTlebeli ganaCeni dadgeba.

954 sruliad SesaZlebelia, mosamarTlis mier dadgenili faqtebi imdenad gansx-

vavdebodes wardgenili braldebisagan, rom sisxlis samarTlis kodeqsis sxva Ta-

viT gaTvaliswinebul danaSaulTan gvqondes saqme, Tumca, mniSvnelovania, rom 

mosamarTle wardgenili braldebis Tvisebriv da arsebiT Sinaarss ar gascdes. 

955 swored aRniSnuli pozicia gaiziara uzenaesma sasamarTlom erT-erT sisx-

lis samarTlis ganxilvis dros. kerZod, saxelmwifo braldeba braldebul m.b-s 

edaveboda saqarTvelos ssk-is 373-e (cru dasmena) muxlis me-2 nawiliTa da me-3 

nawiliT gaTvaliswinebuli danaSaulis Cadenas. pirveli da meore instanciis sa-

samarTlos mier gamotanil iqna gamamarTlebeli ganaCeni. uzenaesma sasamarTlom 

ki, sakasacio saCivris dasaSvebobis Semowmebis etapze, sakasacio saCivari gansax-

ilvead ar miiRo. amasTan, ganCinebis samotivacio nawilSi miuTiTa, rom marTalia, 

piris mier gamokiTxvisas/dakiTxvisas micemuli araswori /cru informaciis miwo-

deba ca lsaxad saWiroebda sisxlissamarTlebriv reagirebas, radgan warmoadgenda 

saqar Tvelos ssk-is 370-e (cru informacia, cru Cveneba, yalbi daskvna, saeqsperto 

kvlevis obieqtis daucveloba an araswori Targmani) muxliT gaTvaliswinebul 

dasjad qmedebas, Tumca, vinaidan mocemul SemTxvevaSi saxelmwifo braldeba m.b.-

s mxolod sainformacio centr 112-Si ganxorcielbul cru Setyobinebas edav-

eboda, palata kanonismierad iyo moklebuli SesaZleblobas, emsjela m.b.-s mier 

saqarTvelos ssk-is 370-e muxliT gaTvaliswinebuli danaSaulis SesaZlo Cadenis 

Taobaze. sasamarTlom CaTvala, rom aseT SemTxvevaSi igi arsebiTad gascdeboda 

wardgenili braldebis farglebs, rac, palatis azriT, SeuTavsebeli iqneboda ro-

gorc saqarTvelos sisxlis samarTlis kanonmdeblobasTan, ise _ adamianis ufle-

baTa evropuli konvenciis me-6 muxlTan. amdenad, miuxedavad imisa, rom cru das-

mena da cru informaciis miwodeba ssk-Si erTi sisxlissamarTlebrivi umarTlobis 

farglebSia (danaSauli mtkicebulebis mopovebisa da saproceso wesis winaaRmdeg) 

warmodgenili, cru dasmena Tvisebrivad da arsobrivad mainc gansxvavdeba cru 

informaciis miwodebisagan. cru dasmena Tavis TavSi ar moicavs cru informaciis 

miwodebas da Sesabamisad, misi gadakvalificirebac aramarTebuli iqneboda.
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I. Sesavali

saqarTvelos sisxlis samarTlis saproceso kodeqsis saqmis sa-

samarTloSi arsebiTi ganxilvisadmi miZRvnil TavSi `germanuli sisx-

lis samarTlis procesis~ Sesaxeb msjeloba Tavdapirvelad  ucxo sxe-

uliviT Cans. Tumca aRsaniSnavia, rom dRes sajaroobis principi ara 



433

mxolod yvela demokratiul samarTlebriv saxelmwifos miekuTvneba, 

aramed mas agreTve gansakuTrebuli mniSvneloba gaaCnia  saerTaSo-

riso  ganzomilebis gamo. sisxlis samarTlis saerTaSoriso sasamarT-

los romis statuti pirdapir iTxovs sajaro sasamarTlo sxdomas. 
64-e muxli  awesrigebs„Functions and powers of the Trial Chamber~ da me-7 
punqtis pirvel winadadebaSi adgens: `The trial shall be held in public.`

magram ras niSnavs saerTod `sajarod'? niSnavs ki es imas, rom ori 

ukiduresi poziciis mixedviT, mTavari sxdomis translireba mTel 

msoflioSi unda moxdes ise, rom, magaliTad, im qarTvel da germanel 

moqalaqeebs, romlebic (droebiT) sazRvargareT cxovroben, advilad 

SeeZloT sakuTari qveynis marTlmsajulebaSi monawileobis miReba, 
Tu es mxolod imas gulisxmobs, rom, saboloo jamSi, darbazis kari 

Ria unda iyos, ise, rom yvelas, sul mcire, yvela ganaTlebul Tu 

gaunaTlebel adamians hqondes darbazSi Sesvlis, adgilze molapara-

kebis Sinaarsobrivi gacnobisa da saWiroebis SemTxvevaSi amis Sesaxeb 

moxsenebis ufleba? gansakuTrebiT saerTaSoriso-samarTlebrivi re-

Jimebis mxedvelobaSi miiRebiT, pasuxi udavod damokidebuli iqneba 

imaze, Tu romel politikur pragmatizms umadlis Sesabamisi tribu-

nali Tavis arsebobas da vin afinansebs kriminalistikur process. Se-
sabamisi samarTlis moqmedebis radiusi iseve unda TamaSobdes rols, 

rogorc socialuri konteqsti, romelSic saqmis ganxilva aris Car-

Tuli.
bolo dros sajaroobis cneba da principi germaniis samarTlebriv 

wreebSi kiTxvis niSnis qveS dgeba da aq vecdebiT, rom gamovlenil 

iqnas is aspeqtebi, romlebsac yvela samarTlebrivi saxelmwifosaTvis 

mniSvneloba gaaCnia. saubaria ara SedarebiT samarTalze, 956aramed _ 

garkveul doneze abstraqciis doniT _ aseTi ZiriTadi problemebis 

egzemplarul analizze, romlebic sivrcisa da drois viwrod gansaz-

Rvrul sazRvrebs per se cdebian. saxeldobr, germaniaSi sakanonmdeb-

lo organoebi da sasamarTloebi bolo wlebSi gaaqtiurdnen, raTa 

e.w. sainformacio  sazogadoebis realobasTan samarTlebrivi situa-

ciis adaptireba moaxdinon. zogierT SemTxvevaSi mimdinare reformebi 

Sors ar midis. sxvebisTvis maTi midgoma Tavidanve arasworia. isini,  
mimaCnia,  araswori ganviTarebis samwuxaro normalizaciad. normal-

izacia an dadastureba imisa, rom TiTqos aucilebeli `morgeba'' wina 
planze gadmodis,957 yovelTvis gacilebiT ufro advilia, vidre kom-

956 samarTalSedarebiTi miTiTebebi da mtkicebulebebi mocemulia mag. Wick, 2018, 
241. ff.
957 yovel SemTxvevaSi im nawilebSi, rac winamdebare Temas uSualod exebian, war-

moadgens daskvna, romelic 71-e germanul iuristTa Sekrebaze 2016 wels esenSi 
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fortuli gabatonebuli Sexedulebebisa da drois pirobebisagan gan-

Tavisufleba, oportunizmze uaris Tqma, dinebis winaaRmdeg curva da 

faqtobriv cvlilebebTan dakavSirebiT axali koncefciebis safuZ-

velze radikaluri kritika.
uxeSad rom vTqvaT, es araswori ganviTareba ukavSirdeba asoebis 

da sityvebis mravalricxovani suraTebiT Canacvlebas. swrafi teq-

nologiuri inovaciebi xels uwyobs socialuri pirobebis hermenevtu-

lad Semcirebul aRqmas da aqamde am formiT ucnob paradoqsul an al-

fabetizms (disleqsias) iwvevs. amave dros, saqme exeba analfabetizms 

kiTxvisa da weris unarebis qonis miuxedavad. sisxlis samarTlis iusti-

cia am mxriv mxolod erTaderTi, Tumca Zalian mniSvnelovani sferoa. 
sisxlis samarTlis procesualuri literatura am problemas aqamde 

ver xedavda, albaT, imitom, rom mecniereba met-naklebad TviTnebur 

sakanonmdeblo novaciebiT danawilebul samarTlebriv azrovnebas na-

kleb winaaRmdegobas uwevs. zogadad, iq, sadac progresis miRweva jer 

kidev aRiniSneba, retrograduli nabijebic aris saxeze. Sesabamisad, 

ganmartebul unda iqnas, Tu ra aris saWiro, raTa es procesi minimum 

nawilobriv humanuri mimarTulebiT ganviTardes. Tavisufali, mniS-
vnelobis mqone azrovnebis, saubrisa da moqmedebis SenarCuneba unda 

iyos yvelaze aucilebeli, raTa Tundac masobrivi sazogadoebis kon-

teqstSi Tanamonawileobis amocanis miRweva ara marto samarTlebriv 

sistemaSi, aramed cxovrebis yvela sferoSi iqnas SesaZlebeli.958

SemdgomSi mocemulma II nawilma zemoT xsenebuli Sesavali kidev 

odnav unda ganavrcos. es iqneba mcdeloba imisa, rom saerTaSoriso 

sivrceSi sasamarTlo sajaroobis problemis potenciali ori mkveTri 

magaliTis safuZvelze iqnas gamokvleuli. pirveli magaliTi sisxlis 

samarTlis saerTaSoriso marTlmsajulebas exeba, meore ki Cinuri 

samarTlis Sesaxeb sando aqtualur cnobas.

III nawili exeba zogadad sajaroobis princips, rogor erT did 

mTlianobas. amave dros, igi naklebad aRwers mis konkretul maxasi-

aTeblebsa da individualur-samarTlebriv regulaciebs. am Tval-

sazrisiT, sajaroobis principi filosofiuri proto-saproceso 

samarTlis ganuyofeli nawilia, romelsac  orientirebis moxdena da 

samarTlis sakanonmdeblo organos borotad gamoyenebisgan dacva 

surs. axali germanuli kanonmdebloba, romelic arsebiTad wina plan-

ze wamoweul sakvirvel partiul-politikur kompromisebs eyrdnoba, 

iqna warmodgenili, magaliTs am unayofo azrovnebisa. ufro da ufro eqspansiuri 

mediis sajaroobis diferencirebuli perspeqtivisTvis Sead. amis sawinaaRmdegod-

Hoeren, NJW 2017, 3339. 
958 Gadamer, 1989, 132.
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IV nawilSi iqneba asaxuli da III nawilSi ganviTarebuli ZiriTadi kon-

cefciebis fonze uaryofil iqneba.
sasamarTlos sxdomebis sajarooba calkeuli gamonaklisebisa  da 

SezRudvebis CaTvliT germaniaSi ara sisxlis samarTlis saproceso 

kodeqsSi, aramed sasamarTlo sistemis Sesaxeb kanonSi (Gerichtsverfas-
sungsgesetz, GVG) aris mowesrigebuli. Sesabamisi debulebebi mTli-

anad exeba `Cveulebriv iurisdiqcias'',959 anu ara mxolod sisxlis, ar-

amed samoqalaqo sasamarTloebsac. sxva iurisdiqciis samarTlebrivi 

regulaciebi, rogoricaa, magaliTad, socialuri an administraciuli 

marTlmsajuleba, Seicavs mxolod saerTo sasamarTloebis Sesaxeb 

kanonze Sesabamis miTiTebas. mocemul statiaSi, romelic legitimuri 

sisxlis samarTlis procesis sakiTxebs exeba, ver moxdeba maTi gan-

xilva. saboloo jamSi ki, daskvna iqneba mocemuli (V).

II. sajaroobis principis saerTaSoriso mniSvnelobis 

Sesaxeb

2017 wlis bolos `iugoslaviis tribunalis~ saqmianoba dasrulda. 
gaerom es tribunali 1993 wels daaarsa. is exeboda im borotmoqmede-

bebs, romlebic ramdenime wlis ganmavlobaSi mimdinare sastik samo-

qalaqo omSi iqna Cadenili da xeli Seuwyo yofili mravalerovnuli 

saxelmwifos daSlas. magaliTad, yofili iugoslaviis prezidenti 

slobodan miloSeviCi haagaSi marTlmsajulebis winaSe iqna pasuxis-

gebaSi micemuli. igi 2006 wels gardaicvala gulis SeteviT, ise, rom 

mis mimarT sisxlis samarTlis saqmis Sinaarsobrivi dasruleba aRar 

momxdara. misi piradi brali, dResdReobiT diferencirebulad Cans, 
vidre misi sicocxlis ganmavlobaSi.960

2017 wlis noemberSi sasamarTloSi sastiki movlena ganxorcielda, 
romelmac msoflios yuradReba miiqcia da romelsac veravin warmoid-

genda an arc ki isurvebda. kerZod, ganaCenis gamotanis dros erT-erTma 

braldebulma CarTuli kamerebis winaSe Tavi moikla, mas Semdeg, rac man 

959 cneba `saerTo marTlmsajuleba~ istoriulad unda aixsnas. maSin roca 1877 

wels kanoni sasamarTlo sistemis Sesaxeb (GVG) ZalaSi Sevida, misi moqmedebis 

sferos garda viwro gagebis samarTlebrivsaxelmwifoebrivad gansazRvruli sap-

roceso kodeqsebi ar arsebobda. Sead. amis Sesaxeb mag. MüKoStPO/Schuster GVG §12 
Rn. 1.
960 ase magaliTad dirk ekerti kiTxvas svams, rom unda moxdes Tu ara 2016 wels 

karajiCis gasamarTlebis Semdeg srebrenicas genocidis gamo miloSeviCis rolis 

_ karajiCis danaSauli 2615 gverdiT Sefasda _ minimum nawilobriv axleburi Se-

faseba: Rehabilitierung von Milošević?, Telepolis vom 21.09.2016, https://www.heise.de/tp/fea-
tures/Rehabilitierung-von-Milo-evic-3336642.html?seite=all (zuletzt aufgerufen am 20.12.2018).
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xanmokled da xmamaRla Tavisi udanaSaulobis Se saxeb ganacxada. samo-

qalaqo omSi yofil generals, saerTaSorisod Seqmnili mosamarTleTa 

kolegiis mier 20 wliT Tavisuflebis aRkveTa miesaja ukve moxdili 

ramdenimewliani winaswari patimrobis gaTvaliswinebiT. msjavrdebul-

ma demonstraciulad dalia patara TasiT Sxami, TiTqos es arayi da 

sadRegrZelo yofiliyo samarTlianobis Sesaxeb. yvela damswre piri 

am ucnaur momentSi TiTqos holivudis filmis statistebad gadaiqca. 
mosamarTleebi ki kompania `lenovos~ kompiuterebis ekranebis ukan 

iyvnen damalulni. imis Sesaxeb, rom es ar iyo faruli reklama an Tun-

dac korufcia, mxolod imedi unda viqonioT. yovelive amis Semdeg, 
Tavmjdomarem mainc SeZlo ganaCenis gamocxadebis Sewyveta. marTlm-

sajulebis rituali namdvilad gansxvavebuli saxiT unda yofiliyo 

gadmocemuli.

iugoslaviis samoqalaqo omis generlis es suraTi internetmex-

sierebaSi darCeba. magram vin isargeblebs amiT? msjavrdebulis sa-

jaro qmedebiT marTlmsajulebam damcirebulad unda igrZnos Tavi? 
SeiZleba, rom msgavsi ram qarTul an germanul sasamarTloebSic mox-

des? imis nacvlad, rom CavuRrmavdeT am kiTxvebs, romlis gacnobiere-

bac isedac yvelas SeuZlia, yuradReba unda mivaqcioT CineTs da am 

SemTxvevaSi totalitaruli moqmedebis SesaZlo globalur momavals.
cota xnis win Tomas melcerma moxseneba gaakeTa CineTSi 

mosamarTleTa delegaciis Sesaxeb, romelSic TviTonac Sedioda. es 
mogzauroba kanonis uzenaesobis Sesaxeb germanul-Cinuri dialogis 

farglebSi ganxorcielda. mas TiTqmis 20 wlis win Caeyara safuZve-

li. melceri wers: `mogzauroba iwyeba pekinSi, uzenaes saxalxo sa-

samarTloSi, gakvirvebiTa da JruanteliT. jgufi meoTxe sarTulze 

uzarmazari, mravlad dayofili LED-ekranis win zis. masze brwyinva-

le animaciis saxiT asoebi, cifrebi da diagramebi cekvaven[...]. aqedan 

SesaZlebelia audio da videotranslaciis CarTva qveyanis TiToeul 

28, 000 sasamarTlo darbazSi. germanel stumrebs SeuZliaT arCevani 

SeaCeron mimdinare 6602 procesidan nebismierze. CineTis samsaxureob-

rivi zedamxedveloba mivlinebis gareSe qveynis 120, 000 mosamarTles 

akontrolebs: cxaddebian Tu ara isini punqtualurad da saTanadod 

Cacmuli sasamarTloSi, iyeneben Tu ara procesis ganmavlobaSi tele-

fons da, savaraudod, bevri sxva ramis kontrolic xdeba. Tvalyuris 

midevnebis ufleba ara marto Big Brother-s gaaCnia. yvelas SeuZlia in-

ternetiT amis gakeTeba da gancdilis forumSi komentireba. Tu ra 

zegavlenas axdens es yvelaferi maTze? ekiTxebian mogvianebiT Cinel 
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kolegebs. es maT didi zewolis qveS ayenebs, pasuxoben isini~.961

aseTi cnoba, digitalizaciis SeuCerebeli procesis SemaSfoTebe-

li momavlis saxiT gvevlineba. is gviCvenebs, rom sajaroobis principi, 

romelic Tavdapirvelad sasamarTlo damoukideblobisa da demokra-

tiuli monawileobis xazgasmas isaxavda miznad, rogorc erTi mone-

tis ori mxare, SeiZleba mis sapirispirod gadaiqces. Tumca, germaniis 

sisxlis samarTlis procesisTvisac ukve iqmneba struqturebi, sadac 

sasamarTlos sajarooba aRar udris samarTlis sajaroobas, aramed 

igi degradirdeba patara monetis saxiT. CineTisgan gansxvavebiT, mis 
ukan naklebad politikuri, magram ufro ekonomikuri interesebi dgas. 
daudevroba, gulgriloba _ anu usazRvro egoizmi uxsnis mas gzas.

am saerTo ganviTarebis saeWvo fonze, Semdgomi Tavi ganmanaTleb-

lobis postulatebs eyrdnoba. rogorc viciT, dRevandeli sasamarT-

lo sajaroobis instituti XIX saukunis reformatoruli moZraobis-

gan warmoiSva. mas mudmivi zrunva sWirdeba. winaaRmdeg SemTxvevaSi, igi 
aucileblad dakargavs Tavis mniSvnelobas. miuxedavad imisa, rogorc 

ukve aRiniSna, yovelTvis SeiZleba macdunebeli aRmoCndes, droiT 

ganpirobebuli gavlenebis damorCileba da araswori gzebis brma 

normalizacia. magram yovelTvis ukompromiso kritikasa da gabedul 

gaumjobesebazea damokidebuli is, rom Tanamedroveobis proeqtis 

gakotreba ar moxdes. sasamarTlo sajaroobis mniSvnelovani insti-

tuti ar unda gadaiqces hermenevtul nangrevebad, saidanac kanoni da 

morali gaqra da sadac mxolod  dafrinaven mediis svavebi, romlebic 

TavianTi klientebisTvis mZors eZeben.

III. sasamarTlos sajarooba neohermenevtuli TvalTaxedviT

jer kidev ienelma winaparma foierbaxma (1775-1833) Seicno, rom yve-

la zrdasrul adamians ar SeuZlia inteleqtualurad sworad gansaz-

Rvros, Tu ra xdeba sasamarTloSi. aqedan gamomdinare, sazogadoebis-

Tvis `samkurnalo SezRudvebi~ mniSvnelovania. sxva sityvebiT rom 

vTqvaT, araviTar SemTxvevaSi ar SeuZlia yvelas `gansxvavebis gareSe, 
rogorc es TeatrebSi an JongliorebTan xdeba~, ganxiluli sagnebis 

faqtobrivad gageba.962 es, Tavismxriv, niSnavs, rom `sasamarTlo saja-

rooba~ ar aris wminda deskrifciuli, aramed agreTve normatiuli 

cnebaa. aqedan gamomdinare, sajarooba ar niSnavs imas, rom sasamarT-

lo darbazis kari dauketavia. piriqiT, upirveles yovlisa, gaazrebul 

961 Melzer, `Die Zeit~, 08.11.2018, 12.
962 sityva-sityviTi citatebi Sead. Feuerbach, 1821, 179 und 178.
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unda iqnas, Tu romeli tipis sazogadoebaze unda fokusirdes is misi 

legitimuri formiT. azris aTropia, romelic dResdReobiT yvelgan 

arsebobs, SesaZlebelia mxolod neohermenevtuli Teoriis safuZvel-

ze da Sesabamisi kvlevis meTodis gamoyenebiT iqnas aRmofxvrili.963

aseTi cenzobrivi azrovneba, romelsac ukve foierbaxTan 

vpoulobT,964 Zalian aqtualuria. gansakuTrebiT masobriv demokra-

tias gaaCnia tendencia, kulturuli moTxovnebi Tanacxovrebis ada-

mianuri saxeebis sazianod kvlav SeiTvisos. Tumca, is faqti, rom sa-

samarTloebi yvelaze komfortuli gziT yvelasTvis iqneba sajaro, 

rac minimum Tanagamowveul `sasamarTlo xmaurs~ Seexeba, ar SeiZleba 

mniSvnelovnad CaiTvalos. upirveles yovlisa, safrTxe arsebob axa-

li suraTebis warmoqmnisa da hermenevtulad aseve umniSvnelo `uka-

na fonuri xmauris~965 Seqmnisa, romelic kanonis Tavdapirveli sagans 

ganukurneblad `azianebs~.966 did britaneTSi, ara SemTxveviT uwoda 

mamacma deputatma televizias mediis politikis reformis diskusiis 

farglebSi `xarbi, gaumaZRari monstri~.967 momxmarebelTan dakavSire-

biT xazgasmiT unda aRiniSnos, rom dawkapuneba, ekranze yureba da 

garkveuli medialuri teqnikis moxmarebis unari ubralod ar aris 

igive, rac gageba an kritikuli analizia. is rom, samarTliTa da samar-

TlianobiT, arsebiTad mxolod ramdenime adamiania dainteresebuli 

an SeuZliaT an surT iseTi Zalisxmeva gamoiCinon, romelic xSirad 

saWiroa, rom Sesabamisi sakiTxebis odnav mainc Seswavla moxdes, ar 

SeiZleba _ swored demokratiaSi _ iyos kontrargumenti. dasaxele-

buli `kontrargumenti~ sxva arsad araferTan ar migviyvanda, garda 

sajaroobis bazarze gauTavebeli trivializaciisa.
masobrivi informaciis saSualebebis mier kontrolirebuli sa-

samarTlo sajaroobis momavlis sakiTxi sakmaod martivia. momavali ar 

SeiZleba iyos im procesebis ubralod gagrZeleba, rac samwuxarod, 
ukve dRes daiwyo da es SeZlebisdagvarad male unda dasruldes. mo-

mavali unda iyos, martin haidegeris uwyinari sityva rom gamoviyenoT, 
Segnebuli da gadawyvetili `dabrunebiT~ ganpirobebuli.968 winaaRmdeg 

SemTxvevaSi, momavali saerTod aRar iqneba, nebismier SemTxvevaSi ara 

963 Alwart, in: Jahrbuch für Recht und Ethik 2019, hrsg. v. Jan C. Joerden und Jan C. Schuhr (in 
Vorbereitung). Sesabamisi winare naSromebis Sesaxeb ix. Alwart, 1987.
964 maSindeli konteqstiT censusis mosazrebis Sesaxeb ix. Haber, ZStW 1979, S. 618 ff. 
965 Becker, 2014, 153.
966 Alwart, 2015. 
967 originaluri inglisurenovani verdiqti detalurad citirebul da damtkice-

bulia Alwart, 2015, S. 185 f.
968 Tu vinmes surs, rom sajaro umoqmedoba rogorc namdvil yofnad gayidos?
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momavali, romelic rogorc suverenitetisa da demokratiis saxiT gan-

manaTleblobis droidan an ufro adre cdilobda ganviTarebuliyo.

Torem Cven uamravi aparaturisa da gadaWarbebulad mravalferovani 

`informaciebis~ mier viqnebiT gakontrolebuli, romelic aucileb-

lad moCvenebiT kompleqsurobamde migviyvans. sajaroobis origina-

luri idea gadavidoda zedapirulobis diqtaturaSi, WeSmariteba da 

samarTlianoba gaberili iqneboda maxinji iluziebiT. mxolod isini, 
visac jer kidev SeuZlia hermenevtuli azris doneze SeaRwios, an Riaa, 

saWiro unarebi axleburad iswavlos, SeuZlia rame gaakeTos kritiku-

li azrovnebisaTvis, ise rom Tavad mudmivad ar iyos gadatvirTuli.

Tumca ras iTvaliswinebs zustad survili, romelic ambobs, rom 

dabruneba an Tundac mimarTulebis cvlileba unda ganxorcieldes, 
demokratiasa da sajaroobasTan kavSirSi specialurad axali foren-

zuli gamocdilebis gamoyenebiT? `dabrunebis~ an `Sebrunebis~ nacv-

lad SesaZlebelia gardatexvaze iyos saubari. es gamoTqma, rogorc 

cnobilia, germaniis demokratiuli respublikis dasasrulis Semdeg 

gamoiyeneba. am perspeqtiviT, neohermenevtikis moTxovna Semdegnairad 

iqneboda gaJRerebuli:
germaniaSi ramdenime wlis win gamocxadebul energiis cvlilebas 

(Energie-Wende) `Semqmnelebis~969kulturuli gardaqmnac unda mohyves. 
maSin, roca atomuri energia planetebs bunebrivi sikvdiliT emuqreba, 
radiosa da televiziis umravlesoba, aseve garkveuli socialuri me-

dia saSualebebi da smartfonebze damokidebulebis potenciali krea-

tiulobisa da ganaTlebuli cnobierebis bolo narCenebs anadgurebs. 
gonebrivi da sulieri resursebi grZelvadian perspeqtivaSi unda 

danebdnen internetidan SemoTavazebebis permanentul dabombvas. 
Zveleburad axali an axleburad Zveli Rirebulebebi SeiZleba aRar 

Seiqmnas. logosi aucileblad kvdeba, roca gazeTebis onlain gverde-

bi da axali ambebis Jurnalebi wuTobrivi taqtiT axali SinaarsebiT 

ivseba, im SinaarsebiT, romliTac yvela cdilobs, win wavides da mTeli 

industria muSaobs imaze, rom xalxi am sastik taqts pataraobidanve 

mihyves. Tavisufleba qreba. arsi kulturul sikvdils ganicdis. iqneb 
ramdenime mniSvnelovani narCeniRa darCes misgan.

daRmasvlis aseTma spiralma arc Tu ise cota adamians unda mouta-

969 Nietzsche, Die fröhliche Wissenschaft (1882), Nr. 58: `mxolod rogorc Semoqmeds 

SegviZ lia Cven gavanadguroT!~ _ saxeldobr `sigiJis nisli~ gavanadguroT, anu 

fsevdorealobis mcdari rwmeba. da `xangrZlivobiT, axali sagnebi SevqmnaT~, Cven 

upirveles yovlisa unda SevqmnaT `axali saxelebi~ da Zveli konstruqciebi ad acta 
gadavdoT. Torem Cven Zaladobisa da SecdomasTan, ase rom vTqvaT, mudam mimagre-

buli viqnebiT. ase gamoxatavs nicSe imas, risi gakeTebac yovelTvis saWiroa.
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nos garkveuli drois ganmavlobaSi sargebeli. axali biznes modelebis 

SemuSavebisTvis fantazia jer kidev sakmarisia. sazogadoebrivi mode-

lebis SemTxvevaSi es ki ufro rTuli iqneba. radganac visac mxolod 

mudmivi garToba surs, aRar SeuZlia raime Seqmnas da kargavs Semoq-

medebiTobis yovelgvar grZnobas: `Tqven amdeni damatebiTi teqnika 

gaqvT televizorze~, _ Tqva lenorem. _ `Cven varT ojaxi, romelic 

saxlis garTobas Zalian seriozulad udgeba~, _ upasuxa alvinma.`970

ras unda niSnavdes es sisxlis samarTlis sasamarTlos saja-

roobisaTvis? pirvel rigSi, unda gvaxsovdes, rom Cveni iuridiuli 

kultura sazogadoebrivi, saxalxo suverenitetis da konstituci-

uri wyobilebis mTeli kompleqsis marTlac erTi nawilia _ Tundac 

mxolod mniSvnelovani nawili. sasamarTlo darbazSi demokratiuli 

monawileobis pirobebSi igi naklebad ar unda gamoCndes, vidre samar-

Tali da samarTlianoba Tavad. amisaTvis ara marto samarTlebrivi 

personalia kompetenturi da pasuxismgebeli, aramed nawilobriv ad-

gilze Jurnalistebis performansic. usulo garTobisa da WeSmarit 

informacias Soris sazRvrebi erTmaneTs erwymis. miuxedavad amisa, 
yovelma Jurnalistma, Tu mas surs miiRos sakuTari samuSaos serio-

zuli aRqma, ar unda mimarTos cinizmsa da msgavs meTodebs.971
sajaroobiT praqticirebuli sisxlis samarTlis formisa da Si-

naarsis erToba dacul unda iqnas. anu marTlmsajulebis centrSi ar 

SeiZleba mediisTvis speqtaklis inscenireba, romelic safrTxes uqm-

nis mosamarTleTa damoukideblobas, yvela monawile pirsa da adamia-

nis Rirsebas, da rac proceduruli samarTlianobis wesebs msxverp-

lad xdis. mxolod am gagebiT arsebuli kanoni aris imisaTvis vargisi, 

rom Zalauflebis monopoliis ganxorcielebas moraluri avtoriteti 

mianiWos. mxolod sagnobrivi erTgulebis pirobebSi eyrdnoba iZule-

biTi Zalaufleba pativiscemasa da aRiarebas, romlis gareSec is Tavis 

socialuri boWvis Zalis ganviTarebas ver moaxdenda.

970 Wallace, 2013, 228.
971 is rom ganmanaTleblobis programas fsevdo samyaros SeuCerebeli kon-

struqciebis WaobSi CaZirva emuqreba, ukve xSirad iqna aRniSnuli; Sead. mxolod 

Alwart, 2009, S. 696 ff. am konteqsts miekuTvneba uaxlesi, simptomaturi gayalbebis 

skandali `Spiegel~-Si, romelic kviris Jurnalis farglebs cdeba. aq mJRavndeba 

mediis mier ase siamovnebiT didi paTosiT aRZruli WeSmaritebis pretenzia (wera, 

Cveneba an Tqma, ra aris) rogorc ideologiuri Tanamdevi musika faqtobrivad 

mTliani sxvagvarad naqsovi Jurnalistikisa. uazro, magram gasarTobi da momge-

biani signalebis gadacemis dros bunebrivia ar SeiZleba saqme exebodes imas, `is-

toriebi~ realuria Tu fiqtiuria. samwuxarod bundovania, Tu vin da ra iRebs 

saerTod pasuxismgeblobas am mtkivneuli, WeSmaritebis sajaroobidan sayovel-

Tao ukan daxevaze. aq magaliTad miniSnebuli gayalbebis skandalis Sesaxeb Sead. 

detalurad `Der Spiegel~ Nr. 52/22.12.2018. 
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sinamdvileSi, germanuli sisxlis samarTlis procesi, minimum 

sanaxaobriv stilis Semqmnel SemTxvevebSi, Zalian daSorda am miznebs. 

fotokamerebis Suqs nebismier SemTxvevaSi ar SeuZlia hermenevtuli 

siRrmeebis uzrunvelyofa. suraTebze zogadi damokidebulebis dak-

mayofilebam SesaZlebelia yvelas gauCinos grZnoba, rom informire-

bulia da movlenebSi CarTulia. magram informaciis aseTi procesis 

SigniT minimum savaldebulo sakomunikacio momsaxurebis gaweva ar 

momxdara, miuxedavad imisa, rom televiziis Jurnalistebis mier es 

yovelTvis ase warmoCndeba. qmedebasa da saubarSi Rirebuli mniSvn-

elobebi ar arian avtomatizmebi. erTi mxriv, isini, namdvilad saCuqa-

ria, magram meore mxriv, isini aseve arian erToblivi Zalisxmevis  

Sedegi.
`Home-Entertainment~-is xibli imaSia, rom, erTi mxriv, aravin aris 

iZulebuli dafiqrdes da meore mxriv, mtanjveli mowyenilobac aRar 

arsebobs. ZiriTadad, Tu gulwrfelebi viqnebiT da germaniaSi 20:00 
saaTze davfiqrdebiT, moxerxebulad ilustrirebuli, fsevdopoli-

tikuri axali ambebiT drois uaxlesi sportuli Sedegebis gamocxade-

bamde an amindis prognozamde  satelevizio momxmareblisTvis masalis 

uwyveti miwodeba xdeba. imis nacvlad, rom televizori gamoirTos, 

mas SeuZlia programa, magaliTad, deteqtiviT gaagrZelos, sanam igi 
daiZinebs an Semdgomi momdevno deteqtivis yurebas gaagrZelebs. Tu 

namdvili sasamarTlo _ gansakuTrebiT arsebiTi ganxilvis etapze, 

romelic gansakuTrebiT mgrZnobiare socialuri foniT mimdinareobs, 

rogoricaa, magaliTad, nacisturi warsulis mravalwliani daZleva 

garkveuli (media)molodinebiT iqneba datvirTuli, maSin nacvlad 

obieqturi da samarTlebrivi saxelmwifosadmi erTgulebis gamoCeni-

sa, es im safrTxes kidev ufro gaaZlierebs, rom yoveli avtonomiuri 

kulturuli procesi imperialuri mediis gavlenis qveS moeqceva.972

IV. aqtualuri konstituciuri da samarTlebrivi situacia 

germaniaSi

germaniis sasamarTlo sistemis Sesaxeb kanoni axlaxan Sevsebul 

iqna arasrulyofili normiT.973 am novaciiT saqmis arsebiTi ganxilva 

kidev ufro gaixsna masmediisTvis, nacvlad imisa, rom misi daxurva 

972 Bourdieu, 1998.
973 Gesetz zur Erweiterung der Medienöffentlichkeit in Gerichtsverfahren und zur Verbesserung 
der Kommunikationshilfen für Menschen mit Sprach- und Hörbehinderungen (Gesetz über die 
Erweiterung der Medienöffentlichkeit in Gerichtsverfahren _ EMöGG) vom 08.10.2017, BGBl 
2017 I 3546.
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momxdariyo. upirveles yovlisa, marTlmsajuleba degradirebulia 

problemis sakmarisi cnobierebis gareSe suraTebis mimwodeblad, ro-

melic `meoTxe xelisuflebis~ moTxovnebsa da kanonzomierebze aris 

morgebuli. samarTalmcodneobis swavlebisas arasamecniero `sakvanZo 

kvalifikaciis~ agresiuli triumfi arsebobas ganagrZobs bavSvuri ̀ me-

diatreningis~ saxiT, wesiT damoukidebeli federaluri mosamarTle-

ebisTvis. erTi SexedviT, am SeuCerebel ganviTarebas dasasruli ar 

uCans. 

Sedegad imas, rasac samarTlis sajaroobis avtonomiuri moqmedeba 

unda ewodos, fundamenturi mniSvneloba ekargeba. ra Tqma unda, saq-
mis arsebiTi ganxilva aris procesi, sadac kanoni da morali unda 

iyos ganmartebuli. magram igi yvela am procesSi CarTuli pirebis-

gan, gansakuTrebiT araiuristebisgan moiTxovs refleqsias. aqedan 

gamomdinare, sajaroobis cneba unda SeizRudos foierbaxis sityvebze 

dayrdnobiT.974 nacvlad imisa, termin informaciis Tavisuflebis ga-

farToeba xdeba ZiriTadi uflebis safuZvelze. magram ar Cans amiT Tu 

ra sargebeli SeiZleba iqnas miRebuli sazogadoebisTvis.

am mxriv, ZiriTadi uflebebis absoluturi gageba, ar aCvenebs 

mTlian samarTlebriv konteqsts, romelsac agreTve sxvadasxva 

ZiriTadi uflebebi miekuTvneba. mxolod mTlianobas SeuZlia Tavis 

Semadgenel nawilebs sicocxle SesZinos. sasamarTlo sajaroobis mniS-

vnelovani konstituirebis problema azrobrivi fragmentebiTa da naC-

qarevi `mosazrebebiT~ erTmaneTTan kolidirebul ZiriTad uflebebs 

Soris _ informaciis Tavisufleba, erTi mxriv, piradi dacvis ufleba, 

meore mxriv, _ mimarTebas Tavidanve yovelgvar siRrmes daukargavda. 

Tanamedrove demokratiaSic ki ar unda moxdes, rom specialuri 

ZiriTadi uflebis interpretaciis gzaze da zogadi uflebis dena-

turirebis fasad yvelas gaaCndes grZnoba, rom isini CarTulni ari-

an saintereso samarTlebriv sakiTxebSi. ufro metad mniSvnelovania, 
rom maqsimalurad yvelas SeeZlos namdvil samarTlebriv kulturaSi 

monawileoba, ise, rom safrTxe ar Seeqmnas im marTlmsajulebas, ro-

melic imsaxurebs Tavis saxels. mxolod amis Semdeg SeiZleba sazoga-

doebaSi Seiqmnas sasurveli kritikuli potenciali, rac, Tavis mxriv, 

xels uwyobs kanonisa da adamianis uflebebis realizacias. marTlmsa-

julebis mediaSi `vizualuri~ da `audio~ warmoCena _ `gamWvirvaloba~ 

_ ar aris iseTi mniSvnelovani, rogorc misi xarisxi.
germaneli kanonmdebeli da madasturebeli mecniereba mimdi-

nare process sruliad gansxvavebulad afaseben. axal regulacia-

Si isini xedaven mediisTvis aqamde dadebuli borkilebis `zomier 

974 Alwart, JZ 1990, 892 ff.
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gamartivebas~.975ufro metic, tendenciis mixedviT `ufro meti~ saja-

roobisken gadaxra xdeba, nacvlad imisa, rom moxdes didi sazRvrebis 

danaxva da struqturuli problemis safuZvelSive mogvareba.976 iseTi 

signalebis ubralo gamoyeneba, rogoricaa `Tanamedrove axleburi 

regulacia~, ̀ medialandSafti~, ̀ XXI saukune~ an ̀ informaciul sazoga-

doeba~ ar ayalibebs Teorias am ̀ debatebSi~. gansxvavebiT federaluri 

sakonstitucio sasamarTlos mosazrebisa,977 dRevandeli telemayure-

belTa molodini kritikulad unda iqnas Seswavlili, nacvlad imisa, 

rom konstituciis dezorientirebuli gagebis kidev ufro gamyareba 

moxdes.
amdenad, kanonis uzenaesobis demontaJi SeumCneveli rCeba. igi 

Cvevad iqceva. politikurad koreqtuli damokidebulebis gamo ki am 

situaciis arsebobis uaryofa xdeba. magram es xSirad wminda TviT-

samarTlianobis gancdas cdeba. es, pirvel rigSi, exeba sruliad axal 

`osvencimis process~, ukve moxuci da  xSirad sikvdiliT ukve daRda-

smuli sakoncentracio banakis darajebs978 an paralelurad mimdinare 

nacional-socialisturi iatakqveSa organizaciis (NSU) process, be-

ate Cepes winaaRmdeg, miunxenSi.979 `Shifting Baselines~ cnobil fenomen-

sac Tavisi wvlili Seaqvs am procesSi. xdeba garkveuli koleqtiuri 

TviTmotyuebebis pirobebis Seqmna, romliTac piri garkveul warmod-

genebs iqmnis procesebSi monawileobisa da saerTo konteqstis gagebis 

Sesaxeb.980

aqamde germaniis sasamarTlo sistemaSi sasamarTlo sistemis 

Sesa xeb kanonis §169-iT pirveli winadadebiT dadgenili sajaroobis 

moTxovnis paralelurad (axla §169, pirveli punqtis pirveli wina-

dadeba) moqmedebda radio da satelevizio gadaRebis akrZalva §169-
is me-2 winadadebis Sesabamisad  (axla §169, pirveli punqtis me-2 wi-
nadadeba). es mkafio regulacia naxevar saukuneze meti arsebobda. 
Tumca igi Serbilebul iqna federaluri sakonstitucio sasamarTlos 

praqtikiT, romelic aTi wlis win iqna dadgenili. igi qvemoT pirvel 

TavSi mokled iqneba ganxiluli.
975 mag.: Pielow, 2018,  3; Wick, 2018, 16 (sakanonmdeblo masalebis mxardaWeriT mag. 270).
976 sxvagvarad, magram Duttge/Friske, KriPoZ 2018, 209.
977 BVerfGE 119, 309, 320.
978 Alwart, 2018, 1032 ff., 1039 ff. _ Was soll nach dem Aussterben seiner Sündenböcke aus 
Deutschland werden?
979 Fischer, 2017, 155.
980 detalurad Uwe Schneidewind, `Shifting Baselines~ _ Zum schleichenden Wandel in stür-
mischen Zeiten, Oldenburger Universitätsreden Nr. 185, 2009, https://uol.de/fi leadmin/user_up-
load/wire/fachgebiete/produktion/download/081031Shifting-Baselines-Abschiedsvorlesung.pdf (zu-
letzt aufgerufen am 23.12.2018).
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2018 wlis 18 aprilidan, rogorc ukve ramdenjerme aRiniSna, Za-
laSi Sevida arsebiTad farTo regulacia.981 aqamde avTenturad miCneu-

li §169 gaxda detaluri norma, romelic Tavisi specifikiT naTlad 

aCvenebs, rom igi ufro politikur gaTvlebs efuZneba, vidre sufTa 

iuridiul analizs. sakanonmdeblo iniciativa gamoiwvia sasamarTlo 

darbazis simciris problemam 2013 wels, NSU-s procesis dasawyisSi. 

mTeli es istoria, romelmac sabolood §169-is dRevandel versiamde 

migviyvana, aq ar iqneba detalurad ganxiluli. sainteresoa mxolod 

SiSveli Sedegi:
sasamarTlo sistemis Sesaxeb kanonis §169-is 1-li punqtis me-2 wi-

nadadebis miuxedavad, §169-is me-3 punqtis pirveli winadadeba iZle-

va saSualebas `gansakuTrebul SemTxvevebSi~ moxdes `federaluri 

sasamarTlos mier gadawyvetilebis gamoqveynebis~ Cawera da trans-

lireba radiosa da televiziis mier. amdenad, gansakuTrebiT vizua-

luri media ukve imyofeba karebSi, rac aqamde tabuirebuli iyo saqmis 

arsebiTi ganxilvis dros. es jer kidev ar aris saboloo gamarjveba 

mesame Zalze, magram es aris mniSvnelovani nabiji am gzaze. igi  ufro 

detalurad ganxilul iqneba qvemoT meore TavSi.
sasamarTlo sistemis Sesaxeb kanonis §169-is 1-li punqtis me-3 wina-

dadebiT nebadarTulia garkveul SemTxvevebSi audio gadacema saqmis 

arsebiTi ganxilvisas sxdomis `samuSao sivrceSi myofi im pirTaTvis, 
romlebic presis, radios, televiziis an mediis sxva saSualebebis-

Tvis muSaoben.~ es samuSao oTaxi ar unda miekuTvnebodes sasamarTlo 

darbazs,982 ise, rom samarTlis sajarooba iq ar SeiZleba uSualod 

nawilobrivi realobis seriozuli nawili gaxdes. ambebi, romlebic 

aseT daxurul garemoSi Cndeba, veRar iqneba pirveladi xelidan Seqm-

nili. mxolod `saboloo momxmarebeli~ Znelad SeniSnavs amas. albaT, 
es faqti dRes saerTodac ar aris problemad miCneuli. me-3 nawilSi 

ganxiluli iqneba es, Cemi azriT, ucnauri novacia. 

is, rom moqmedma sisxlis samarTlis procesma sruliad sxvadasx-

va molodins unda gauZlos,983 asaxulia sasamarTlo sistemis Sesaxeb 

kanonis §169-is me-2 punqtis pirvel winadadebaSi. am normis Tanax-

mad: `sasamarTlos winaSe saqmis ganxilvis audio Cawera ganaCenisa da 

gadawyvetilebebis gamocxadebis CaTvliT SesaZlebelia samecniero 

da istoriuli miznebisaTvis daSvebul iyos, Tu am process germaniis 

fede raciuli respublikisTvis Zalian didi mniSvneloba gaaCnia.~ meo-

981 BGBl 2017 I 3546.
982 Meyer-Goßner/Schmitt, §169 GVG Rn. 21.
983 Alwart, 2018, 1030 ff. 
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Txe Tavi mieZRvneba am normas, romelic Tavis arsebobas unda umad-

lodes osvencimis procesis dokumentirebas frankfurtSi XX saukunis 

60-ian wlebSi, iseve rogorc 1961 wels ierusalimis aixmanis process.984
am qarTul saxelmZRvaneloSi ar SeiZleba saubari iyos interpre-

taciis detalebze neohermenevtuli perspeqtividan gamomdinare ise-

dac armoqmed an minimum zedmet germanul axal regulaciebze da maTi 

praqtikulobis Sesaxeb poziciaze.985 ukeTesi iqneboda NSU-procesebis 

dasawyisidan dabadebuli sakanonmdeblo iniciativa saerTod SeCerebu-

li yofiliyo da misi xelaxali gadaazreba momxdariyo. aqac uari unda 

iTqvas imaze, rom sasamarTlo sistemis Sesaxeb kanonis §169-is me-4 pun-

qtis implikaciebis ganxilva moxdes, romlis mixedviTac `sasamarTlo 

gadawyvetilebebi~ §169-is ganxorcielebisaTvis `gadasinjvas~ar unda 

daeqvemdebaros. ufro mniSvnelovania winamdebare naSromis saerTo 

Sinaarsis TvalsazrisiT imis Seswavla, rom es cvlileba gamoxatavs 

iseT tendencias, romelic Seuqcevadad gveCveneba. aSkaraa, rom saer-

TaSoriso ganviTarebulma movlenebma igi kidev ufro gaamwvava, magram 

es CvenTvis, iseve rogorc sxvisTvis, kargs arafers moaswavebs.

1. sasamarTlo sxdomis darbazi rogorc Cveulebisamebr 

damcirebisa da winaswari dasjadobis adgili

diskusiebi, romlebic sasamarTo sistemis Sesaxeb kanonis §169-is 
axali versiis garSemo arsebobda, ar iyo Tavisufali farisevlobis-

984 Meyer-Goßner/Schmitt, §169 GVG Rn. 23, axsenebs `istoriul magaliTebs~ frank-

furtis osvencimis legendaruli procesTan erTad ̀ RAF-is teroristebis winaaR-

deg procesebs~, agreTve `uaxlesi drois e.w. NSU-process~. gansakuTrebiT `Süd-
deutschen Zeitung~-is sasamarTlo reportiorebma NSU-procesis 483 dRis cnobili 

wuTobrivi dokumentacia ganaxorcieles. garda amisa, presis SeniSvnebSi ikiTxe-

boda, rom bavariis teleradiokompaniam miunxenis istoriis instituts Tavisi ma-

sala dauTmo. Tumca, am masalas aklda originaluri audioCanawerebi. Tavad beate 

Cepes xma mTlian audio CanawerSi faqtobrivad ar ismoda, radganac mas procesis 

ganmavlobaSi TiTqmis araferi uTqvams. aseve, Semdgomi procesic, 90 wels miRweu-

li (da ukve gardacvlili) `osvencimis buRalteris~, oskar groningis winaaRmdeg, 

oficialuri arxebis garda, srulad iqna dokumentirebuli. ixile gansakuTrebiT, 

Huth, 2015; agreTve magaliTad, Engelmann, 2018. engelmanis teqsti sabavSvo da axa-

lgazrduli wignebis gamomcemlobam calke gamocemaSi politikuri ganaTlebis 

federaciul centrisTvis gamoaqveyna. me-9 gverdze iq yovelgvari problemis gac-

nobierebis gareSe mocemulia: ̀ oskar groningTan erTad iq amave dros sabraldebo 

skamze ijda germanuli marTlmsajuleba da germanuli politika.~

985 Tavisi Tavdapirveli ZiriTadi mosazrebis uaryofiT federaluri sasamarTlos 

prezidenti betina limpergi axla praqtikaSi axali kanonis zust implementacias 

iTxovs (Limperg, 2017, 23). detalurad agreTve: BGH 1 StR 159/17, Beschluss vom 

09.05.2018.
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gan. ar ganxilula, magaliTad, rom mediis saSualebebs praqtikulad 

isedac SeuZliaT yvelanairi suraTis sasamarTloebisgan miReba, rom-

lebic maT viTomda ase ukiduresad sWirdebaT. televiziiT gadacemis 

kanonismieri akrZalvisTvis gverdis avla federaluri sakonstitu-

cio sasamarTlos daxmarebiTac iyo SesaZlebeli, romlis samosamarT-

lo praqtikam mniSvnelovan Carevebs gauxsna gza samarTlebriv kul-

turaSi.986 swored rom konstituciidan an ufro sworad, Sesabamisi 

ZiriTadi uflebebis `dabalansebidan~, federalurma sakonstitucio 

sasamarTlom specializebuli sasamarTloebisa da sisxlis samarTlis 

kodeqsis standartebis miuxedavad, dainaxa saWiroeba imisa, rom mediam 

sasamarTlo darbazSi Teatraluri sivrce moawyos. germaniis sisxlis 

samarTlis saproceso kodeqsis §243-is 1-li punqtiT saqmis arsebiTi 

ganxilva iwyeba saqmis dasaxelebiT da ara federaluri sakonstitu-

cio sasamarTlos mier gagebuli amerikuli `perp walk~-is germanuli 

variantiT. braldebulis ramdeni Tavi gvinaxavs gazeTebsa da televi-

ziebis mokle reportaJebis fotoebSi saqaRaldeebsa da kapiuSonebSi 

damaluli? sazogadoeba mieCvia am sistemur damcirebas, Tumca isini 

gausaZlisia maSinac ki, rodesac braldebuls SeuZlia misi saxe da-

malos. rogor SeiZleba gamomdinareobdes `ZiriTadi uflebebis ba-

lansidan~ aseTi forenzuli dasawyisis rituali,987 romlis Sesaxebac 

kanonma araferi icis da rac sxdomasTan uSualod dakavSirebuli 

mtruli gakicxvis samarTlebrivi tolfasia?
gansxvavebiT ramdenime wlis win `saproceso SeTanxmebebze~ (ger-

maniis sisxlis samarTlis saproceso kodeqsis §257c)988 msjelobisas, 
kanonmdebels mediis mimarT loialur `perp walk~-Tan dakavSirebiT xma 

ar amouRia. mas aSkarad gaaCnia mxolod Zalian fragmentuli saja-

roobis koncefcia. radios da satelevizio akrZalvis `zomieri ga-

martivebis~ ubralo lozungiT man isargebla da cvlilebebisas Tavi-

danve gamarTlebuli  yvela dasabuTeba Tavidan aicila. problemuri 

samarTlebrivi situaciis aseTi SerCeviTi gadawyveta sruliad miuRe-

belia funqcionirebad demokratiaSi. ratom dums kanonmdebeli imaze, 

es ritualizebuli winaswari dasjadoba, misi azriT, sasurvelia Tu 

ara? ramdeni suraTi an videomasala SeiZleba iqnas braldebulis wi-

naaRmdeg mimarTuli, gadaRebuli saqmis arsebiTi ganxilvisas? gan-

sakuTrebiT xangrZlivi procesebis SemTxvevaSi, es sakiTxi aucileb-

lad iqneba dasmuli udanaSaulobis prezumfciasTan mimarTebaSi. an 
SeiZleba es problema gadatanil iqnas sxdomis sapolicio brZanebis 

986 samarcxvino sawyis wertils qmnis gadawyvetileba BVerfGE 119, 309.
987 Alwart, JZ 2014, 1095 f.
988 detalurad amis Sesaxeb Wick, 2018, 168 ff.
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institutSi (sasamarTlo sistemis Sesaxeb kanonis §176)? federaluri 

sakonstitucio sasamarTlos am Tezisebis fonze Cven damokidebuli 

unda viyoT da ubralod vendoT Sesabamisi sasamarTlos Tavmjdo-

marisa da dainteresebul medias Soris arsebul garigebas?
SeuZlia sasamarTlos Tavis mxriv fotokamerebis naTurebis Weqa-

quxilSi da satelevizio kamerebis mier gadaRebis dros saerTod sa-

konsultacio oTaxSi daimalos da magaliTad, mxolod prokurorebi 

gamoaCinos, rogorc  NSU-procesis SemTxvevaSi moxda? Tu mas situ-

acia Tavad yovelTvis mTlianad kontrolis qveS unda hyavdes? Tu 

ritualuri dasawyisi ukve arsebiTi ganxilvis nawilia, mosamarTlis 

aryofna am sawyis etapze saqmis gadasinjvis absoluturi safuZveli 

xom ar aris (sisxlis samarTlis saproceso kodeqsis §§226, 1-li punq-

ti, 338 Nr. 5)? imis nacvlad, rom damoukideblad am kiTxvebze pasuxebi 

gasces, sakanonmdeblo organo winaaRmdegobis gareSe federaluri sa-

konstitucio sasamarTlos mier dromoWmuli gadawyvetilebiT xelmZ-

Rvanelobs da Secdomas uSvebs. dRes xalxis warmomadgenlebs aRar 

aqvT gambedaoba, rom imoqmedon televiziebis politikuri Zalauf-

lebis winaaRmdeg, rogorc samarTlebrivi saxelmwifo?

2. umaRlesi federaluri sasamarTloebis ganaCenebis televiziiT 

gamocxadeba

sasamarTlo sistemis Sesaxeb kanonis §169-is me-3 punqtis 1-l wi-

nadadebas nawilobriv ukan miaqvs aqamde arsebul radiosa da tele-

viziis akrZalva gadawyvetilebis gamocxadebis etapze, kerZod, im 

gadawyvetilebebisTvis, romlebic cxaddeba federaluri sasamarT-

los senatebis mier. amdenad, medias, ase rom vTqvaT, SeuZlia pirdapir 

mTavar sasamarTloSi SeaRwios Tavisi pirdapiri CarTvis mowyobilo-

bebiT. sxdomis dRis ritualizebuli dasawyisisgan gansxvavebiT, sadac 

mxolod foto da videogadaReba mimdinareobs, magram oficialurad 

aravin saubrobs, Tavmjdomare mosamarTle acxadebs da asabuTebs gana-

Cens samarTalwarmoebis dasasruls. sanaxaobrivi kriminaluri saqmee-

bis SemTxvevaSi, romlebic televiziisTvis unda momzaddes, arxebs ara 

mxolod senatis oTaxSi Sesvlisa da fotoebis gadaRebis ufleba aqvT, 
aramed SesaZlebelia Tavmjdomaris minimum ramdenime avtoritetuli 

winadadebis programaSi Casmac.
magram  marTlac xels uwyobs es gamWvirvalobasa da saqmis ukeT 

gagebas? Tu amiT marTlmsajuleba mxolod masobrivi auditoriis 

zedapirul Cvevebs eqvemdebareba? saqme exeba gasarTob realiTi Sous 
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_ anu ara namdvil yoveldRiurobas, aramed saSiSi ̀ axali ambebis~ erT-

erT segments _ an savaldebulo azris formirebis process, romelic, 
Tavis mxriv, moiTxovs `momxmarebelTa~ sakuTari refleqsiis unars? 
demokratiaSic ki institutebma ar unda moaxdinon yvela moqalaqis 

erTsa da imave doneze dayeneba. es mxolod samarTlebrivi kulturis 

mtkivneul zians gamoiwvevda. am etapze kidev erTxel minda foier-

baxis cenzi gavixseno.989
ganaCenis gamosaqveyneblad momzadebuli teqsti SeiZleba, is-

eve rogorc mTlianad wakiTxvadi teqsti, sxva danarCeni teqstebis 

msgav sad, arxis saitze iqnas gamoqveynebuli. XXI-e saukunis german-

uli sazogadoeba ar Sedgeba ZiriTadad analfabetebisgan, romlebic 

wamkiTxvelze arian damokidebulni. am procesSi uSualod CarTul 

pirebs, savaraudod, ganaCenis gamocxadebis wesebis odnav gansxvavebu-

lad, kerZod ki, ufro personalurad gansazRvra surT. sxvaTa Soris, 
ar unda dagvaviwydes, rom gadawyvetilebis statikuri gamocxadeba 

mayurebels arsebiTi ganxilvis cocxal STabeWdilebas ar aZlevs. mis 
sacxovrebel oTaxSi STambeWdav mosasxamSi Cacmuli Tanamdobebis av-

toriteti ufro rCeba. meti araferi. ZiriTadi wirva ki didi xania rac 

isedac wakiTxulia.
sasamarTlo sistemis Sesaxeb kanonis §169-is me-3 punqtis 1-li wi-

nadadeba aris mediis lobirebis Tanmimdevruli Sedegi. am saqmeSi mo-

gebuli aravinaa. sapirispirod aris saqme. sasamarTlo ufro metad 

uaxlovdeba `meoTxe xelisuflebis~ wesebs, nacvlad imisa, rom Tavisi 

avtonomia daicvas da upirveles yovlisa, es mis Rirsad CaiTvalos.

3. saqmis arsebiTi ganxilvis mediis  samuSao oTaxSi 

audiogadacema

rogorc zemoT ukve aRiniSna, kanoni sasamarTlo procesSi mediis 

sajaroobis gafarToebis Sesaxeb, samuSao oTaxis Seqmnis SesaZleb-

lobas aCens (sasamarTlo sistemis Sesaxeb kanonis §169-is 1-li punqtis 

me-3 winadadeba). sasamarTlo administraciam unda uzrunvelyos, rom 

darbazis siviwrove amiT kompensirebuli iqneba da arsebiTi ganxil-

visTvis ara marto sasamarTlos daeTmoba adekvaturi sivrce, aramed 

mediis warmomadgenlebsac calke samuSao oTaxi gadaecemaT. iq Jur-

nalistebs SeuZliaT sruli konentraciis nacvlad sxdomis darbazi-

dan audio gadacemiT isargeblon da cali yuriT mainc mousminon sa-

989 Sead. ukve zemoT mocemul 7-dan 9-mde citatebSi. 
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samarTlo process.

ra Tqma unda, medias anu Jurnalistebs, romlebic sasamarTlo 

procesis Taobaze ambebis moyola surT, SesaZlebloba unda mieceT, 

maTi mniSvnelovani da sapasuxismgeblo roli efeqturad Seasrulon. 
maSasadame, ra unda gaakeTos sasamarTlo administraciam sasamarTlo 

reportiorebis muSaobis Sesamsubuqeblad? SeuZliaT Jurnalistebs 

SeinarCunon Tavisi adgili sasamarTlo darbazSi, maSin, roca maT  dro 

da dro calke oTaxidan, redaqciasTan moundebaT CarTva da amisT-

vis gavlen? aqvT maT ufleba internetTan dakavSirebuli leptopebi 

Seitanon darbazSi? SeiZleba Tu ara procesidan realur droSi did 

farTo samyaroSi tvitebis gagzavna? ra moxdeba im SemTxvevaSi, Tu 

Tavmjdomare Tavisi  kompetenciis farglebSi akrZalavs burTuliani 

kalmis sxdomis darbazSi Setanas? aris Tu ara es an msgavsi sakiTxebi 

saerTod zogadi pasuxebisTvis Ria Tu ubralod bevri ram konkretul 

usafrTxoebis situaciazea damokidebuli?
Tumca, es yvelaferi calkeuli sakiTxebia, romlebic struqtu-

rul cvlilebebs ar exebian, gamomdinare §169-is 1-li punqtis me-3 
winadadebidan da sasamarTlos sajaroobidan. sxdomis darbazis para-

lelurad dadgmuli pirdapiri gadacemis oTaxi gangaSis signals 

warmoadgens sivrciTi daxurulobis fundamenturi ideis gauqmebis 

mxriv, rogorc realuri aTvlis wertili sasamarTlos sajaroobisa. 
am TvalsazrisiT, arsebiTi ganxilva kvlav unda daemsgavsos klasikur 

sasceno speqtakls. Jurnalistebi, romlebic mxolod samuSao oTaxSi 

da ara sasamarTlo sxdomis darbazSi imyofebian, moxsenebas akeTeben 

mcdari STabeWdilebis safuZvelze, dramis Sesaxeb, romelSic isini 

Tavad ar iyvnen warmodgenilni.

4. TanamedroveobisTvis gansakuTrebulad mniSvnelovani 

sxdomebis audioCawera 

ras gulisxmobs `samecniero da istoriuli~ miznebisTvis audio-

Canawerebi `germaniis federaciuli respublikis Tanamedrove isto-

riis udidesi mniSvnelobis mqone procesisTvis~ (sasamarTlo siste-

mis Sesaxeb kanonis §169-is me-2 punqtis pirveli winadadeba)? romel 

procesebs gaaCniaT gansakuTrebuli istoriuli mniSvneloba ukve 

maTi mimdinareobisas? ras eqneba erT dRes Tanamedrove istoriuli 

mniSvneloba? da vin an ram SeiZleba gadawyvitos amis Sesaxeb? ukve 

axlandelma drom Tu momavalma? magram, kanonis Tanaxmad, es Zalian 

gviani iqneboda.
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sasamarTlo procesSi mediis sajaroobis gafarToebis Sesaxeb ka-

nonis mier Seqmnili es SesaZlebloba mxolod Zalian didi sifrTxi-

liT unda iqnas gamoyenebuli.990 aq SeiZleba Zalian arasworad moxdes 

Sefaseba, gansakuTrebiT im droSi, rodesac reJimis Secvla ar aris 

mosalodneli da arc garkveuli makrodamnaSaveebis991 gasamarTleba 

xdeba. garda amisa, arsebobs safrTxe, rom procesis masala Seicvalos. 
upirveles yovlisa, saqme aRar exeba danaSaulsa da sasjels, aramed 

istoriis swor gagebasa da mis didaqtikur mniSvnelobas `xalxi sa-

xeliT~.
warmoSobili kiTxva aseTi audio Canawerebis mimarT wesebis Se-

saxeb kanonis teqstis ubralo citatiT iqneba pasuxgacemuli (§169-
is me-2 punqtis me-3-dan me-5 winadadebebi): `Canawerebi ar unda iqnas 

saqmis masalebSi Cadebuli da ar SeiZleba maTi gamoqveyneba da arc 

Cawerili an sxva saproceso mizniT gamoyeneba an Sefaseba. isini sa-
samarTlos mier procesis damTavrebis Semdeg Sesanaxad SeTavazebul 

unda iqnas Sesabamisi federaluri an miwis arqivisTvis, romelmac fe-

deraluri arqivis Sesaxeb an miwis arqivis Sesaxeb kanonis Sesabamisad 

unda gansazRvros, ra samomavlo Rirebuleba gaaCnia am Canawerebs. Tu 

federaluri an miwis arqivi am Canawerebs ar miiRebs, maSin isini unda 

waiSalos sasamarTlos mier.~
warmoadgens Tu ara es regulacia mTlianobaSi Tanmimdevrul, 

problemis praqtikul gadawyvetas, aq ar iqneba ganxiluli. amave 

dros, naklebad unda moxdes spekulireba imis Sesaxeb, gaumklavdeba 

Tu ara §169-is me-4 punqti, magaliTad, sasamarTlos uaris SemTxve-

vavSi, Cawerili procesis miznebisaTvis Canawerebi gamoiyenos _ yvela 

SesaZlo da dRes jer kidev warmoudgenel SemTxvevebs: `sasamarTlos 

gadawyvetilebebi[...] gasaCivrebas ar eqvemdebareba.~

V. daskvna

samarTali aris hermenevtulad Sinaarsobrivad savse qmedebebis 

wesrigi garkveuli funqciis matareblebisaTvis. misi (da amiT Cveni!) 
realoba iqmneba iuridiulad da eTikurad kompetenturi samarT-

lebrivi da iZulebiTi masStabiT, romelsac suverenuli Zalauflebis 

monopolia abaria. sasamarTlo darbazSi kanoni, kerZod, sisxlis 

990 Mosbacher, StV 2018, 184, farTod emxroba yvela arsebiTi ganxilvis Caweras mini-

mum nafic samosamarTlo monawileobiT ganxilul saqmeebSi.

991 makrokriminalurobis, rogorc Seracxvis moculobiTi koncefciis nawilis Se-

saxeb ix. Krämer, 2015, 135 ff.
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samarT lis kanoni, warmoCndeba. saqmis arsebiTi ganxilvisas sasamarT-

los surs mniSvnelovani pasuxismgebloba daakisros braldebuls Ta-

visi qmedebebis Sesabamisad, da yovelive es gasagebi gaxados saqmeSi 

seriozulad CarTuli Jurnalistebisa da moqalaqeebisTvis. ganxilva 

unda moxdes korufciis gareSe da Tanamedrove samarTlebrivi saxelm-

wifosa da demokratiis pirobebSi. amas xeli ar unda SeuSalos Tundac 

samarTlianobis uamravma faqtorma. samarTalma da samarTlianobam 

_ da es swored konstituciis saxeliT! _ arasodes unda moaxdinos 

sazogadoebis molodinebis winaSe kapitulacia da gaWylitos adamia-

nis Rirseba kapitalisturi eqspluataciis sqemaSi. sxvaTa Soris, masSi 
mxolod gaWyletili limonis da ara ayvavebuli samarTlebrivi kul-

tura Tu moipoveba.

amdenad, sisxlis samarTlis sasamarTlos sajarooba ar warmoad-

gens mxolod ubralo gverdiT fenomens, romelic SeiZleba marti-

vad iqnas CaTvlili. piriqiT, igi centrSi imisa, rac samarTals qmnis. 
saqme garTuldeba, roca marTlmsajuleba yovelgvar ndobas dakar-

gavs moqalaqeebis TvalSi an, magaliTad, xelisuflebis Secvlis Sem-

deg, `transformaciul qveyanaSi~, ndoba arc arasodes moupovebia. 
qarTvelma kolegebma Tavad unda moifiqron, strimingiT gadacemul 

sajaroobaSi sasamarTlo damoukideblobisadmi legitimuri undob-

loba igrZnoba Tu, saboloo jamSi, es wminda politikuri manevria an 

magaliTad, sensaciebs, reitingebs da klikebs exeba saqme. garkveul 

pirobebSi, goneba da ganmanaTlebloba SeiZleba ignorirebul iqnas.
germaniaSic arsebobs garkveuli niSnebi sasamarTlos arasworad 

gamoyenebisa. ase magaliTad, zogierTi eqsperti, sagadasaxado sisx-

lis samarTlis saqmes safexburTo papis, uli hionesi winaaRmdeg mxo-

lod didi SiSiT akvirdeboda.992 gaCnda kiTxvebi, am `mokle procesSi~ 

yvelaferi marTlac samarTlebrivad moxda Tu cnobili braldebuli 

sabolood ukanonod iqna privilegirebuli.
(potenciurad) korumpirebuli an politikurad mikerZoebuli sa-

samarTlos revoluciurad ganwyobili sazogadoebis zewolis qveS 

mosaqcevad, germanuli sasamarTlo sistemis Sesaxeb kanonSi arsebu-

li radio da satelevizio akrZalvis bolodroindeli `gamartiveba~ 

zedmetad `zomieric~ ki Cans. magram mTavari es ar aris. cvlileba 

(jerjerobiT) ar aZlevs moqalaqeebs sisxlissamarTlebrivi procesis 

televiziis pirdapir eTerSi yurebis saSualebas. amitom aRniSnuli re-

forma mainc sruliad Seusabamo iqneboda safuZvliani ukmayofilebis 

arsebobisas. rom warmovidginoT, mag., maRal Tanamdebobaze myof im 

mosamarTleTa TavmjdomaroebiT Catarebuli procesebi, romlebsac 

992 magaliTad,Grasnick, myops 22, S. 43.
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auxsnelad maRali damatebiTi Semosavlebi gaaCniaT.

sajaroobisa da zogadad saxalxo suverenitetis Sesaxeb sajaro 

diskusiebi dRevandeli mediisa da samarTlebrivi krizisis pirobeb-

Si aucilebelia. magram rogor SeiZleba diskusia iyos warmatebuli, 
Tu teqnologia ufro Zlier SesaZleblobebs qmnis, magram sagnebis 

Sinaarsobriv SeTavazebas ufro da ufro aqrobs _ roca `sajaroo-

ba~, rogorc aseTi, Rrma gaurkvevlobaSi imyofeba. fragmentuli da  

bolomde gauazrebeli kanoniT, rogoricaa, magaliTad, sasamarTlo 

procesSi mediis sajaroobis gafarToebis Sesaxeb kanoni, situacia 

ki ar umjobesdeba, aramed uaresdeba. daClungebis procesi ki kvlav 

gagrZeldeba. WeSmaritebisa da samarTlianobisTvis, anu gaazrebu-

lobisaTvis swrafvas Sesusteba emuqreba, Tu aravin imoqmedebs imis 

winaaRmdeg, rom xalxi mediis sakvebad ar gadaiqces. gansakuTrebiT 

televizias ar aqvs ufleba marTlmsajuleba, iseve rogorc sxva ram, 
Tavis samoqmedo asparezad aqcios. kanonmdeblisa da sasamarTloebis, 

maT Soris federalur sakonstitucio sasamarTlos  amocanaa Tavidan 

aicilos aseTi araswori ganviTareba. Cven unda davasruloT waru-

matebeli samarTlebrivi politika da daviwyoT ganaxlebuli hermenev-

tuli da eTikuri cnobierebiT samarTlis, konstituciisa da adamianis 

uflebebis aRqmis dabruneba.
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I. Sesavali

sajaroobis principi samarTlebrivi saxelmwifos erT-erTi um-

Tavresi damaxasiaTebeli niSania, romelmac saqarTveloSi politikuri 

Tu sazogadoebrivi cvlilebebis Sedegad transformaciis sxvadasxva 

etapi gaiara. aRniSnuli principis umTavresi amocana swored sazoga-

doebis `gasaidumloebuli marTlmsajulebisgan~ dacvaa, rac samar-

Tliani sasamarTlos princips Zirs gamouTxrida.993

sajaroobis principi qarTul realobaSi ar aris mxolod wminda 

doqtrinuli an sagnobrivi diskusiis Tema iuristebs Soris. misi mniS-

vneloba da aqtualoba TiTqmis yoveldRiurad iWreba Cvens cxovrebaSi 

masmediis Tu socialuri qselebis meSveobiT, romlebSic sistematurad 

ganixileba moqmedi Tu yofili politikosebis, damamZimebel garemoe-

993 Fromm, NJOZ 2015, 1193.
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bebSi Cadenili mkvlelobebis an Tundac ojaxuri Zaladobis saqmeebi. 

yovelive es imdenad Sors midis da `yviTelia~, rom mxareebi swored 

zemoT naxsenebi saSualebebis daxmarebiT cdiloben pirad cxovre-

basTan dakavSirebuli informaciebis manipulirebis gziT sazoga-

doebrivi azris formirebaze zegavlenis moxdenas. Cven arc is unda 

dagvaviwydes, rom sisxlis samarTlis saqmeebis nawili saqarTveloSi 

nafici msajulebis, anu ZiriTadad araiuristebis mier ganixileba.

sajaroobis principis ganxilva ver moxdeba ganyenebulad cal-

ke. is amavdroulad dakavSirebulia udanaSaulobis prezumfciasTan, 

romlis dacvis farglebic praqtikaSi SejibrebiTi procesis sistemaSi 

sakmaod did gamowvevas warmoadgens. 

yovelive aqedan gamomdinare, aRniSnul naSromSi SevexebiT ro-

gorc saqarTveloSi moqmed sakanonmdeblo regulaciebs, aseve ganvixi-

lavT ramdenime saqmes, romlebic gviCvenebs sakiTxis kompleqsurobas. 

garda amisa, SevexebiT sajaroobis principTan dakavSirebul sisxlis 

samarTlis procesis sxva institutebsac. 

II. sajaroobis principis arsi

sajaroobis principi sisxlis samarTlis procesSi marTlmsa-

julebis gamWvirvalobis erT-erTi gamoxatulebaa, rac sazogadoe-

bis mxridan procesebze daswrebis SesaZleblobaSi gamoixateba da am 

dros ar aqvs araviTari mniSvneloba, es saqmiT piradad dainterese-

buli damswre piri iqneba Tu sxva vinme.994 is Sefaseba, rom sajaroobis 

principis ganxorcieleba sasamarTloebis mimarT ndobis SenarCunebis 

erT-erTi saSualebaa, adamianis uflebaTa evropuli sasamarTlos 

praqtikaSic konvenciis me-6 muxlis pirveli punqtidan gamomdinare 

araerTxel aRniSnula. sxva sityvebiT rom iTqvas: `samarTlianoba ara 

mxolod unda aRdges, aramed unda Candes, rom aRdga~.995 rodesac sa-

samarTlo darbazSi mxolod mxareebi imyofebian da sxvebi ar daiSve-

bian, es SejibrebiTobas uzRudavs dinamizmsa da simZafres da TiTqos 

mosamarTlis, bralmdeblis da advokatis pasuxismgeblobis grZnoba 

naklebia.996

sajaroobis principis ganxilvis paralelurad, ar unda dagvaviw-

ydes isic, rom sasamarTlo procesebis sajarod ganxilvisas ori in-

994 fafiaSvili, komentarebSi: saqarTvelos sisxlis samarTlis saproceso kodeq-

sis komentari, 2015, mux. 10, abz. 2; BGH, NStZ 1981, 311. 
995 treqseli, 2010, 149. 

996 aqubardia, komentarebSi: sisxlis samarTlis procesi (zogadi nawilis calkeu-

li institutebi), 2008, 157.
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teresi SeiZleba movides erTmaneTTan koliziaSi: erTi mxriv, bralde-

bulis, romelsac SeiZleba saerTod ar surdes misi saqmis saxalxod 

ganxilva da meore mxriv, sazogadoebis, romelsac sxvadasxva miznebi 

amoZravebs, dawyebuli sasamarTloebis kontrolidan, damTavrebuli 

piradi cnobismoyvareobis dakmayofilebiT.997 swored aqedan gamom-

dinareobs is, rom sajaroobis principi ar warmoadgens absolutur, 

SeuzRudav uflebas.998 qarTuli kanonmdeblobiT dadgenilia sagamo-

nakliso wesebi, romlebsac mogvianebiT SevexebiT. adamianis uflebaTa 

evropuli konvenciis me-6 muxlis pirvel punqtSic aris CamoTvlili 

is gamonaklisebi, ris gamoc procesebis daxurva  SesaZlebelia. esenia: 

sazogadoebrivi morali, wesrigi, piradi cxovreba da a.S. 

III. sasamarTlo sxdomis sajaroobis sakanonmdeblo 

standartebi

 saqarTvelos konstitucia, rogorc qveynis uzenaesi kanoni, pirda-

pir da erTmniSvnelovnad adgens, rom sasamarTloSi, garkveuli gamon-

aklisebis garda, saqme ganixileba Ria sxdomaze, xolo gadawyvetileba 

ki yvela SemTxvevaSi sajarod unda gamocxaddes (mux. 62, punqti 3). 

bunebrivia, sisxlis samarTlis saproceso kodeqsic am standartebs 

eyrdnoba da masSi es standartebia asaxuli (sssk mux. 10). 

sisxlis samarTlis procesis saqveynoobis princips 2010 wlamde 

moqmedi sisxlis samarTlis saproceso kodeqsic aRiarebda da is ma-

Sinac miiCneoda erT-erT mniSvnelovan principad rogorc praqtikaSi, 

aseve doqtrinaSi.999 es, miuxedavad imisa, rom dReisaTvis moqmedi da 

maSindeli saproceso kodeqsebi sul sxvadasxva princips eyrdnoba. 

pirveli inkviziciur sawyisebze iyo dafuZnebuli, meore ki Sejibre-

biTia.

1998 wels miRebuli kodeqsis (moqmedebda 2010 wlamde) me-16 mux-

li pirdapir adgenda, rom sisxlis samarTlis saqmis ganxilva yvela 

sasamarTloSi Riaa, romelSic igulisxmeboda ara mxolod ubralod 

procesze daswrebis SesaZlebloba, aramed foto, videogadaReba 

Tu videotranslireba televiziiT. amasTanave, mosamarTles hqonda 

ufleba daedgina sasamarTlo darbazSi Jurnalistis qcevis wesebi, 

997 Sead. treqseli, 2010, 150 da Semdegi. 

998 fafiaSvili, komentarebSi: saqarTvelos sisxlis samarTlis saproceso kodeq-

sis komentari, 2015, mux. 10, abz. 7.

999 Sead. aqubardia, komentarebSi: sisxlis samarTlis procesi (zogadi nawilis 

calkeuli institutebi), 2008, 156.
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raTa, magaliTad, mis gadaadgilebas an kameras xeli ar SeeSala pro-

cesis mimdinareobisTvis, Tumca, Tu moxdeboda, davuSvaT, videoga-

daRebis SezRudva, amas sasamarTlos mxridan Sesabamisi dasabuTeba 

sWirdeboda.1000

am regulaciebiT sajaroobis principi qarTul sisxlis samarTal-

Si sakmaod Sors midioda. zogierTi dasavleTevropuli saxelmwifoe-

bisgan gansxvavebiT (Tundac  germaniaSi es dRemde dauSvebelia), ar 

izRudeboda videogadaReba da procesebis pirdapir eTerSi gadacemac 

ki, rac albaT imis damsaxureba iyo, rom 1998 wels miRebuli sapro-

ceso kodeqsi pirveli erovnuli dokumenti iyo am sferoSi sabWoTa 

diqtaturisgan gaTavisuflebis Semdeg da masSi, logikuria, proce-

sebSi sazogadoebis monawileobis uzrunvelyofis bevri SesaZlebloba 

Caido.

2007 wlis ivlisis cvlilebebiT  moxda sajaroobis principis 

erTbaSad SezRudva, romelic foto da videogadaRebis nawils Se-

exo. `saerTo sasamarTloebis Sesaxeb~ kanonSi Setanili cvlilebebiT 

aikr Zala msgavsi gadaRebebi rogorc uSualod sasamarTlo darbazSi, 

aseve sasamarTlos SenobaSic ki mTlianad (mux. 12, punqti 4). Tumca, 

sasamarTlos SeeZlo TviTon gaevrcelebina  xelT arsebuli msgavsi 

masalebi. aRniSnuli cvlilebis ganxilvisas ar unda dagvaviw ydes ma-

Sindeli saqarTvelos politikuri situacia, romelic sakmaod dina-

miurad viTardeboda 2003 wlis e.w. vardebis revoluciis inerciiT. 

media TiTqmis yovedRiurad  intensiurad aSuqebda xelisuflebis 

yofili maRalCinosnebis Tu sxva pirebis procesebis mimdinareobas, 

rac xelisuflebis SefasebiT xels uSlida sasamarTlos, efeqturad 

waremarTa procesebi, vinaidan mxareebi kamerebis adgilze yofnis gamo 

destruqciul qmedebebs mimarTavdnen.1001

kanonmdeblobaSi ganxorcielebul am cvlilebebs mkveTrad 

uaryofiTad gamoexmaura saqarTvelos saxalxo damcveli. misi Sefase-

biT, es gamoiwvevda sasamarTlosadmi arsebuli ndobis dabali xaris-

xis kidev ufro Semcirebas sazogadoebaSi da arsebobda imis riskebic, 

rom videomtkicebulebis arsebobis gareSe SeuZlebeli iqneboda sa-

samarTlo sxdomis oqmebis sadavo (Tu vin ra Cveneba misca realurad) 

monakveTebis Sesaxeb simarTlis dadgena. sasamarTlos isedac dabali 

avtoriteti, bunebrivia, uadgilos xdida im arguments xelisuflebis 

mxridan, rom videogadaRebebi sasamarTloebis diskreditacias uw-

yobda xels (isedac diskreditirebuli iyo). am dros ki realurad 

1000 dawvr. ix. meiSvili/jorbenaZe, sisxlis samarTlis saproceso kodeqsis komen-

tarebi, 2007, 69 da Semdegi.

1001 http://www.ombudsman.ge/uploads/other/0/77.pdf (nanaxia: 10.05.2018).
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xeli SeeSleboda dacvis uflebis ganxorcielebas. saxalxo damcvelis 

mosazrebebSi amerikis SeerTebuli Statebidan calkeuli magaliTe-

bic iyo moyvanili, sadac, aseve akrZaluli iyo videogadaReba, Tumca, 

es braldebulis da ara sasamarTlos interesebis dasacavad xdeboda, 

saqarTveloSi ki sruliad sapirispiro situacia iyo.1002

erT-erTi savaraudo safuZveli, romelic saxelisuflebo umrav-

lesobis maSindel gadawyvetilebas daedo safuZvlad, iyo axalgazrda 

bankiris mkvlelobis saqme, romlis CadenaSic brali edebodaT Sinagan 

saqmeTa saministros maRalCinosnebs. opozicia Tvlida, rom proce-

sebi araobieqturad mimdinareobda da aman incidenti gamoiwvia maT 

warmomadgenlebsa da sasamarTlos mandaturebs Soris. yovelive es ki 

kamerebiT iqna gadaRebuli da televiziiT gaSuqda. xelisuflebam es 

problema imiT gadaWra, rom saerTod akrZala gadaReba darbazSi. arc 

is unda dagvaviwydes, rom am procesebze ikiTxebodnen saxelmwifos 

maRali rangis moxeleebi.1003 2009 wels SezRudvebi kidev ufro Sors 

wavida da gadaReba sasamarTlos ezoSic ki aikrZala, xolo mobiluris 

an kompiuteris Setana darbazSi dauSvebeli gaxda.1004

2012 wlis Semodgomaze, saparlamento arCevnebis Semdeg, parlamen-

tSi ZalTa balansi Seicvala da umravlesoba opoziciam moipova, rasac 

isev mTeli rigi sisxlissamarTlebrivi sakanonmdeblo cvlilebebi 

mohyva. es Seexo sajaroobis principsac, kerZod, 2013 wlis martidan 

isev daSvebuli iqna foto Tu videogadaReba da mobilurebis, kompiu-

terebis darbazSi Setana.1005 dRemde es regulaciebi ZalaSia. 

`saerTo sasamarTloebis Sesaxeb~ organuli kanoni gadaRebasTan 

(mux. 131) dakavSirebiT mTel rig imperatiul moTxovnebs Seicavs. sa-

samarTlo valdebulia ganaxorcielos audio da videoCawera, xolo 

moTxovnis SemTxvevaSi aRniSnuli masala unda miawodos mxareebs. amis 

garda, sazogadoebrivi mauwyebeli uflebamosilia ganaxorcielos 

videogadaReba, xolo is, Tavis mxriv, valdebulia Canaweri moTxovni-

sTanave gadasces masmediis sxva saSualebebs. Tu sazogadoebrivi mauw-

yebeli am uflebiT ar sargeblobs, mas Caenacvleba moTxovnis mixedviT 

sxva mauwyebeli mosamarTlisaTvis gancxadebiT mimarTvis safuZvelze. 

rogorc vxedavT, sisxlis samarTali saqarTveloSi gansakuTrebiT 

mWidrod aris dakavSirebuli politikasTan da samwuxarod, TiTqmis 

arc erTi sakanonmdeblo cvlilebis ganxorcielebis dros aRniSnuli 

sakiTxis siRrmiseuli analizi ar ganxorcielebula. gadawyvetile-

1002 http://www.ombudsman.ge/uploads/other/0/77.pdf (nanaxia: 10.05.2018).
1003 dawvr. ix. http://www.media.ge/ge/portal/news/52682/ (nanaxia: 28.02.2018).
1004 http://www.media.ge/ge/portal/news/52682/ (nanaxia: 28.02.2018).
1005 http://www.tspress.ge/ka/site/articles/13707/ (nanaxia: 28.02.2018).
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bebis miReba ufro situaciidan da politikuri saWiroebidan gamomdi-

nare xdeboda, rasac qarTulma samarTalma dRemde ver daaRwia Tavi.

dReisaTvis rom warmovidginoT, sasamarTloSi nebismier pirs SeuZ-

lia moxvedra Zalian martivad, sasamarTlos SesasvlelSi usafrTxoe-

bis procedurebis gavlis Semdeg. misi arc vinaobis dafiqsireba xdeba 

sadme da arc piradi nivTebis CamorTmeva (es ar exeba iaraRs an da-

nas). sasamarTlos sxdomis darbazSi arc mosamarTles aqvs damswre 

pirebTan  komunikacia, garda, ra Tqma unda, wesrigis darRvevis Sem-

Txvevebisa. 

sasamarTlo procesis videogaRebasTan dakavSirebiT  saintere-

soa adamianis uflebaTa evropuli sasamarTlos 2009 wlis 27 ianvris 

gadawyvetileba saqmeze `ramiSvili da koxreiZe saqarTvelos winaaRm-

deg~. ganmcxadeblebi iyvnen erT-erTi qarTuli arxisa da kerZo media- 

kompaniis damaarseblebi, amasTanave, pirveli ganmcxadebeli iyo popu-

laruli teleSous wamyvani. 2005 wlis agvistoSi orive ganmcxadebeli 

gamoZalvis braldebiT iqna dapatimrebuli1006.

aRniSnuli saqmis msvlelobis dros, garda mTeli rigi proce-

sualuri xasiaTis darRvevebisa da pirovnebis pativisa da Rirsebis 

Semlaxavi mopyrobisa, romelic evropulma sasamarTlom daadas-

tura, mniSvnelovania imis aRniSvna, Tu ra pirobebSi mimdinareobda 

ganmcxadeblebis winaaRmdeg mimarTuli sasamarTlo procesebi, rom-

1006 ganmcxadeblebi evropuli sasamarTlos winaSe asaCivrebdnen adamianis ufle-

baTa evropuli konvenciis me-3 (wamebis, araadamianuri an damamcirebeli mopy-

robis akrZalva), me-5 (Tavisuflebisa da usafrTxoebis ufleba), me-6 (samarTliani 

ganxilvis ufleba), me-8 (piradi da ojaxuri cxovrebis pativiscemis ufleba), me-10 

(azris gamoxatvis Tavisufleba), me-13 (ufleba samarTliani dacvis efeqtian saSu-

alebaze), me-14 (diskriminaciis akrZalva) da me-18 (uflebebze SezRudvaTa gamo-

yenebis farglebi) muxlebis darRvevas, aseve, meore ganmcxadebeli miuTiTebda 

evropuli konvenciis pirveli damatebiTi oqmis pirveli muxlis savaraudo dar-

Rvevaze. arsebiTi ganxilvis Sedegad, evropulma sasamarTlom daadgina, rom adgi-

li ar hqonia evropuli konvenciis 5.4 muxlis darRvevas, vinaidan, ganmcxadeblebs 

xeli miuwvdebodaT saqmeSi arsebul mtkicebulebebze. evropulma sasamarTlom 

daadgina, rom ramiSvilis mimarT adgili hqonda evropuli konvenciis me-3 mux-

lis darRvevas Tbilisis №5 sapyrobileSi arsebuli pirobebis gamo. amasTanave, 

meore ganmcxadebelTan mimarTebiT sasamarTlom daadgina, rom Tbilisis №5 sapy-

robileSi saknis gadatvirTuloba warmoadgenda evropuli konvenciis me-3 muxlis 

darRvevas. sasamarTlom aseve aRniSna, rom 2005 wlis 2 seqtembris sasamarTlo 

procesze ganmcxadeblebis moTavseba rkinis gisosebs miRma ewinaaRmdegeboda ev-

ropuli konvenciis me-3 muxls. evropulma sasamarTlom daadgina evropuli kon-

venciis 5.1 muxlis darRveva im faqtTan dakavSirebiT, rom 2005 wlis 27 noembridan 

2006 wlis 13 ianvris CaTvliT (erTi Tve da 17 dRe) ganmcxadeblebi imyofebod-

nen patimrobaSi Sesabamisi sasamarTlo gadawyvetilebis gareSe. rac Seexeba 2006 

wlis 2 seqtembris zepir mosmenas, sasamarTlom aRniSna, rom miTiTebuli procesi 

moklebuli iyo samarTliani sasamarTlo ganxilvis fundamentur kriteriums.
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lebic videogadaRebebis fonze imarTeboda. Jurnalistebi, romlebic 

uSualod sasamarTlo process eswrebodnen, sxdomis normalur piro-

bebSi warmarTvas uSlidnen xels. advokatebs saubris dros, kamerebis 

ganaTebisa da halogenis naTurebis gamo yuradReba efantebodaT. sa-

samarTlo darbazSi komunikacia mudmivad ferxdeboda Jurnalistebis 

unebarTvo Carevebis, perioduli mobiluri telefonis zarisa da sau-

brebis gamo, garda amisa, procesis damswre pirebs Soris mimdinareob-

da cxare kamaTi ginebis TanxlebiT. braldebulebi moTavsebulebi 

iyvnen gisosebian sabraldebulo skamze, romelsac hqonda gisosebiani 

Weri, romelic Zalian waagavda rkinis galias da idga darbazis bolo-

Si gancalkevebiT. braldebulebs mosamarTlisTvis pasuxis gasacemad 

an imis dasanaxad, Tu ra xdeboda darbazSi, uwevdaT skamze dadgoma 

an gisosebze Camokideba, amasTanave, maT uwevdaT yvirili procesSi 

monawileobis misaRebad. garda amisa, braldebulebi garSemortymule-

bi iyvnen niRbiani SeiaraRebuli guSagebiT. evropulma sasamarTlom 

daadgina, rom 2005 wlis 2 seqtembris sasamarTlo sxdoma Catarda 

konvenciis me-5 muxlis me-4 punqtiT ganmcxadeblebisTvis miniWebuli 

uflebebis darRveviT da rom sasamarTlo ganxilvas ar hqonia samar-

Tliani sasamarTlo procesis aucilebeli elementebi.

garda amisa, sasamarTlom aRniSna, rom is forma, ra formaSic mim-

dinareobda sasamarTlo procesebi da am procesis pirdapir eTerSi 

translireba qveynis masStabiT, arRvevs udanaSaulobis prezumfciis 

princips, romelic warmoadgens umTavres princips sisxlis samarTal-

warmoebis nebismier etapze1007.

IV. sajaroobis principis SezRudvis safuZvlebi

 vinaidan sajaro sasamarTlo ganxilvis ufleba ar warmoadgens 

absolutur uflebas, kanonmdeblobaSi gaTvaliswinebulia misi Sez-

Rudvis safuZvlebi, romlebic garkveul SemTxvevebSi unda moxdes 

savaldebulo wesiT, garkveul SemTxvevebSi ki dasaSvebia sasamarT-

los iniciativiT an mxaris SuamdgomlobiT. ra Tqma unda, aseT dros 

sasamarTlom unda daasabuTos Tavisi gadawyvetileba da minimizaci-

is principidan gamomdinare sxdomis daxurva unda moxdes mxolod im 

mocu lobiT, rac aucilebelia Tanazomierebis principidan gamomdin-

are, sisxlis samarTlis saproceso kodeqsiT pirdapir gaTvaliswinebu-

li sikeTis dasacavad.1008

1007 dawvr. ix. http://catalog.supremecourt.ge/blog/foto/153.pdf. (nanaxia: 31.01.2019).
1008 fafiaSvili, komentarebSi: saqarTvelos sisxlis samarTlis saproceso kodeq-
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sxdomis daxurvis winapirobebi gawerilia sisxlis samarTlis sap-

roceso kodeqsis 182-e muxlSi, romlis meore nawilidan gamomdinare, 

Tu saqme exeba saxelmwifo saidumloebis Semcvel masalebs, sasamarT-

lo valdebulia is ganixilos daxurul sxdomaze, xolo sxva danar-

Cen SemTxvevebSi is gadawyvetilebas iRebs diskreciulad. magaliTad, 

erT-erTi aseTi safuZveli SeiZleba iyos personaluri monacemebis, 

profesiuli an komerciuli saidumloebis dacva (naw. 3); iseT dana-

SaulebTan dakavSirebuli saqmeebis ganxilva, rogoricaa trefikingi, 

gaupatiureba da a.S. es gamowveulia imiT, rom sajaroobis SemTxvevaSi 

SesaZloa procesis monawileebis interesebs mniSvnelovani ziani mi-

adges.1009

aseve, arasrulwlovanTa marTlmsajulebis kodeqsi imperatiulad 

adgens (mux. 29, naw. 1), rom kanonTan konfliqtSi myofi arasrulw-

lovnis saqme daxurul sasamarTlo sxdomaze unda iqnas ganxiluli. es 

ganpirobebulia arasrulwlovnis saukeTeso interesebis dacvis prin-

cipiT, romelic aRniSnul sakanonmdeblo aqts laitmotivad gasdevs. 

SesaZlebelia, saqmis sajaro ganxilvam da garkveulwilad saqveyno ga-

kicxvam, mis pirovnul ganviTarebaze uaryofiTi zegavlena moaxdinos. 

sajaroobis principTan dakavSirebiT saintereso iyo 2017 wels gan-

xiluli gaxmaurebuli saqme sasuliero pirTan mimarTebaSi, romelsac 

Tavdapirvelad nivTiereba cianidis gamoyenebiT saqarTvelos kaTo-

likos-patriarqis winaaRmdeg mkvlelobis momzadeba edeboda bralad 

(e.w. cianidis saqme), ramac sazogadoebis gansakuTrebuli yuradReba 

miipyro, Tumca, maleve brali dakonkretda da patriarqis mTargmnel-

referentis winaaRmdeg mimarTul qmedebad gadakvalificirda.1010

sasamarTlo ganxilva rva Tvis ganmavlobaSi mimdinareobda da gan-

sakuTrebuli intensivobiT Suqdeboda masmediis mier, vinaidan ekle-

siis SigniT Tu gareT mimdinare mwvave sakiTxebze xdeboda msjeloba. 

sabolood braldebuls 9 wliT Tavisuflebis aRkveTa Seefarda,1011 

Tumca saintereso iyo TviTon uSualod procesis mimdinareobasTan 

dakavSirebuli diskusiebi. prokuraturam sasamarTlo procesebis da-

xurva moiTxova im dasabuTebiT, rom saqmis masalebi exeboda sxvadasxva 

pirebs, maT Soris, braldebulis piradi cxovrebis amsaxvel sakiTxebs. 

sainteresoa TviTon braldebulis pozicia, romelic acxadebda, rom 

sis komentari, 2015, mux. 10, abz. 7.

1009 TumaniSvili, 2014, 83.

1010 http://www.tabula.ge/ge/story/117377-pog-patriarqis-an-sxva-maRali-ierarqiis-sasuliero-piris-mkvlel-
oba-ar-igegmeboda (nanaxia: 1.03.2018).
1011 https://www.radiotavisupleba.ge/a/cianidis-saqmis-ganaCeni/28718162.html (nanaxia: 1.03.2018).
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mas araferi ar hqonda dasamali da procesebi ar unda daxuruliyo.1012 

arasamTavrobo organizaciebmac procesebis daxurvasTan dakavSire-

biT uaryofiTi pozicia daafiqsires da ganacxades, rom es ar emsa-

xureboda legitimur mizans da araTanazomier RonisZiebas warmoad-

genda. maTi TqmiT, sruliad sakmarisi iqneboda procesebis nawilobriv 

da ara mTlianad daxurva, raTa mesame pirebis piradi cxovrebis am-

saxveli informacia ar gavrcelebuliyo, xolo sxva danarCen SemTx-

vevebSi saproceso kodeqsis 182-e muxlidan gamomdinare diskreciis 

gamoyeneba da procesebis sajarod gamarTva unda momxdariyo.1013

rogorc vxedavT, am gaxmaurebul saqmeSi TviTon braldebuli da 

uflebadamcvelebi iyvnen saqmis sajarod ganxilviT dainteresebuli, 

raTa sazogadoebis CarTulobiT da maqsimaluri RiaobiT sasamarT-

loze Tavi ufro daculad egrZnoT. 

garda zemoT aRniSnuli safuZvlebisa, sisxlis samarTlis sapro-

ceso kodeqsis 182-e muxlis meoTxe nawili mosamarTles aZlevs ufle-

bamosilebas, wesrigis dacvis mizniT, sakuTari iniciativiT nawilob-

riv an srulad daxuros sasamarTlo sxdoma, Tumca, ra Tqma unda, es 

nabiji mxolod ukidures SemTxvevaSi unda iqnas gadadgmuli,1014 vi-

naidan saubaria konstituciiT garantirebuli uflebis SezRudvaze. 

sasamarTlos isedac gaaCnia kanoniT gaTvaliswinebuli sakmarisi ber-

ketebi imisaTvis, rom saqveynoobis principis SezRudvamde sxva zomebs 

mimarTos sasamarTloSi wesrigis uzrunvelsayofad, iqneba es sit-

yvieri SeniSvna, dajarimeba, darbazidan gaZeveba Tu 30 dRe-Ramemde 

vadiT patimroba (sssk mux. 85).

sasamarTloSi ar daiSvebian sxdomis Tavmjdomaris nebarTvis gar-

eSe 14 wlamde asakis pirebi. igive standarti vrceldeba SeiaraRebul 

pirebzec (sssk mux. 182, naw. 8, 9). 

V. saproceso SeTanxmeba da sajaroobis principi

saproceso SeTanxmeba dReisaTvis qarTuli sisxlissamarTlebri-

vi realobis ganuyofeli nawilia, romelic swrafi marTlmsajulebis 

interesebidan gamomdinare gamoiyeneba da sasamarTlos aZlevs saSu-

alebas, gadawyvetileba miiRos saqmis arsebiTi ganxilvis gareSe im 

1012 http://www.resonancedaily.com/mobile/index.php?id_rub=4&id_artc=36029 (nanaxia: 1.03.2018). 
1013 https://imedinews.ge/ge/saqartvelo/19418/adamianis-uplebata-tsentri-dekanoz-mamaladzis-pro-
tsesis-gakhsnas-itkhovs (nanaxia: 1.03.2018). 
1014 fafiaSvili, komentarebSi: saqarTvelos sisxlis samarTlis saproceso kodeq-

sis komentari, 2015, mux. 10, abz. 20.
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SemTxvevaSi, Tu mxareebs Soris, anu braldebulsa da bralmdebels 

Soris miRweulia es kompromisi (sssk mux. 209). saproceso SeTanxmebis 

winapiroba aris bralis aRiareba, ris safuZvelzec xdeba, mag., ufro 

msubuq sasjelze SeTanxmeba.1015 igive germanuli modelisgan gansxvave-

biT, rogorc vxedavT, saqarTveloSi dasaSvebia konkretul sasjelis 

zomaze SeTanxmeba, rac braldebuls aZlevs imis saSualebas, winaswar 

icodes, Tu ra zomis sanqcia gatardeba mis mimarT.1016

saproceso SeTanxmebis mTavari damaxasiaTebeli niSania molapara-

kebebis gamarTva mxareebs Soris daxurul karebs miRma, anu SeTanx-

mebis procesi ar mimdinareobs sasamarTlo darbazSi sazogadoebis 

Tvalwin, aramed is, klasikuri sisxlissamarTlebrivi procesisgan 

gansxvavebiT, sadac, sasamarTlo asrulebs gadamwyvet rols, mTli-

anad mxareebis xelSia.1017 marTalia, saproceso SeTanxmebis Sesaxeb 

dgeba oqmi (sssk mux. 210, naw. 6), romelSic asaxulia braldebulsa da 

prokurors Soris molaparakebis procesi da is sajaroa (sssk mux. 211 

naw. 6), Tumca, Tu ra xdeboda oqmis dadebamde da ra araoficialur 

garigebas hqonda mxareebs Soris adgili, es dafaruli rCeba. saja-

roobis principis mizani ki swored imaSi mdgomareobs, rom saqmis ar-

sebiTi ganxilvis mimdinareobisas piris braleuloba-arabraleulobis 

sakiTxis dadgena mis Tvalwin unda xdebodes da ara kulisebs miRma, 

rac saproceso SeTanxmebis pirobebSi miRebuli praqtikaa. marTalia, 

saboloo gadawyvetilebas mainc sasamarTlo iRebs, Tumca, garkveuli 

gamonaklisebis garda, is pirdapir amtkicebs SeTanxmebas da misi Si-

naarsi aisaxeba gamotanil ganaCenSi (ssk mux. 212, naw. 1). 

rogorc vxedavT, saproceso SeTanxmebis gamoyenebis dros erT-

maneTTan koliziaSi modis swrafi marTlmsajulebisa da sajaroobis 

principis interesebi. sajaroobis danaklisis kompensireba xdeba 

garkveulwilad imiT, rom oqmebi da sasamarTlos gadawyvetileba saja-

roa da masze xeli yvelas miuwvdeba.1018 is, rac mxareebma erTmaneTTan 

sasamarTlos miRma SeaTanxmes, oficialurad oqmSi unda aisaxos da 

ase vTqvaT, dafaruli ar rCeba (garda im nawilisa, romelSic miTiTe-

bulia braldebulis mier gamoZiebisTvis miwodebuli informacia, sssk 

mux. 211, naw. 6). miuxedavad imisa, rom sajarobis principi, rogorc 

vxedavT, izRudeba, ar unda dagvaviwydes, rom sisxlis samarTlis sap-

roceso kodeqsis me-8 muxlidan gamomdinare braldebuls aqvs swrafi 

1015 mezvriSvili, komentarebSi: saqarTvelos sisxlis samarTlis saproceso kodeq-

sis komentari, 2015, mux. 209, abz. 1 da Semdegi.

1016 dawvr. ix. jiSkariani, 2013, abz. 225 da Semdegi. 

1017 Rönnau, JuS 2018, 114.
1018 Fromm, NJOZ 2015, 1193. 
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marTlmsajulebis ufleba. gamomdinare aqedan, Tu mas surs saproceso 

SeTanxmebis dadeba braldebis mxaresTan da saqmis SeZlebisdagvarad 

male damTavreba misTvis ase Tu ise xelsayrel sasjelze SeTanxmebiT, 

sajaroobis principi garkveulwilad ukan daixevs da misi SezRudva ar 

qmnis araTanazomier Carevas zogadad mis praqtikaSi gatarebaSi. 

VI. SejibrebiToba sisxlis samarTlis procesSi da 

sajaroobis principi

2010 wels SejibrebiTobis principze gadasvla saqarTveloSi ar 

yofila qarTuli sisxlis samarTlis procesis droSi TandaTan gan-

viTarebis Sedegi.1019 aseTma radikalurma cvlilebam da inkviziciuri 

sistemidan, romelSic sasamarTlo aqtiurad iyo procesSi CarTuli 

da TviTonac SeeZlo saWiroebisda mixedviT sakuTari iniciativiT 

gamoeTxova mtkicebulebebi,1020 SejibrebiTobaze gadasvlam moiTxova 

bevri sakiTxis axleburi gaazreba, vinaidan mTeli procesi dafuZne-

bulia ori mowinaaRmdege mxaris, braldebisa da braldebulis da-

pirispirebaze, rodesac TiToeuli maTgani warmoadgens simarTlis 

Tavis versias, zrunavs mtkicebulebebis mopovebaze; sasamarTlo ki 

maqsimalurad pasiuria da mxolod misTvis wardgenili mtkicebule-

bebis safuZvelze iRebs gadawyvetilebas.1021 amiT mniSvnelovnad aris 

mxareebis pasuxismgeblobis tvirTi gazrdili rogorc darbazs Sig-

niT, aseve mis miRma, vinaidan isini sajaroobis principis (maT Soris 

darbazSi videogadaRebis pirobebSi) maqsimaluri gamoyenebiT cdi-

loben sazogadoebaSi saTaviso STabeWdilebis Seqmnas. ar unda dag-

vaviwydes isic, rom sasamarTlo procesebSi SesaZlebelia CarTulebi 

iyvnen nafici msajulebi, romlebic, rogorc wesi, araiuristebi arian 

da gadawyvetilebis miRebisas formalur-iuridiuli kategoriebiT ar 

xelmZRvaneloben. 

sajaroobis principis, nafici msajulebis monawileobis, proce-

sebis televiziebis mier pirdapir eTerSi gaSuqebisa da udanaSaulobis 

prezumfciis kompleqsuri magaliTi iyo e.w. papiZis saqme qarTul sa-

samarTlo praqtikaSi, romelic magda papiZis mier 2015 wels meuRlisa 

da Svilis mkvlelobas exeboda da cianidis saqmis msgavsad, sazoga-

doebis gansakuTrebuli yuradReba miipyro, iqneboda es satelevizio 

1019 boumani/CxeiZe, 2014, 20 da Semdegi.

1020 Sead. aqubardia, komentarebSi: sisxlis samarTlis procesi (zogadi nawilis 

calkeuli institutebi), 2008, 156.

1021 boumani/CxeiZe, 2014, 20 da Semdegi.
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gadacemebis Tu uSualod darbazSi myofi damswre pirebis raodenobis 

mixedviT. aRniSnuli saqmis detalebi xSirad gazeTebis pirvel gverdze 

xvdeboda da qveynisaTvis aqtualuri sxva sakiTxebic ki gadafara.1022

papiZe sabolood sasamarTlom damnaSaved cno damamZimebel gare-

moebebSi Cadenili mkvlelobisTvis, Tumca materialur-samarTlebrivi 

kvalifikaciis miRma es SemTxveva sakmaod problematuri iyo uSualod 

mxareebis mier procesis warmarTvis meTodebis TvalsazrisiT. gan-

sakuTrebiT am mxriv  aqtiurobda prokuratura, romelic procesis 

mimdinareobis paralelurad sxvadasxva mtkicebulebas, iqneboda es 

videoCanawerebi Tu sxva, awvdida sazogadoebas sakuTari oficialu-

ri wyaroebis da masmediis meSveobiT. yovelive amas ki Tan sdevda te-

qstebis iseTi formulireba, sadac, kategoriuli toniT ikiTxeboda, 

rom braldebuli damnaSavea, maSin, rodesac ganaCenis gamotanamde 

sakmao dro iyo darCenili. aRsaniSnavia, is, rom sasamarTlo sxdome-

bi daxuruli iyo, vinaidan is piradi cxovrebis detalebs exeboda, 

Tumca, realurad rogorc dacvis, aseve braldebis mxarem `proce-

si~ gareT gamoitana da sazogadoebis Tvalwin mimdinareobda mtkice-

bulebaTa omi, rasac yovelTvis socialur qselebSi gacxarebuli 

ganxilvebi sdevda Tan. rogorc am saqmem dagvanaxa, miuxedavad imisa, 

rom formalurad TviTon sasamarTlo procesebi piradi cxovrebis 

dacvis interesebidan gamomdinare daxuruli iyo, aman saerTod ver 

uzrunvel yo im miznis miRweva, rasac es daxurva emsaxureboda. es Se-

jibrebiTi sisxlis samarTlis procesis erT-erT uaryofiT Tanamdev 

movlenad SeiZleba Sefasdes, sadac, nafici msajulebis Tvalwin, rom-

lebic saqarTveloSi ar arian izolirebulebi garesamyarosgan, aseTma 

sajaroobam meore principi, udanaSaulobis prezumfcia Seiwira, rac, 

ra Tqma unda, dauSvebelia.

VII. udanaSaulebis prezumfciis arsi da sakanonmdeblo 

standartebi

udanaSaulobis prezumfcia samarTlebrivi saxelmwifos erT-erT 

fundamentur princips warmoadgens. misi mizania, daicvas pirovneba 

samarTalwarmoebis procesSi. kerZod, aRkveTos braldebulis mimarT 

Rirsebis Semlaxavi damokidebuleba da iseTi mopyroba, romelic mas 

procesis araTanasworuflebian obieqtad warmoaCens1023. udanaSaulo-

1022 dawvr. ix. https://sputnik-georgia.com/reviews/20160706/232488894.html (nanaxia: 3.03.2018).
1023 turava, komentarebSi: saqarTvelos konstituciis komentari, 2013, Tavi meore, 

487.
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bis prezumfcia saqarTvelos konstituciis 31-e muxlis me-6 punqtSia 

mowesrigebuli. braldebulis es ufleba daculia ara mxolod Sida 

kanonmdeb lobiT, aramed garantirebulia evropis kavSiris ZiriTadi 

uflebebis qartiiTa (SemdgomSi _ qartia) da adamianis uflebaTa da 

ZiriTad TavisuflebaTa dacvis konvenciiT. qartiis 48-e muxli ukrZa-

lavs yvela saxelmwifo organos, maT warmomadgenelsa Tu fizikur 

pirs braldebulis damnaSaved moxseniebasa Tu mopyrobas, manam, sa-

nam kanoniT dadgenili sasamarTlos gamamtyunebeli ganaCeni ar Seva 

ZalaSi1024.  garda amisa, konvenciis me-6 muxlis me-3 punqti gansaz-

Rvravs braldebulis `minimalur~ saproceso uflebebs. udanaSaulo-

bis prezumfcia daculia aseve samoqalaqo da politikuri uflebebis 

Sesaxeb saerTaSoriso paqtis me-14 muxliT. garda zemoaRniSnuli re-

gulaciebisa, evroparlamentisa da evrosabWos 2016 wlis 9 martis di-

reqtiva (SemdgomSi _ direqtiva), swored udanaSaulobis prezumfciis 

garkveuli aspeqtebis gaZlierebas exeba. am principis ganxorcielebis 

mTavari idea aris is, rom wevri saxelmwifoebi sisxlis samarTlis 

warmoebis procesSi erTmaneTs ndobas ucxadeben da saerTo stan-

darts qmnian1025. udanaSaulobis prezumfciis saerTo minimaluri 

standartebis SemuSavebiT direqtiva mimarTulia wevri saxelmwifoe-

bis ormxrivi ndobis Camoyalibebisa da arsebuli marTlmsajulebis 

gaZlierebisaken1026. direqtiva moiTxovs saxelmwifoebisagan prezum-

fciis darRvevis SemTxvevaSi, darRvevis aRmosafxvrelad efeqturi 

RonisZiebebis gatarebas. amasTanave, direqtivis muxlebi ise ar unda 

iqnas gamoyenebuli, rom qartiiT, konvenciiT an saerTaSoriso samar-

TliT aRiarebuli da garantirebuli dacvis standartebi SeizRudos.

udanaSaulobis prezumfcia saqarTveloSi moqmedebs ara mxolod 

sasamarTlo sxdomaze, aramed mTeli sisxlissamarTlebrivi devnis 

etapze. prezumfciis adresatia ara mxolod prokuratura, aramed 

mosamarTleebic, romlebmac TavianTi kompetenciis ganxorcieleba 

ise ar unda daiwyon, TiTqos braldebulma danaSauli Caidina da dam-

naSavea1027. SesaZloa, garkveul SemTxvevebSi braldebulis winaaRm-

deg imdenad damajerebeli mtkicebulebebi iyos warmodgenili, rom 

mosamarTlec da prokuroric darwmunebulebi iyvnen piris braleu-

lobaSi, Tumca udanaSaulobis prezumfciis principi aseT SemTxveveb-

Si gulisxmobs, maT mzaobas nebismier momentSi Seicvalon azri piris 

1024 Blanke, in: Callies/Ruffert/Blanke, 2016, Art. 48 Rn. 4.
1025 https://db.eurocrim.org/db/de/doc/2461.pdf, Rn. 1-4. (nanaxia: 31.01.2019).
1026 https://db.eurocrim.org/db/de/doc/2461.pdf, Rn. 9-11. (nanaxia: 31.01.2019).
1027 Meyer-Ladewig, 2017, Art. 6 Rn. 212.
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braleulobasTan dakavSirebiT1028. piris damnaSaveobasTan an udanaSau-

lobasTan dakavSirebiT kiTxva unda darCes Ria, maSinac ki, rodesac 

braldebulis winaaRmdeg warmodgenili mtkicebulebebi sakmaod dama-

jerebelia. garantiis mTavari mizania SezRudos marTlsawinaaRmdego 

gancxadebebi braldebulis winaaRmdeg da samarTlebrivi procesis 

uzrunvelyofas Seuwyos xeli1029.

prezumfcia Tanabrad vrceldeba sxva sajaro moxeleebzec rom-

lebmac TavianTi SefasebebiTa da mopyrobiT ar unda daarRvion 

braldebulis ufleba iTvlebodes udanaSaulod, manam, sanam misi da-

naSaulebrioba ar damtkicdeba sasamarTlos kanonier ZalaSi Sesuli 

gamamtyunebeli ganaCeniT.

mniSvnelovan yuradRebas imsaxurebs procesSi monawile prokuro-

ris pozicia, romelic kanonier ZalaSi Sesuli gamamtyunebeli ganaCe-

nis arsebobis gareSe amtkicebs piris braleulobas, rogorc saxelm-

wifo bralmdebeli. rasakvirvelia, am mxriv araferia sadavo, radgan 

prokurori am dros axorcielebs Tavis uflebamosilebas, Tumca 

unda dazustdes ra doziT da ra farglebSi SeuZlia mas Tavisi pro-

cesualuri uflebamosilebis ganxorcielebis dros braldebulTan 

mimarTebaSi gamoiyenos sxvadasxva formulireba, romelic pirs dam-

naSaved warmoaCens. sainteresoa, sad gadis zRvari am procesualuri 

uflebamosilebis ganxorcielebasa da udanaSaulobis prezumfciis 

darRvevas Soris. aRsaniSnavia, rom prokurori am uflebamosilebis 

ganxorcielebis dros ar unda Seecados gavlena moaxdinos sazoga-

doebrivi azris Camoyalibebaze, radgan aseT SemTxvevaSi is arRvevs 

Tavisi procesualuri uflebamosilebis ganxorcielebis sazRvrebs. 

man braldebulis daxasiaTebisa Tu mtkicebulebebis wardgenis dros 

unda gamoTqvas piris braleulobasTan dakavSirebiT varaudebi, is ar 

aris uflebamosili isaubros piris damnaSaveobaze sasamarTlos gamam-

tyunebeli ganaCenis arsebobis gareSe. aRsaniSnavia, ra  Tqma  unda, is 

faqtic, rom saqarTveloSi sisxlis samarTlis procesi SejibrebiTia 

da procesis mimdinareobisas prokuroris mxridan metia nafic msa-

julebze gavlenis moxdenis mcdeloba. swored aseTi populisturi 

gamosvlebis dros arasworma formulirebebma SeiZleba daarRvios 

udanaSaulobis prezumfcia1030.

1028 treqseli, 2010, 195.

1029 fafiaSvili, komentarebSi: saqarTvelos sisxlis samarTlis saproceso kodeq-

sis komentari, 2015, mux. 5, abz. 7-9.

1030 http://www.zjs-online.com/dat/artikel/2011_1_418.pdf. (nanaxia: 31.01.2019).
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VIII. mtkicebis tvirTi da udanaSaulobis prezumfcia

udanaSaulobis prezumfcia braldebulis sasargeblod gulisx-

mobs, rom is ar aris valdebuli amtkicos Tavisi udanaSauloba, mt-

kicebis tvirTi ekisreba im organos, romelic axorcielebs sisxlis-

samarTlebriv devnas. braldebulis es ufleba mocemulia rogorc 

saqarTvelos konstituciis 31 muxlis me-6 punqtSi, aseve konvenciis 

me-6 muxlis pirvel punqtSi. Sesabamisad, yvela eWvi unda gadawydes 

braldebulis sasargeblod (in dubio pro reo)1031. 
sainteresoa rogor moqmedebs udanaSaulobis prezumfcia Sejib-

rebiTobis principis farglebSi, kerZod, midgoma, rom yvela eWvi 

unda gadawydes braldebulis sasargeblod da rom braldebuli ar 

aris valdebuli amtkicos Tavisi udanaSauloba, ramdenad realuria 

maSin, rodesac mxareebi procesis mimdinareobisas TavianT poziciebs 

amtkiceben. SeiZleba Tu ara mtkicebis tvirTis Sebruneba da misi 

braldebulze gadakisreba? mtkicebis tvirTis Sebrunebis problema 

naTlad Cans adamianis uflebaTa evropuli sasamarTlos mier ganxi-

lul saqmeSi `salabiaku safrangeTis winaaRmdeg~ (Salabiaku), sadac, 

momCivans, romelsac aeroportis sabaJo punqtSi gadahqonda 10 kg. 

kanafiT savse Cemodani, daekisra mtkicebis tvirTi imasTan dakavSire-

biT, rom mas ar Caudenia danaSauli1032, Tumca igi amtkicebda, rom 

araferi icoda aRniSnul faqtTan dakavSirebiT. mocemul SemTxvevaSi 

mtkicebis tvirTi iyo Sebrunebuli, maSindeli franguli kanonmdeb-

lobis Sesabamisad, vis mflobelobaSic aRmoCndeboda narkotikebi, 

is iyo valdebuli emtkicebina, rom sisxlissamarTlebrivad akrZa-

luli qmedeba ar Caudenia1033. zemoaRniSnul saqmeSi adamianis ufle-

baTa evropulma sasamarTlom ar daadgina konvenciis me-6 muxlis me-2 

punqtis darRveva da ganmarta, rom udanaSaulobis prezumfcia ara 

avtomaturad, aramed yvela arsebuli mtkicebulebis Sefasebis safuZ-

velze gamoiyeneba.1034 mtkicebis tvirTis SebrunebasTan dakavSirebiT 

mniSvnelovania braldebulis dumilis uflebiT sargeblobis garan-

tiis ganxilvac. saqarTvelos konstituciis 31 muxlis me-7 punqtis 

Tanaxmad, gamamtyunebeli ganaCeni unda emyarebodes mxolod utyu-

ar mtkicebulebebs. Sesabamisad, alibis arqona an sasamarTlosTvis 

Cvenebis micemaze uaris Tqma ver CaiTvleba utyuar mtkicebulebad da 

verc gamamtyunebel ganaCens daedeba safuZvlad. aSkaraa, rom dumilis 

1031 Eser, in: Meyer, 2014, Rn. 12.
1032 http://www.eugrz.info/PDF/EGMR4/EGMR04-10.pdf. (nanaxia: 31.01.2019).
1033 treqseli, 2010, 200 da Semdegi.

1034 dawvr. ix. http://hudoc.echr.coe.int/eng?i=001-57570 (nanaxia: 31.01.2019).
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uflebiT sargeblobis akrZalva konvenciis me-6 muxlis pirveli pun-

qtiT garantirebul samarTliani sasamarTlo mosmenis darRvevaa1035. 

Tumca sainteresoa, ra xdeba maSin, rodesac braldebulis winaaRm-

deg calsaxad warmodgenilia imdenad damarwmunebeli mtkicebulebe-

bi, romlebic braldebulis mxridan Sesabamisi ganmartebebis gakeTe-

bas saWiroeben. adamianis uflebaTa evropulma sasamarTlom saqmeSi 

`miurei irlandiis winaaRmdeg~ (Murray) dumilis uflebasTan dakav-

SirebiT ganmarta, rom es ufleba ar aris absoluturi, is mxolod 

arasaTanado iZulebisagan dacvas uzrunvelyofs, sadac dauSvebelia 

mciredi xarisxis zewolac ki, romelic TavisTavad SeiZleba konven-

ciis darRvevad ganixilebodes. sasamarTlom aRniSnul saqmeSi daas-

kvna, rom piris gamamtyunebeli ganaCeni mxolod dumilis uflebiT 

sargeblobis Sedegad ver dadgeba, Tumca aRniSna, rom im SemTxvevebSi, 

rodesac braldebuli piris winaaRmdeg warmodgenili mtkicebulebebi 

aSkarad saWiroeben Sesabamisi ganmartebebis gakeTebas braldebulis 

mxridan, dumilis ufleba ver iqneba ganxiluli rogorc braldebu-

lis privilegia.1036 yvela konkretul SemTxvevaSi unda dadgindes, ram-

denad damajerebelia prokuraturis mier warmodgenili mtkicebule-

bebi imisTvis, rom braldebulis mxridan Sesabamis axsna-ganmartebebs 

saWiroebdes. aRniSnul SemTxvevaSi sasamarTlom daaskvna, rom bral-

debulis mxridan Sesabamisi ganmartebebis gakeTebis moTxovna ar ar-

Rvevda konvenciis me-6 muxls. amasTanave, sasamarTlom aRniSna, rom 

ganmcxadeblis qcevidan gamomdinare, Sesabamisi daskvnebis gakeTebas 

ar hqonda mtkicebis tvirTis braldebis mxridan dacvis mxareze ga-

dasvlis efeqti imgvarad, rom gamoewvia udanaSaulobis prezumfciis 

principis darRveva1037.

prezumfciis gadakisrebis qarTul magaliTad, SeiZleba moviaz-

roT saqarTvelos sisxlis samarTlis kodeqsis 194-e (ukanono Semo-

savlis legalizacia); 262-e (narkotikuli saSualebis, misi analo-

gis, prekursoris an axali fsiqoaqtiuri nivTierebis saqarTveloSi 

ukanonod Semotana, saqarTvelodan ukanonod gatana an tranzitiT 

saerTaSoriso gadazidva) an 263-e (saqarTveloSi fsiqotropuli niv-

Tierebis, misi analogis an Zliermoqmedi nivTierebis didi odenobiT 

ukanonod Semotana, saqarTvelodan ukanonod gatana an tranzitiT 

1035 Meyer-Ladewig/Harrendorf/König, in: Meyer-Ladewig/Nettesheim/von Raumer, 2017, Art. 6, 
Rn. 129.
1036 turava, komentarebSi: saqarTvelos konstituciis komentari, 2013, Tavi meore, 

495-496.

1037 dawvr. ix. https://hudoc.echr.coe.int/eng#{`languageisocode~:[`ENG~], ~appno~:[`18731/91~], 
~documentcollectionid2~:[`GRANDCHAMBER~], ~itemid~:[`001-57980~]}. (nanaxia: 31.01.2019).
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saerTaSoriso gadazidva) muxlebi. am SemTxvevebSi kanonmdebeli aval-

debulebs braldebul pirs amtkicos Tavisi udanaSauloba1038.

IX. presis Tavisufleba da udanaSaulobis prezumfcia

udanaSaulobis prezumfciaze saubrisas mniSvnelovania aseve me-

diis rolis ganmarteba, misi gavlena da mniSvneloba, kerZod, ra Sem-

TxvevebSi SeiZleba masmediis CarTulobam da procesis sajaroobam 

negatiuri zegavlena moaxdinos braldebulis samarTlebriv mdgo-

mareobaze. rogorc ukve aRiniSna, sajaro sasamarTlo ganxilvis 

ufleba gulisxmobs rogorc procesis monawileTa, ise masmediisa da 

sazogadoebis warmomadgenlebis uflebas daeswron sasamarTlo ganxi-

lvas. es ufleba moicavs procesis foto-audio-videogadaRebis SesaZ-

leblobas1039. masmediis warmomadgenlebi samarTalwarmoebis nebis mier 

etapze aqtiurad arian CarTulebi, da sazogadoebas informacias awv-

dian maRali sazogadoebrivi interesis mqone saqmeebze. Cndeba kiTxve-

bi imasTan dakavSirebiT, xom ar axdens mediis CarTuloba da procesis 

sajarooba negatiur gavlenas nafic msajulebze da sazogadoebaze. 

xom ar uyalibebs media winaswar negatiur damokidebulebas nafic msa-

julebs an sazogadoebas? xom ar irRveva amis Sedegad udanaSaulobis 

prezumfcia.1040 maSin, rodesac nafici msajulebi ar arian iuristebi, 

gansxvavebiT mosamarTleebisagan, romlebic TavianTi profesionaliz-

miT arian daculebi. sainteresoa, sad gadis zRvari presis Tavisufle-

basa da udanaSaulobis prezumfciis darRvevas Soris, an sasamarTlo 

sxdomis sajaroobis uflebasa da udanaSaulobis prezumfciis dar-

Rvevas Soris. presis TavisuflebasTan mimarTebaSi udanaSaulobis 

prezumfciis dacvis valebuleba ara mxolod masmediis warmomadgen-

lebs, aramed maRali rangis sajaro moxeleebsac akisriaT. erTi mxriv, 

isini valdebuli arian procesis dasrulebamde Tavi Seikavon iseTi 

Sefasebebisagan, romlebic qartiis 48-e muxliT garantirebul ufle-

bas daarRvevs. meore mxriv, isini valdebuli arian daakmayofilon 

legitimuri sajaro interesi sazogadoebis informirebis kuTxiT. am 

valdebulebam SesaZloa saxelmwifo moxeleebi garkveul SemTxvevebSi 

1038 turava, komentarebSi: saqarTvelos konstituciis komentari, 2013, Tavi meore, 

492.

1039 fafiaSvili, komentarebSi: saqarTvelos sisxlis samarTlis saproceso kodeq-

sis komentari, 2015, mux. 10, abz. 1-6.

1040 Meyer-Ladewig/Harrendorf/König, in: Meyer-Ladewig/Nettesheim/ von Raumer, 2017, Art, 6, 
Rn. 211-220.
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rTul situaciaSi Caayenos. isini valdebulni arian, erTi mxriv, mia-

wodon sazogadoebas informacia, xolo, meore mxriv, ar daarRvion 

udanaSaulobis prezumfcia1041. yvelaferi imazea damokidebuli, Tu 

ra konteqstSi moxdeba sityvaTa SerCeva. sajaro moxeleebis mxri-

dan udanaSaulobis prezumfciis darRvevis kargi magaliTia `alen de 

ribemoni safrangeTis winaaRmdeg~ (Allenet de Ribemont). momCivanis wi-

naaRmdeg mimdinareobda saqme yofili ministris mkvlelobasTan dakav-

SirebiT. momCivani satelevizio intervius saSualebiT Sinagan saqmeTa 

ministrisa da policiis Tanamdebobis piris mier rogorc mkvlelobis 

wamqezebeli iqna daxasiaTebuli, riTac dairRva konvenciis me-6 mux-

lis me-2 nawili1042.

mediis CarTulobasTan dakavSirebiT saintereso magaliTia `but-

keviCiusi latviis winaaRmdeg~ (Butkevicius), ganmcxadebeli daobda mis 

winaaRmdeg mediisa da presis saSualebiT gakeTebuli ganacxadebis 

safuZvelze udanaSaulobis prezumfciis darRvevasTan dakavSirebiT. 

ganmcxadebeli, romelic iyo yofili ministri da litvis parlamentis 

deputati, parlamentis Tavmjdomarisa da generaluri prokuroris 

mier sagazeTo interviusa da sxva mediis saSualebiT daxasiaTebul 

iqna damnaSaved. parlamentis Tavmjdomarem interviuSi ganacxada, 

rom is darwmunebuli iyo, rom ganmcxadebelma qrTami aiRo. aRniS-

nul saqmeSi evropulma sasamarTlom daadgina konvenciis me-6 muxlis 

me-2 nawilis darRveva, radgan, sasamarTlos azriT, mediasaSualebe-

biT gakeTe bulma gancxadebebma xeli Seuwyo ganmcxadeblis braleu-

lobis Sesaxeb winaswari azris Camoyalibebas da sasamarTlos mier misi 

braleulobis Sefaseba moxda winaswar Camoyalibebuli azriT1043.

zemoT ganxiluli magaliTebis safuZvelze aSkaraa, rom mediisa 

da presis CarTulobasac SeuZlia daarRvios udanaSaulobis prezumf-

cia. evropuli sasamarTlo mediis da sazogadoebis CarTulobasTan 

dakavSirebiT aRniSnavs, rom saxelmwifos valdebulebaa sisxlissa-

marTlebrivi procesebis Catareba iseT garemoSi uzrunvelyos, sadac 

mediisa da sazogadoebis CarTulobis Sedegad braldebuli piris misa-

marTiT winaswar Camoyalibebuli Sexedulebebi da braleulobis Sem-

cveli Sefasebebi ar iqneba gakeTebuli1044.

mTavari kiTxva mediis da sazogadoebis CarTulobasTan dakav-

SirebiT aris, Tu ramdenad SeiZleba sazogadoebrivi gansja gaxdes 

1041 treqseli, 2010, 209.

1042 http://www.zjs-online.com/dat/artikel/2010_6_394.pdf (nanaxia: 31.01.2019).
1043 Grabenwarter/Pabel, 2016, Rn. 142.
1044 Grabenwarter/Pabel, 2016, Rn. 143.
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samarT lebrivi sasamarTlo ganxilvis garTulebis safuZveli. aseTma 

Sefasebebma, pirvel rigSi, SeiZleba daarRvios braldebulis ufle-

bebi. mediis CarTulobasTan dakavSirebiT evroparlamentisa da evro-

sabWos 2016 wlis 9 martis direqtiva mouwodebs wevri saxelmwifoebis 

organoebs kanoniT dadgenili wesiT miRebuli ganaCenis ZalaSi Sesv-

lamde daaxasiaTon da moeqcnen eWvmitanil Tu braldebul pirebs ise, 

TiTqos isini arian udanaSauloebi1045. 

mediisa da sazogadoebis mniSvnelovani rolis karg magaliTs war-

moadgens magda papiZisa da e.w. `cianidis~ saqmeebi, romlebic statiis 

pirvel nawilSi detalurad iqna ganxiluli. rogorc ukve aRiniSna, 

mTeli samarTalwarmoebis ganmavlobaSi orive saqme gamoirCeoda maRa-

li sazogadoebrivi interesiT. media da prokuratura gamudmebiT awv-

didnen sazogadoebas arsebuli mtkicebulebebisa da eWvebis Sesaxeb 

informacias. udanaSaulobis prezumfciis kuTxiT sainteresoa magda 

papiZis saqmeSi rogori gavlena moaxdina aRniSnulma `kampaniam~ saqmis 

ganxilvaSi monawile nafic msajulebze, radgan, rogorc ukve aRiniS-

na, mTeli procesis ganmavlobaSi sazogadoebrivi azri iyo papiZis wi-

naaRmdeg1046. rac Seexeba `cianidis~ saqmes1047, mwvave kamaTi am saqmesTan 

dakavSirebiTac ar wydeba, `cianidis~ saqmeSi eWvmitanili piris da-

kavebis dResve maRali rangis politikosi pirebi pirdapiri eTerisa 

da internetis saSualebiT sazogadoebas amcnobdnen, rom damnaSave 

dakavebulia da rom prokuraturis mier saxelmwifoebrivi tragedia 

aRikveTa. is formulirebebi da Sefasebebi rac mediis saSualebiT ga-

keTda braldebulis mimarT, iyo sadavo udanaSaulobis prezumfciis 

uflebis darRvevis kuTxiT. 

precedentuli samarTlis mixedviT aSkaraa, rom presis kampania-

sac SeuZlia konvenciis me-6 muxlis darRveva, Tumca aseT SemTxvevaSi 

braldebulma unda daamtkicos, rom presis CarTulobam sasamarTlos 

miukerZoeblobaze gavlena iqonia. aRniSnulTan dakavSirebiT sain-

teresoa evropuli sasamarTlos mier ganxiluli saqme ̀ nacvliSvili da 

togoniZe saqarTvelos winaaRmdeg~. nacvliSvili _ pirveli ganmcxade-

beli da togoniZe _ meore ganmcxadebeli daobdnen maT mimarT konven-

ciis me-6 muxlis pirveli punqtiT garantirebuli uflebis darRvev-

asTan da pirveli ganmcxadeblis mimarT udanaSaulobis prezumfciis 

darRvevasTan dakavSirebiT. pirveli ganmcxadebeli 1993-1995 wleb-

Si quTaisis meris moadgile iyo da quTaisis saavtomobilo qarxanas 

xelmZRvanelobda. 2004 wlis 12 marts pirvel ganmcxadebels brali 

1045 https://db.eurocrim.org/db/de/doc/2461.pdf, abz. 19-20 (nanaxia: 31.01.2019).

1046 http://pog.gov.ge/geo/news?info_id=959 (nanaxia: 31.01.2019).
1047 http://pog.gov.ge/geo/news?info_id=1328 (nanaxia: 31.01.2019).
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daedo sisxlis samarTlis kodeqsis 182-e muxliT (miTviseba/gaflang-

va) gaTvaliswinebuli danaSaulisTvis. 2004 wlis 15 marts policiam 

da prokuraturam pirveli ganmcxadebeli mis samuSao adgilas daa-

kava. aRniSnuli faqti imave RamiT adgilobriv televiziaSi gaSuqda. 

televiziiT aCvenes xelebSekruli ganmcxadebeli, romelsac gars 

policielebi da Jurnalistebi exvia. aRniSnul faqtTan dakavSirebiT 

gubernatorma gancxadeba gaakeTa da pirveli ganmcxadeblis identi-

ficirebis gareSe, ganmarta, rom `qveyanaSi Seqmnili mdgomareobis 

gaTvaliswinebiT ar unda gadaexviaT arCeuli gzisTvis, raTa momx-

dariyo im pirTa gamovlena da dasja, romlebmac saxelmwifo saxsrebi 

miiTvises. swored maT gamo ver xdeboda pensiebis da xelfasebis gace-

ma~. pirveli ganmcxadebeli miuTiTebda, rom misi sajaro dakavebiT da 

gansakuTrebiT, gubernatoris gancxadebiT mis mimarT konvenciis me-6 

muxlis me-2 punqti dairRva1048. 

aRniSnulTan dakavSirebiT sasamarTlom aRniSna, rom konvenciis 

me-6 muxlis me-2 punqtiT daculia udanaSaulobis prezumfcia, ro-

melic samarTliani sasamarTlo uflebis arsebiTi Semadgeneli nawil-

ia. udanaSaulobis prezumfcia dairRveva, Tuki sajaro xelisuflebis 

warmomadgenlebis gancxadeba, piris danaSaulSi monawileobasTan da-

kavSirebiT, gamoxatavs azrs am piris damnaSaveobaze. aRniSnulisaTvis 

sakmarisia varaudi, rom xelisuflebis warmomadgenlebi braldebuls 

damnaSaved miiCneven. sasamarTlom yuradReba gaamaxvila imaze, rom 

gubernatoris gancxadebaSi ar iyo miTiTebuli pirveli ganmcxadeb-

lis damnaSaveobaze. ufro metic, ar iyo miTiTebuli, rom pirvel 

ganmcxadebels kavSiri hqonda sisxlis samarTlis saqmesTan. guberna-

torma mxolod korufciis winaaRmdeg brZolis Sesaxeb saxelmwifos 

pozicia daafiqsira1049.

saboloo jamSi, mediis CarTulobasTan dakavSirebiT mniSvnelova-

nia erTmaneTisgan gaimijnos mediis pozitiuri da negatiuri roli. 

zemoT moyvanili magaliTebi ise ar unda iqnas gagebuli, TiTqos me-

diisa da sazogadoebis CarTuloba yovelTvis sazianoa braldebulis 

samarTlebrivi mdgomareobisTvis. media da sazogadoeba, erTi mxriv, 

warmoadgenen garkveul berkets imisTvis, rom sasamarTlo procesebi 

ar Catardes saxelmwifos mxridan TviTneburad da marTlmsajuleba ar 

iqnas gasaidumloebuli. amasTanave, mniSvnelovania, rom udanaSaulo-

bis prezumfciis dacvam ar gamoiwvios presis Tavisuflebis SezRudva.

1048 dawvr. ix. http://catalog.supremecourt.ge/blog/index.php/2014-05-22-15-22-04/134-2014-06-
25-08-20-19 (nanaxia: 31.01.2019).
1049 dawvr. ix. http://catalog.supremecourt.ge/blog/index.php/2014-05-22-15-22-04/134-2014-06-
25-08-20-19 (nanaxia: 31.01.2019).
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X. patimroba da udanaSaulobis prezumfcia

sainteresoa, irRveva Tu ara udanaSaulobis prezumfcia saga-

moZiebo organoebis mxridan iZulebiTi RonisZiebebis gamoyenebis 

Sedegad, gansakuTrebiT maSin, Tuki aRkveTi RonisZiebis saxed gamo-

yenebulia braldebuli piris patimroba. zogadad, patimroba, rogorc 

aRkveTi RonisZiebis erT-erTi saxe, prevenciuli xasiaTis RonisZiebaa 

da warmoadgens saxelmwifos berkets efeqturi sisxlissamarTlebri-

vi devnis gansaxorcieleblad1050. udanaSaulobis prezumfcia ar ir-

Rveva iseTi RonisZiebebis gamoyenebis Sedegad, romlebic danaSaulis 

Cadenis Sesaxeb arsebul eWvTanaa dakavSirebuli. magaliTad, piris 

satelefono saubris mosmena, eleqtronuli an sxvagvari TvalTvali, 

Cxreka-amoReba da bolos patimroba1051. udanaSaulobis prezumfciis 

darRvevad ver CaiTvleba aseve is, rom sagamoZiebo organos warmo-

madgenlebma braldebuli rogorc eWvmitanili, ise daaxasiaTon an mo-

eqcnen. rogorc ukve aRiniSna, maT ekrZalebaT sasamarTlos gamamt-

yunebeli ganaCenis arsebobamde braldebulis mimarT iseTi mopyroba, 

romelic mas damnaSaved warmoaCens. mniSvnelovania erTmaneTisgan 

gaimijnos piris braleuloba da eWvi imisa, rom pirma danaSauli Caid-

ina. aRkveTis RonisZiebis gamoyeneba Tavis TavSi ar gulisxmobs piris 

braleulobas, aramed mxolod eWvs imisa, rom SesaZloa pirma Caidina 

danaSauli, Sesabamisad, maSin, rodesac sagamoZiebo organos mxridan  

gamoiyeneba aRkveTi RonisZiebebi, eWvmitanili piri valdebulia iTmi-

nos am RonisZiebebis Sedegad misTvis miyenebuli ziani1052. ra Tqma unda, 

msgavsi RonisZiebebis gamoyenebis safuZveli mxolod legitimuri sa-

jaro miznis miRweva unda iyos, rac Tanazomierebis principis dacviT 

unda moxdes.

saerTo jamSi, radgan Tavisuflebis SezRudva adamianis ZiriTad 

uflebebSi mZime Carevas warmoadgens, am Carevis marTlzomierebisaT-

vis unda arsebobdes iseTi safuZvlebi, romlebic patimrobas, rogorc 

ZiriTadi uflebis darRvevas, gaamarTlebdnen. saqarTvelos sisxlis 

samarTlis saproceso kodeqsis 205-e muxlis pirveli nawilis Tanax-

mad, patimrobis, rogorc aRkveTis RonisZiebis gamoyenebisTvis unda 

arsebobdes Semdegi safuZvlebi:

  braldebulis mimalvis da mis mier marTlmsajulebis ganxor-

cielebisTvis xelis SeSlis safrTxe;

1050 fafiaSvili, komentarebSi: saqarTvelos sisxlis samarTlis saproceso kodeq-

sis komentari, 2015, mux. 205, abz.1.

1051 fafiaSvili, komentarebSi: saqarTvelos sisxlis samarTlis saproceso kodeq-

sis komentari, 2015, mux. 5, abz.48-52.

1052 treqseli, 2010, 211-214.
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  braldebulis mier mtkicebulebaTa mopovebisTvis xelis SeSlis 

safrTxe da

  braldebulis mier axali danaSaulis Cadenis safrTxe.

saerTo jamSi, patimrobis safuZvelze saxelmwifos eZleva SesaZ-

lebloba Caataros efeqturi sisxlissamarTlebrivi gamoZieba da 

devna, romelic mxolod ukiduresi aucileblobis arsebobisas aris 

dasaSvebi. patimrobis, rogorc aRkveTis RonisZiebis saxis gamoyenebis 

aucilebloba calsaxad unda emyarebodes Sesabamis mtkicebulebebs, 

romlebic dasabuTebul varauds Seqmnian, rom piris izolireba gare 

samyarosgan erTaderTi saSualebaa efeqturi marTlmsajulebis 

gansaxorcieleblad1053.

XI. daskvna

rogorc zemoT ganxilulma magaliTebma gviCvena, zog  SemTxveva-

Si sasamarTlo procesis sajarooba, erTi mxriv, braldebulisTvis 

da Semdgom sazogadoebis nebismieri wevrisTvis warmoadgens erTgvar 

garantias imisa, rom samarTalwarmoeba saxelmwifos mxridan TviT-

neburad ar ganxorcieldes, Tumca garkveul SemTxvevebSi saqarT-

veloSi am principis gamoyeneba swored braldebuli piris uflebebis 

sazianod xdeba. procesis sajaroobamac SeiZleba, daarRvios bral-

debulis ufleba, iTvlebodes udanaSaulod manam, sanam misi brali 

sasamarTlos gamamtyunebeli ganaCenis safuZvelze ar damtkicdeba. 

sajaroobisa da udanaSaulobis prezumfciis principebi qarTul re-

alobaSi xSirad niSnavs braldebul pirTan dakavSirebuli informa-

ciiT manipulirebasa da sasamarTlo procesis erTgvar `sanaxaobad~ 

gadaqcevas, maSinac ki, rodesac sasamarTlo procesi kanoniT gaTval-

iswinebuli safuZvliT daxurulia. 

gansakuTrebiT mniSvnelovania mediisa da presis CarTuloba. ro-

gorc zemoT ganxilulma magaliTebma gviCvena, mediis saSualebiT 

arasworad gakeTebulma interpretaciam SesaZloa braldebuli piris 

udanaSaulobis prezumfcia Seiwiros, Tumca kidev erTxel aRsaniSna-

via, rom qarTuli realobidan gamomdinare, albaT naklebad sasurve-

lia sasamarTlo procesebi daxurul kars miRma mimdinareobdes maSin, 

rodesac SejibrebiTobis principis farglebSi sazogadoebis ndoba 

sasamarTlo sistemis mimarT dabalia, sasamarTlo sxdomis daxurva 

saerTod Seamcirebda am ndobis maCvenebels da procesebis saxelmwi-

fos mxridan TviTnebur reJimSi gamarTvas Seuwyobda xels.

1053 fafiaSvili, komentarebSi: saqarTvelos sisxlis samarTlis saproceso kodeq-

sis komentari, 2015, mux. 205, abz. 2-4.
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sisxlis samarTlis saqmeTa ganxilva sasamarTloSi, 2002; ganmartebiTi 

iurdiuli leqsikoni, 2012; gucenko, golovko/filimonovi, dasav-

leTis saxelmwifoTa sisxlis samarTlis procesi, 2007; TumaniSvili, 

giorgi, sisxlis samarTlis procesi, zogadi nawilis mimoxilva, 2014; 

laliaSvili, Tamari, saqarTvelos sisxlis samarTlis procesi, zoga-

di nawili, 2015; korkelia, konstantine, adamianis uflebaTa evropuli 

sasamarTlos precedentuli samarTlis roli saqarTvelos sasamarT-

loebis praqtikaSi, krebulSi: adamianis uflebaTa dacva erovnul da 

saerTaSoriso samarTalSi 2002, 54; laliaSvili, Tamar, anglo-ameri-

kuli da kontinentur evropuli sisxlis samarTlis procesis siste-

mebis harmoniuli konvergencia da misi mniSvneloba qarTuli sisxlis 

samarTlisaTvis, marTlmsajuleba da kanoni, N4(52), 2016, 21; mWedli-

Ze, nana, saqarTvelos saerTo sasamarTloebis mier adamianis ufle-

baTa evropuli konvenciis gamoyenebis standartebi, 2017; samarTliani 

sasamarTlo ganxilvis uflebaTa evropuli konvenciis Tanaxmad (me-6 

muxli), saxelmZRvanelo iuristebisTvis, 2008; saqarTvelos axalgazr-

da iuristTa asociacia, evrogaerTianebis qveynebis sisxlis samarTlis 

saproceso sistemebi, 1993; saqarTvelos uzenaesi sasamarTlo, gzamkv-

levi sasamarTlo saqmiswarmoebaSi, 2009; ucxo sityvaTa leqsikoni, ga-

naTleba, 1989, 222. wereTeli, nino, saqarTvelos winaaRmdeg adamianis 

uflebaTa evropuli sasamarTlos mier miRebuli gadawyvetilebebis 

gavlena kanonmdeblobasa da praqtikaze, krebulSi: adamianis ufle-

baTa dacvis erovnuli da saerTaSoriso meqanizmebi, 2016, 163; WeliZe, 

laSa, saqarTvelos sakonstitucio da saerTo sasamarTloebis mier 

adamianis uflebaTa evropuli konvenciisa da strasburgis sasamarT-

los precedentuli samarTlis gamoyenebis sasamarTlo praqtika, kre-

bulSi: adamianis uflebaTa evropuli da erovnuli dacvis sistemebi, 

2007, 147; Beulke, Werner, Strafprozessrecht, 13. Aufl ; 2017; Becker, Monika/
Kinzig, Jörg, Rechtsmittel im Strafrecht, Band 2, 2000; Bohlander, Michael, Princip-
le of German criminal procedure, 2012; Blackstone, William, Commentaries on the 
laws of England in four Books, 1893; Dellapenna, Joseph W./Gupta, Joyeeta, The 
Evolution of the law and Politics of Water, 2009;Gercke, Björn/Hembach, Diana, 
Wollschlänger, Sebastian, Strafprozessrecht, 2013; Heger, Martin, Strafprozessrecht, 
2013; Haller, Klaus/Conzen, Klaus, Das Strafverfahrens, 7. Aufl ., 2014; Haumer, 
Joachimski, Strafverfahrensrecht, 6. Aufl ., 2010; Hansen, Patrick David, Stacking 
Appellate Dissents: Due Process in the Appellate Arena, 18, 1983. Hartmann, Ar-
thur/Schmidt, Rolf, Strafprozessrecht, 5. Aufl ., 2015; Keillor, Stan, Should Minneso-
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ta Recognize A State Constitutional Right to A Criminal Appeal? 2013; Kindhäuser, 
Urs, Strafprozessrecht, 4. Aufl ., 2016; Kühne, Hans-Heiner, Strafprozesrecht: Das 
Rechtsmittelverfahren und das Wiederaufnahmeverfahren, 9. Aufl ., 2015; Löhr, Silke, 
Prozeßgrundrechte in Deutschland, Frankreich und England, 2012; Langbein, John/ 
H. Lettlow/Lerner, Rene/Smith Bruce P, History ofthe Common Law: The Devel-
opment oft he Anglo-American Legal Institutions, 2ed, 2009; Meyer-Gossner, Lutz/
Schmitt, Bertram, Strafprozessordnung, 57. Aufl ., 2014; Mcbride, Jeremy, Human 
rights and criminal procedure, The case law of the European Court of Human 
Rights, 2009; Ostendorf, Heribert, Strafprozessrecht, 1. Aufl ., 2012; Roxin, Claus, 
Strafprozessrecht, 2006; Ress, Georg, The Effect of Judgments and Decisions in 
Domestic Law, in: The European System for the Protection of Human Rights, R. 
Macdonald, F. Matscher & H. Petzold, 1993; Plessis, Paul du, Textbook on Roman 
Law, 5nd ed, 2015; Perrot, Roger, Institutions Judiciary, 2008; Roxin, Claus/Schüne-
mann, Bern, Strafverfahrensrecht, 26. Aufl ., 2009; Stein, Gary, Expanding as per 
the Process Rights of Indigent Litigants, 1986; Stewart-Bowman, John, Columbia 
Chronologies of Asien History and Culture, 2013; Schmidt, Rolf, Strafprozess-
recht, 6. Aufl ., 2016; Trüg, Gerson, Lösungskonvergenzen trotz Systemdivergenzen 
im deutschen und US _ Amerikanischen Strafverfahren, 2002; Volker, Engländer, 
Grundkurs StPO, 8. Aufl ., 2013; Trechsel, Stefan, Human Rights in Criminal Pro-
ceedings, 2005; Verrel, Torsten/Schroeder, Friedrich-Christian, Strafprozessrecht, 6. 
Aufl , 2014; Bock, Deniss, Die Entscheidungen des Revisionsgericht in Strafsachen, 
Juristische Arbeitsblätter, 2011, 134; Dahs, Hans, Neue Zeitschrift für Strafrecht, 
2001, 298; Gereon, Wolters/Janko, Markus, Die Revision in der Strafrechlichen, 
Juristische Schulung, 2004, 584; Heger, Martin, Adversatorische Elemente des Re-
visionsverfahrens aus deutscher sicht, FS: Die strafprozessuale Hauptverhandlung 
zwischen inquisitorischem und adversatorischem Modell, 2012, 182; Huber, Mi-
chael, Grundwissen _ Strafprozessrecht: Der Anklagegrundsatz, Juristische Schul-
ung, 2008, 779; Huber, Michael, Arbeitstechnik zur Abfassung einer Formgerecht 
Revisions begründung im Strafprozess, Juristische Schulung, 2009, 521; Knauer, 
Christoph, Vom Wessen und Zweck der Revision, Neue Zeitschrift für Strafrecht, 
2016, 1; a comparative analysis ofthe Right to Appeal, `Duke Journal of Compara-
tive and international Law~, 2011, N22, 2-3; Marshall, Peter D, A Comparative 
Analysis of the Right To Appeal, Duke Journal of Comparative & International 
Law, 2011, N22, 1-46, 4; Pommer, Stephanie, Das Legalitätsprinzip im Strafprozess, 
Juristische Arbeitsblätter, 2007, 662; Robinso, P.L., Rough Edges in the Aligment of 
legal Systems in the Procee dings of the ICTY, Journal of International Criminal Jus-
tice 3, 2005, 1039; Schuster, Thomas, Das Verteidigerplädorer, Juristische Arbeits-
blätter, 2015, 618; Vogel, Joachim, Amtspfl ichten der Staatsanwaltschaft gegenüber 
Verletzte? Neue Juristische Wochenschrift, 1996, 3401; Weitner, Friedrich/Schuster 
Thomas, Revisionsklausur Teil 1, Juristische Arbeitsblätter 2016, 60; Zehetgruber, 
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Christoph, Die EMRK, ihre Rechtsstellung sowie die Entscheidungen des EGMR 

im Stufenbau der deutschen Rechtsordnung, Zeitschrift für das Juristische Studium, 
2016, 52; 

I. Sesavali

`adamianis uflebebi ar gaxlavT utopiuri idealebi. uflebebisa 

da Tavisuflebebis dacva moiTxovs erovnul, regionalur da saerTa-

Soriso doneze samarTlebrivi sistemebis Camoyalibebas, romelTa sa-

SualebiTac individualur pirebs eqnebaT SesaZlebloba gaasaCivron 

da idaon TavianTi darRveuli uflebebis Taobaze~.1054 sasamarTlo 

praqtikaSi xSiria xarveziani sasamarTlo gadawyvetilebebi, romelTa 

Semcireba an gamosworeba SesaZlebelia gasaCivrebis gziT.1055

Tanamedrove sisxlis samarTlis procesSi mniSvnelovani adgili 

uWiravs sasamarTlo ganaCenis gasaCivrebis etapebs, apelaciasa da ka-

sacias.1056

saapelacio sasamarTloSi mowmdeba pirveli instanciis sasamar-

Tlos gadawyvetileba. kasaciis SemTxvevaSi ki, saapelacio sasamarT-

los gadawyvetilebis kanoniereba.1057

warmodgenili sakiTxebis aqtualobidan gamomdinare, winamdebare 

naSromSi ganxiluli iqneba saapelacio da sakasacio sasamarTloebis 

roli da mniSvneloba marTlmsajulebis ganxorcielebisa da kano-

nierebis principis damkvidrebis kuTxiT, maT mier adamianis uflebaTa 

evropuli konvenciisa da precedentuli samarTlis gamoyenebis sa-

samarTlo praqtika.

1054 gaerTianebuli erebis organizaciis adamianis uflebaTa komisar q-n arbos 

gancxadeba samuSao jgufis Sexvedraze, romlis mizanic aris winadadebebis Se-

muSaveba ekonomikuri, socialuri da kulturuli uflebebis paqtis damatebiTi 

oqmis SemuSavebasTan dakavSirebiT, 2005 wlis 14 ianvari; aseve Sead: boxaSvili, 

2007, 23.

1055 Kühne, 2015, 651.
1056 Joachimski/Haumer, 2010, 253; Heger, 2013, 149; Volker/Engländer, 319; Kindhäuser, 377; 
Verrel/Torsten/Schroeder, Friedrich-Christian, 2014, 199; Becker/Kinzig, 2000, 1.
1057 Meyer-Gossner/Schmitt, 296; Roxin, 2006, 357; Gercke/Hembach/Wollschlänger, 2013, 234.
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II. saapelacio sasamarTloSi sisxlis samarTlis saqmis 

ganxilvis Taviseburebani

„apelacia~ laTinuri sityvaa da qarTulad niSnavs mimarTvas, mo-

wodebas.1058 apelacia aris pirveli instanciis mier daSvebuli `Sec-

domebis~ gamosworebis saSualeba, romelic mniSvnelovan win gadadg-

mul nabijs warmoadgens samarTlebrivi sistemis ganviTarebis kuTxiT.

igi emsaxureba gansazRvrul funqciebs, romelTaganac mniSvnelovania 

adamianis uflebebis dacva1059.
stefan treqselis mtkicebiT, apelaciis ufleba warmoadgens samar-

Tlianobis aRdgenis erT-erT mniSvnelovan saSualebas, gzas.1060 ga-

saCivreba xels uwyobs erTgvarovani sasamarTlo praqtikis damkvidre-

bas. mas prevenciuli mniSvnelobac aqvs, vinaidan ganaCenis gamotanisas 

pirveli instanciis mosamarTleebma ician, rom maTi gadawyvetileba 

SeiZleba gasaCivrdes, gadaisinjos, ris gamoc ufro meti pasuxismge-

blobis grZnobiTa da sifrTxiliT ekidebian mas.1061 sa apelacio sa-

samarTlos mravalwliani istoria aqvs. jer kidev hamurabis mefobis 

periodSi arsebobda miwis sasamarTloebi, romelTa mier miRebuli 

gadawyvetilebebi saCivrdeboda umaRles instanciaSi, saapelacio sa-

samarTloSi.1062 Zveli romis samarTalSi saapelacio sasamarTloebis 

kompleqsuri ierarqia arsebobda, sadac, zogierTi saCivari imperato-

ris mier ganixileboda.1063 aRsaniSnavia, rom saapelacio sasamarTlo 

arsebobda iaponur samarTalSi feodal Kamakura Shogunate-s moRvawe-

obis periodSi (1185–1333 CE). im periodSi feodalma Seqmna maRali 

instanciis sasamarTlo, romelsac SemdgomSi saapelacio sasamarTlo 

ewoda, romlis mizani iyo saxelmwifos daxmareba saCivrebis ganxilvi-

sas.1064 XVIII saukuneSi amerikelma mecnierma William Blackstone-ma Tavis 

naSromSi inglisis samarTali, xazi gausva saapelacio sasamarTlos 

mniSvnelobasa da rols da ganmarta, rom saapelacio sasamarTloe-

bi gamoiyeneboda daSvebuli Secdomebis gamosasworeblad.1065 safran-

geTSi apelacia warmoiSva 1789 wlis revoluciis Semdgom. 1808 wlis 

1058 guncaZe, komentarebSi: saqarTvelos sisxlis samarTlis saproceso kodeqsis 

komentari, 2015, mux. 292, abz.2.

1059 Marshal, 2011, 2-3; aseve, Sead. Langbein/Lettow/Lerner/Smith, 2009, 416.
1060 Trechsel, 2005, 362.
1061 Hansen, 18, 1983, 141-144.
1062 Dellapenna/Gupta, 2009, 29.
1063 Plessis, 2015, 82. 
1064 Stewart-Bowman, 2013, 133. 
1065 Blackstone, 1893, 14.
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sisxlis samarTlis kodeqsSi pirvelad iqna gaTvaliswinebuli apela-

ciis Sesaxeb.1066 daniis sisxlis samarTlis saproceso kanonmdeblobis 

Tanaxmad, gasaCivrebas eqvemdebareba pirveli instanciis mier gamota-

nili yvela gadawyvetileba, garda im SemTxvevisa, Tu sasamarTlom 

gamoitana gamamarTlebeli ganaCeni, am SemTxvevaSi gamarTlebuls 

ekrZaleba saCivris Setana.1067 marTalia, zogierTi mecnieri irwmune-

ba, rom apelaciis ufleba warmoadgens Tavisuflebisaken ltolvas 

da mravalwliani istoria aqvs,1068 magram cneba `apelacia~ mainc axal 

movlenad iTvleba iurisprudenciaSi.1069 mecnierTa nawili miiCnevs, 

rom gasaCivrebis ufleba, rogorc adamianis uflebis mniSvnelovani 

elementi, nel tempSi xorcieldeboda, vidre es SesaZlebeli iyo.1070 

magaliTad, amerikis SeerTebul StatebSi saapelacio sasamarTloebi 

Seiqmna 1789 wels, magram, rogorc aseTi, gasaCivrebis ufleba moqa-

laqes mieca 1889 wlidan.1071

saqarTveloSi 2005 wels ganxorcielebuli sakanonmdeblo cvlile-

bebis Sesabamisad, 1 noembridan amoqmedda saapelacio sasamarTlos in-

stancia, riTac Zireulad Seicvala arsebuli saolqo sasamarTloebis 

modeli saerTo sasamarTloebis erTian sistemaSi. `saerTo sasamarT-

loebis Sesaxeb~ organuli kanonis 22-e muxlis Tanaxmad, saapelacio 

sasamarTlos samoqmedo teritoria ganisazRvreba saqarTvelos ius-

ticiis umaRlesi sabWos gadawyvetilebiT. saapelacio sasamarTlos 

gadawyvetileba cvlis an ZalaSi tovebs pirveli instanciis sasamarT-

los gadawyvetilebas. gasaCivrebas eqvemdebareba rogorc gamamtyune-

beli, ise gamamarTlebeli ganaCeni. saapelacio wesiT saqmis ganxilva 

niSnavs saapelacio saCivris safuZvelze pirveli instanciis sasamarT-

lo gadawyvetilebis Sefasebas rogorc kanonierebis, ise dasabuTe-

bulobis kuTxiT.1072saapelacio saCivris Setanis uflebiT sargeblobs 

apelanti.1073adamianis uflebaTa da ZiriTad TavisuflebaTa dacvis 

konvenciis me-7 oqmis me-2 muxlis Tanaxmad, garantirebulia msjav-

rdebulis mier gasaCivrebis ufleba. cnobilia, rom saproceso kanon-

1066 Perrot, 2008, 14.
1067 evrogaerTianebis qveynebis sisxlis samarTlis saproceso sistemebi, 1993, 63.

1068 Stein, 1986, 487-88.
1069 Marshall, 2011, 4.
1070 Keillor, 2013, 399, 402 .
1071 Act of February 6, kongresis 1889 wlis 6 Tebervlis aqti, 1889, 113.
1072 guncaZe, komentarebSi: saqarTvelos sisxlis samarTlis saproceso kodeqsis 

komentari, 2015, mux. 292, abz.3; ivaniZe, avtorTa jgufi, saqarTvelos sisxlis 

saproceso samarTali, kerZo nawili, 2017, 752-753.

1073 ganmartebiTi iuridiuli leqsikoni, 2012, 49.
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mdebloba gamarTlebuls arTmevs gasaCivrebis uflebas. am sakiTxTan 

mimarTebaSi mniSvnelovania aRiniSnos saqarTvelos sakonstitucio 

sasamarTlos 2014 wlis 24 dekembris 3/3/601 gadawyvetileba, roml-

iTac arakonstituciurad iqna cnobili saqarTvelos konstituciis 

42-e muxlis (Zveli redaqciiT) pirvel punqtTan1074 mimarTebiT saqarT-

velos uzenaesi sasamarTlos mier #601 konstituciur wardginebaSi 

aRniSnuli saqarTvelos 1998 wlis 20 Tebervlis sisxlis samarTlis 

saproceso kodeqsis 518-e muxlis pirveli nawilis is normatiuli Si-

naarsi, romelic ugulebelyofs gamarTlebulis mier ganaCenis saa-

pelacio wesiT gasaCivrebis SesaZleblobas da amave kodeqsis 546-e 

muxlis pirveli nawilis is normatiuli Sinaarsi, romelic ugule-

belyofs gamarTlebulis mier ganaCenis sakasacio wesiT gasaCivrebis 

SesaZleblobas.1075 marTalia, sakonstitucio sasamarTlom arakonsti-

tuciurad cno 1998 wlis 20 Tebervlis sisxlis samarTlis sapro-

ceso kodeqsis Sesabamisi normebis Sinaarsi, magram aseve dasZina, rom 

saqarTvelos konstituciis 42-e muxlis pirveli punqti (Zveli redaq-

ciiT) qmnis samarTliani sasamarTlos konstituciur-samarTlebriv 

garantias da moiazrebs yvela samarTlebriv meqanizms, romelic uz-

runvelyofs uflebebisa da kanonieri interesebis sasamarTlo wesiT 

srulyofili da efeqturi dacvis SesaZleblobas. saqarTvelos kon-

stituciis 42-e muxlis pirveli (Zveli redaqciiT) punqtiT ganmtkice-

buli uflebis sasamarTlo wesiT dacvis sistema moicavs konstituci-

iT garantirebuli sasamarTlo instituciebisadmi xelmisawvdomobis 

uflebas. mocemul SemTxvevaSi sakonstitucio sasamarTlom ganmarta, 

rom gamarTlebuls SesaZlebelia mainc gaaCndes ganaCenis gasaCivrebis 

interesi. es interesi SesaZlebelia iyos ganaCeniT gadawyvetili nebi-

smieri sakiTxi, romelic pirdapir ar ukavSirdeba mis mier danaSau-

lis Cadenas, Tumca potenciurad, SeiZleba zRudavdes mis uflebebs, 

aqedan gamomdinare, gamamarTlebeli ganaCenis gasaCivrebis SesaZleb-

lobis SezRudva im SemTxvevaSi, rodesac amave ganaCeniT izRudeba 

piris sxva uflebebi an kanonieri interesebi, warmoadgens samarTliani 

sasamarTlos uflebaSi intensiur Carevas da xels uSlis am uflebiT 

srulyofilad sargeblobasa da uflebebisa da Tavisuflebebis efeq-

tianad dacvas.1076

1074 axali redaqciiT 31-e muxlis 1-li punqti.

1075 saqarTvelos sakonstitucio sasamarTlos 2014 wlis 24 dekembris N3/3/601 

gadawyvetileba, http://constcourt.ge/.
1076 iqve, 5-13. 
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1. saapelacio samarTalwarmoebis ganxorcielebis principebi

sisxlis samarTalwarmoebis principebi, rogorc zogadi ideebi, 

romlebic safuZvlad udevs Sesabamis sasamarTlo saqmeebze warmoe-

bas, farTo aRiarebis sagans warmoadgens praqtikulad yvela Taname-

drove saxelmwifoTa kanonmdeblobasa da sisxlis samarTlis saproce-

so doqtrinaSi1077. kanonierebis, WeSmaritebis dadgenis aucileblobis, 

SejibrebiTobisa da mxareTa Tanasworobis, danaSaulis CadenaSi wa-

yenebuli braldebisagan dacvis uflebis, udanaSaulobis prezumfci-

is, sisxlis samarTlis pasuxisgebaSi micemul pirTa damnaSaveobis dad-

genisas mtkicebis tvirTis saTanado ganawilebis, marTlmsajulebis 

ganxorcielebisas xalxis warmomadgenelTa monawileobis, sasamarT-

loSi sisxlis samarTlis saqmeTa Riad ganxilvis ideebi _ yvelafer 

amas cnobs da aRiarebs praqtikulad yvela Tanamedrove saxelmwifos 

sisxlis samarTalwarmoeba.1078

saapelacio samarTalwarmoebis ganxorcielebis principebs So-

ris mniSvnelovani adgili uWiravs kanonierebisa da sasamarTlos da-

moukideblobis princips1079.

kanonierebis principis realizeba, garkveulwilad, uzrunvel-

yofilia saapelacio sasamarTlos samarTalaRdgeniTi ufle-

bamosilebiT. kerZod, dausabuTebeli da ukanono ganaCenis an sxva 

gadawyvetilebis gauqmeba, kanonis darRveviT gamowveuli Sedegis 

gamosworeba da a.S.1080

 kanonierebis principi prokuraturisa da gamoZiebis organoebs 

ara marto sisxlis samarTlis saqmis gamoZiebis uflebamosilebas ani-

Webs, aramed igi maT avaldebulebs, rom saTanado pirobebis arsebobis 

SemTxvevaSi daiwyon gamoZieba.1081

kanonierebis principi mWidrod aris dakavSirebuli kanonismieri 

sasamarTlos principTan. kanonismieri ufleba erT-erTi umTavresi 

da umniSvnelovanesi konstituciuri uflebaa da samarTliani saxelm-

wifos mniSvnelovan nawils warmoadgens.1082 am principis arsi mdgo-

1077 Bohlander, 2012, 251.
1078 gucenko/golovko/filimonovi, 2007, 28.

1079 Heger, 2012, 182, 
1080 ivaniZe, komentarebSi: avtorTa jgufi, saqarTvelos sisxlis saproceso samar-

Tali, kerZo nawili, 2017, 759-760; boxaSvili, 2004, 19.

1081 TumaniSvili, 2014, 69; laliaSvili, 2015, 84; Roxin, 2006, 64; Beulke, 2017, 24; 
Haller/Conzen, 2014, 10; Kindhäuser, 2016, 47; Schmidt, 2015, 30; Vogel, NJW 1996, 3401; 
BGH, NJW 1996, 2373, Pommer, Jura 2007, 662; BVefG, NStZ 1983, 130; Huber, JuS 2008, 
779; Ostendorf, 2012, 42;
1082 TumaniSvili, 2014, 73.
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mareobs imaSi, rom kanoniT unda iyos daregulirebuli sasamarTlos 

gansjadoba da uflebamosileba. sasamarTlo unda iyos damoukidebe-

li da miukerZoebeli, mosamarTle daculi unda iyos yovelgvari ze-

gavlenisagan.1083 aseve mniSvnelovania SejibrebiTobis principis roli, 

rogorc cnobilia, moqmedi sisxlis samarTlis saproceso kanonmde-

bloba agebulia SejibrebiTobisa da mxareTa Tanasworobis prin-

cipze.1084 am principis arsidan gamomdinare, mxareebs Tanabarad aqvT 

ufleba moipovon mtkicebulebebi, gamoTqvan mosazrebebi, gamoxaton 

poziciebi rogorc sakuTar, ise mowinaaRmdege mxaris mtkicebulebeb-

sa da saqmesTan dakavSirebul garemoebebze. mxareebi sasamarTloSi 

saqmis ganxilvamde erTmaneTs acnoben mtkicebulebebs da Semdgom wa-

rudgenon sasamarTlos1085. aqve aRsaniSnavia isic, rom mxareTa Tanas-

woroba da SejibrebiToba xorcieldeba ara mxolod sasamarTlo ganx-

ilvis etapze, aramed gamoZiebis stadiazec.1086

evropuli sasamarTlos azriT, TiToeul mxares unda mieces saku-

Tari poziciis, maT Soris mtkicebulebebis wardgenis gonivruli Ses-

aZlebloba iseT pirobebSi, romlebic mas ar Caayenebs arsebiTad arax-

elsayrel mdgomareobaSi mowinaaRmdegesTan SedarebiT.1087aRniSnuli 

principebis ganxorcielebisas sasamarTlo unda iyos aRniSnuli SesaZ-

leblobebis realizebis garanti, mosamarTle ki valdebulia kontro-

li gauwios procesis mimdinareobas da daicvas mxareTa Tanasworoba.1088 

maSasadame, SejibrebiTobisa da Tanasworobis principis safuZvelze, 

sasamarTlo uzrunvelyofs `samarTlianobis sasworis~ pinis Tanabar 

mdgomareobas.1089

daskvnis saxiT, SeiZleba iTqvas, rom TiToeul princips gansa-

1083 Löhr, 2012, 46.
1084 saqarTvelos uzenaesi sasamarTlos 2017 wlis 7 ivnisis #742ap-16 ganaCeni. 

am sakiTxTan dakavSirebiT mniSvnelovania evropuli sasamarTlos gadawyvetileba 

saqmeze: Rowe and Davisv, romelSic evropuli sasamarTlo miuTiTebs, rom samar-

Tliani sasamarTlos ufleba moicavs Tanasworobisa da SejibrebiTobis princip-

sac, romelic gulisxmobs mxareTa SesaZleblobas, samarTalwarmoebis procesSi 

hqondeT informacia erTmaneTis mtkicebulebebze da hqondeT maTi Sefasebis 

ufleba. dawvr. ix. Rowe and Davis v. The UK, ganacxadi No. 28910/95, 2000 wlis 16 

Tebervlis gadawyvetileba.

1085 laliaSvili, 2016, 21. 

1086 aqubardia, 2016, 11.

1087 Bulut v. Austria, ganacxadi, No. 17358/90, ECHR, §47.Brandstetter v. Austria, ganacxadi 

No. 11170/84, 12876/87, 13468/87 ECHR, §67; Laukkanen and Manninen v. Finland, ganacxadi, 

No. 50230/99 ECHR,  §34. Kamasinski v. Austria, ganacxadi, No. 9783/82 ECHR, §102.
1088 laliaSvili, marTlmsajuleba da kanoni, #4(52), 2016, 21; Trüg, 2002, 16;
1089 TumaniSvili, 2014, 75; Robinso, 2005, 1039.
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kuTrebuli mniSvneloba aqvs saqmis ganxilvis etapze da erTmaneTTan 

mWidrod arian dakavSirebulni.

2. saapelacio saCivari da misi ganxilva

adamianis uflebaTa evropuli konvenciis me-6 muxlis Tanaxmad, 

samoqalaqo uflebaTa da movaleobaTa gansazRvrisas an wardgenili 

nebismieri sisxlissamarTlebrivi braldebis safuZvlianobis gamokv-

levisas, yvelas aqvs gonivrul vadaSi Tavisi saqmis samarTliani da 

saqveyno ganxilvis ufleba kanonis safuZvelze Seqmnili damoukide-

beli da miukerZoebeli sasamarTlos mier. konvenciis me-6 muxlis 

moTxovna vrceldeba saapelacio da sakasacio wesiT saqmis ganxilvis 

etapzec.

marTlmsajulebis swori administrireba moiTxovs garkveuli va-

debisa da swori procedurebis dacvas saapelacio saCivrebis Setanis 

etapze.1090

saapelacio sasamarTloSi gasaCivrebis vada unda iyos optimal-

uri, raTa gasaCivrebis subieqtma SeZlos aRniSnuli uflebis reali-

zeba.1091

apelantma unda daasabuTos saapelacio saCivari. miuTiTos raSi 

mdgomareobs gasaCivrebul debulebaTa ukanonoba an dausabuTebloba, 

misi poziciis gasamyarebeli da damadasturebeli mtkicebulebebi da 

aseve is, Tu ra nawilSi saCivrdeba ganaCeni, moiyvanos swori da zusti 

argumentebi. apelanti valdebulia daasabuTos ganaCenis ukanonoba 

anda dausabuTebloba.1092

saapelacio sasamarTloSi mxaris Suamdgomlobis safuZvliT SesaZ-

loa gamokvleul iqnas iseTi mtkicebuleba, romelic pirvel instan-

ciaSi gamokvleul iqna kanonis arsebiTi darRveviT.

sasamarTloSi mxare survilisamebr warmoadgens Sesagebels, rom-

liTac abaTilebs apelantis mier miTiTebul motivebsa da argumentebs. 

Sesageblis SetaniT sasamarTlos uadvildeba mxareTa poziciis gageba, 

rac, Tavis mxriv, xels uwyobs saqmis yovelmxriv, srul da obieqtur 

ganxilvas.1093

saapelacio ganaCeni gamotanil unda iqnas saapelacio sasamarTlos 

mier saapelacio saCivris dasaSvebad cnobidan 2 Tvis vadaSi. garda 

1090 samarTliani sasamarTlos ganxilvis ufleba adamianis uflebaTa evropuli 

konvenciis Tanaxmad (me-6 muxli), saxelmZRvanelo iuristebisTvis, 2008, 52.

1091 boxaSvili, 2004, 53.

1092 Schuster, JA 2015, 618.
1093 boxaSvili, 2004, 40.
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amisa, saqmis ganxilvisas mniSvnelovania daculi iyos adamianis ufle-

baTa evropuli konvenciis me-6 muxliT garantirebuli `samarTliani 

sasamarTlo ganxilvis principi~.1094 msjavrdebulis ufleba, daeswros 

saapelacio sasamarTlos sxdomas, garantirebulia adamianis ufleba-

Ta evropuli konvenciis me-6 muxliT. marTalia, am SemTxvevaSi evro-

puli konvenciis me-6 muxli sisxlis samarTlis procesSi gasaCivrebas 

ar uzrunvelyofs, magram, rogorc aRiniSna, me-6 muxlis garantiebi 

ZalaSi rCeba saapelacio procesebTan mimarTebiTac.1095

3. saapelacio sasamarTlos mier adamianis uflebaTa evropuli 

konvenciisa da precedentuli samarTlis gamoyenebis 

sasamarTlo praqtika

saapelacio sasamarTloSi proceduruli sakiTxebis ganxilvis Sem-

dgom ganaCenis dadgena yvelaze sapasuxismgeblo stadias warmoadgens. 

mosamarTle valdebulia daasabuTos rogorc gamamtyunebeli, ise gama-

marTlebeli ganaCeni. aseve, sasurvelia, dasabuTebisas gamoi yenos ada-

mianis uflebaTa evropuli konvencia da moaxdinos misi sasamarTlo 

kanonmdeblobisa da sasamarTlo praqtikis SesabamisobaSi moyvana. ada-

mianis uflebaTa evropuli konvenciisa da precendetuli samarTlis 

gamoyenebas gansakuTrebuli mniSvneloba eniWeba rogorc saapelacio 

ise sakasacio saqmis ganxilvis etapze. praqtikaSi nel-nela ikveTeba ev-

ropuli sasamarTlos precedentuli samarTlis gamo yenebis tendencia. 

iuristebis umravlesoba miiCnevs, rom, vinaidan saqarTvelo aris ara 

saerTo samarTlis, aramed kontinenturi samarTlis qveyana, evropuli 

sasamarTlos precedentuli samarTali ar aris erovnuli samarTlis 

wyaro da, Sesabamisad, erovnulma sasamarTloeb ma ar unda gamoiyenon 

is.1096 aRniSnuli debuleba mcdaria, vinaidan, evropuli konvencia qveynis 

sakanonmdeblo sistemis nawilia da sasamarTloebs Tavisuflad SeuZliaT 

gamoiyenon misi debulebebi da daeyrdnon adamianis uflebaTa evropuli 

sasamarTlos precedentul samarTals.1097 `evropuli konvencia cocxal 

samarTlebriv aqtad gvevlineba, romelic ganmartebul unda iqnas dRe-

vandelobis WrilSi,~1098 xolo adamianis uflebaTa evropuli sasamarT-

1094 samarTliani sasamarTlo ganxilvis uflebaTa evropuli konvenciis Tanaxmad 

(me-6 muxli), saxelmZRvanelo iuristebisTvis, 2008, 81.

1095 Mcbride, 2009, 308.
1096 korkelia, 2002, 54. 

1097 WeliZe, 2007, 146.

1098 Loizidou v. Turkey, ganacxadi, No. 310.1995 wlis 23 martis gadawyvetileba.
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los precedentuli samarTali konvenciis avTentur da avtoritetul 

ganmartebas iZ leva1099. adamianis uflebaTa evropuli konvencia, romelic 

miRebulia 1950 wels iuridiulad savaldebulo saerTaSoriso-samar-

Tlebrivi aqtia, romelmac saerTaSoriso doneze ganamtkica adamianis 

ZiriTadi uflebebi da Tavisuflebebi1100. saqarTvelom 1999 wlis 20 

maiss moaxdina adamianis uflebaTa da ZiriTad TavisuflebTa konven-

ciis ratificireba1101. swored evropuli sasamarTlos gadawyvetilebebi 

da konvenciis normaTa Sefasebebi iZleva zogadi Sinaarsis da xSir Sem-

TxvevaSi konkretikas moklebuli samarTlebrivi definiciebis sworad 

aRqmis, gaazrebisa da Semdgom Sefardebis SesaZleblobas. evrosasamarT-

los precedentuli samarTali erovnuli sasamarTlos mier aRqmul 

unda iqnas samarTlis pirdapir wyarod, Tanac iseT wyarod, romelic 

erovnul kanonmdeblobaze maRla dgas samarTlis wyaroTa ierarqiaSi.1102 

saapelacio sasamarTlos praqtikis Seswavlam daadastura, rom ukve 

aris adamianis uflebaTa evropuli sasamarTlos prece dentuli samarT-

lis gamoyenebis ramdenime SemTxveva. sasamarTlo praqtikis Seswavlisas 

sainteresoa ramdenime ganaCeni, sadac, saapelacio sasamarTlo iyenebs 

konvenciis normebsa da evrosasamarTlos gadawyvetilebebs ganaCenis 

dasabuTebis nawilSi; magaliTad, saapelacio sasamarTlos №1/b-172-15 

gamamarTlebeli ganaCeni, sadac palatam mtkicebulebis standartebisa 

da Tanabradebulebis mier bralis aRiarebis konteqstSi ganmarta, rom 

adamianis uflebaTa da ZiriTad TavisuflebaTa dacvis evropuli kon-

venciis me-6 muxlis Tanaxmad, yoveli adamiani aRWurvilia saqmis samar-

Tliani ganxilvis uflebiT. adamianis am fundamenturi uflebis arsi 

Tavis TavSi gulisxmobs piris msjavrdebas utyuari da gonivrul eWvs 

miRma arsebuli sakmarisi mtkicebulebebis safuZvelze1103. rac Seexeba 

Tanabraldebulebis mier bralis aRiarebis sakiTxs, kerZod, erTi bral-

debulis mier danaSaulis Cadenis faqtis aRiareba iwvevs Tu ara sxva 

Tanabraldebulis mier danaSaulis Cadenis dadasturebas, evrosasamarT-

lom saqmeSi Karpenko v. Russia miuTiTa, rom Tanabraldebulebis mier bra-

lis aRiarebis konteqstSi konvenciis me-6 muxlis garantiebi daculad 

1099 Zehetgruber, ZJS 2016, 52.
1100 aRniSnulTan dakavSirebiT k. korkelia ganmartavs, ̀ 1945 wels miRebulma gaeros 

wesdebam pirvelad moaxdina adamianis uflebaTa dacvis `internaciona lizacia~. k. 

korkelia, adamianis uflebaTa evropuli sasamarTlos precedentuli samarTlis 

roli saqarTvelos sasamarTloebis praqtikaSi.

1101 wereTeli, 2016, 163.

1102 Sead. mWedliZe, 2017, 10.

1103 saqarTvelos saapelacio sasamarTlos 2015 wlis 21 aprilis №1/b-172-15 gana-

Ceni, 6.
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CaiTvleba mxo lod im SemTxvevaSi, Tuki aseTi bralis aRiareba sasamarT-

los mier daSvebulia im piris mier danaSaulis Cadenis dasadgenad, ro-

melic aRiarebs brals da ara sxva braldebuli piris mier danaSaulis 

Cadenis dasadgenad. erovnulma mosamarTlem calsaxad unda aRniSnos, 

rom Tanabraldebulis mier bralis aRiareba ar amtkicebs meore bral-

debulis kavSirs danaSaulTan.1104 am ganmartebidan gamomdinare, calsaxaa, 

rom saqmeSi unda arsebobdes sxva mtkicebulebebis erTobliobac, ro-

melic daadasturebda konkretuli piris mier danaSaulis Cadenas. ze-

moT aRniSnuli gadawyvetilebebis Semdgom aseve sainteresoa saapelacio 

sasamarTlos №1/b-929-17 gamamarTlebeli ganaCeni, sadac, saapelacio 

sasamarTlom mniSvnelovani ganmarteba gaakeTa ormagi dasjis akrZalvis 

principTan (Ne bis in idem) da mtkicebis tvirTTan dakavSirebiT. palatam 

dasabuTebisas moiSvelia adamianis uflebaTa evropuli konvenciis me-7 

oqmis me-4 muxli, romlis mixedviTac `dauSvebelia sisxlis samarTlis 

wesiT piris xelmeored gasamarTleba an dasja erTi da imave saxelmwifos 

iurisdiqciis farglebSi im danaSaulisaTvis, romlisTvisac is erTxel 

ukve sabolood iqna gasamarTlebuli an msjavrdebuli am saxelmwifos 

kanonmdeblobisa da sisxlis samarTlis procesis Sesabamisad.~ palatam 

mtkicebis tvirTis ganmartebasTan dakavSirebiT ganmarta, rom saqarT-

velos konstituciis me-40 muxlis (Zveli redaqciiT)1105 Tanaxmad, dadge-

nilia, rom `gamamtyunebeli ganaCeni unda emyarebodes mxolod utyuar 

mtkicebulebebs. yovelgvari eWvi, romelic ver dadasturdeba kanoniT 

dadgenili wesiT, unda gadawydes braldebulis sasargeblod~. saqarT-

velos sssk-is 269-e muxlis me-2 nawilis mixedviT ki gamamtyunebel ga-

naCens ar SeiZleba safuZvlad daedos varaudi, sssk-is me-5 muxlis me-2 

nawilis Tanaxmad, dadgenilia, rom `aravin ar aris valdebuli, amtkicos 

Tavisi udanaSauloba, braldebis mtkicebis tvirTi ekisreba bralmdeb-

els~. aseve, sssk-is me-5 muxlis Tanaxmad, mtkicebulebebis Sefasebis dros 

warmoSobili eWvi, romelic ar dasturdeba kanoniT dadgenili wesiT, 

unda gadawydes braldebulis sasargeblod1106. garda qarTuli kanonmde-

blobisa, palatam aseve moiSvelia evrosasamarTlos gadawyvetileba bar-

bera espaneTis winaaRmdeg. evrosasamarTlom aRniSnul saqmeSi ganmar-

ta, rom mtkicebis tvirTi mxolod braldebis mxaris valdebulebaa 

da nebismieri saxis eWvi unda gadawydes braldebulis sasargeblod1107.

1104 Karpenko v. Russia, ganacxadi, No. 5605/04,  §66. Vladimir Romanov v. Russia, ganacxadi 

No. 41461/02.
1105 axali redaqciiT saqarTvelos konstituciis 31-e muxli.

1106 saqarTvelos saapelacio sasamarTlos 2017 wlis 10 noembris №1/b- 929-17 ga-

naCeni, 4.

1107 Barbera v. Spain, ganacxadi, No. 10590/83 77.
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III. kasaciis arsi da mniSvneloba

kasacia niSnavs sasamarTlos ganaCenis an gadawyvetilebis ga-

saCivrebas da gadasinjvas zemdgom sasamarTlo instanciaSi.1108termini 

`kasacia~ warmodgeba laTinuri sityvisagan da qarTulad niSnavs gauq-

mebas, ganadgurebas.1109 saqarTvelos uzenaesi sasamarTlo sakasacio 

instanciis sasamarTloa, romelic 2005 wels Camoyalibda wminda saka-

sacio instanciis sasamarTlod. is ganixilavs sakasacio saCivars saa-

pelacio sasamarTloebis mier miRebul gadawyvetilebaze, uzenaesi 

sasamarTlos sisxlis saqmeTa palata ar axdens faqtobrivi garemoe-

bebis gamokvlevasa da xelaxal gadasinjvas da arc axali faqtebis 

dadgenas.1110 sakasacio sasamarTlos roli marTlmsajulebis ganxor-

cielebisa da kanonierebis principis damkvidrebis kuTxiT Zalian mniS-

vnelovania. igi xels uwyobs kanonis erTgvarovani ganmartebis damkvi-

drebasa da erTiani sasamarTlo praqtikis Camoyalibebas1111. sakasacio 

sasamarTlo sakasacio subieqtis mier Setanili sakasacio saCivris 

safuZvelze amowmebs saapelacio sasamarTlos ganaCenis kanonierebas 

da iRebs Sesabamis gadawyvetilebas. sakasacio instanciis sasamarT-

lo zedamxedvelobs marTlmsajulebis ganxorcielebas saqarTvelos 

saerTo sasamarTloebSi, Tavis saqmianobaSi xelmZRvanelobs kanon-

ierebis, kolegiurobis, saqveynoobis, mxareTa Tanasworobisa da Se-

jibrebiTobis, mosamarTleTa Seucvlelobis, xelSeuxeblobisa da da-

moukideblobis principebiT.1112 erTiani sasamarTlo praqtikis SeqmniT 

sakasacio sasamarTlo uzrunvelyofs sasamarTlo sistemis swraf da 

gamarTul funqcionirebas, saqmeTa gaWianurebis minimumamde dayvanas, 

swrafi marTlmsajulebis ganxorcielebas.1113

1. sakasacio saCivari

sakasacio saCivris ganxilvis safuZvels warmoadgens kasatoris 

mier Setanili sakasacio saCivari. sakasacio saCivriT ganaCeni SesaZloa 

1108 ganmartebiTi iuridiuli leqsikoni, Berliner Wissenschafts-Verlag, 2012, 52; Knauer,  
NStZ 2016, 1; Wolters/Janko, JuS 2004, 584.
1109 ucxo sityvaTa leqsikoni, 1989, 222.

1110 laliaSvili, 2015, 250; Hartmann/Schmidt, 2015, 338; Haumer, 2010 269.
1111 ivaniZe, komentarebSi: avtorTa jgufi, saqarTvelos sisxlis saproceso samar-

Tali, kerZo nawili, 2017, 802; Bock, JA 2011, 134; Huber/Michael, JuS 2009, 521; Knauer, 
NStZ 2016, 1-2; Weitner/Schuster, JA 2016, 60.
1112 saqarTvelos uzenaesi sasamarTlo, gzamkvlevi sasamarTlo saqmiswarmoebaSi, 

2009, 8.

1113 iqve, 10.
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gasaCivrdes rogorc mTlianad, ise nawilobriv. sakasacio saCivarSi 

miTiTiTebul unda iqnas im sasamarTlos dasaxeleba, sadac, Seitane-

ba sakasacio saCivari, im piris monacemebi, romelsac Seaqvs saCivari, 

gasaCivrebuli ganaCenis saxe _ gamamarTlebeli Tu gamamtyunebeli, 

ganaCenis damdgeni saapelacio sasamarTlos dasaxeleba da ganaCenis 

dadgenis TariRi, vinaidan swored am TariRidan aiTvleba ganaCenis 

gasaCivrebis vada. saCivarSi miTiTebuli unda iyos momCivnis azri da 

Sesabamisi dasabuTeba. sakasacio saCivari momCivans Seaqvs ganaCenis 

gamomtan sasamarTloSi misi gamocxadebidan erTi Tvis vadaSi. 

saCivris dasaSvebad cnobidan 1 Tvis vadaSi imarTeba sakasacio 

sxdoma. xolo Semajamebel gadawyvetilebas sasamarTlo iRebs sa-

samarTloSi saqmisa da saCivris Sesvlidan ara ugvianes 6 Tvisa. sisx-

lis samarTlis saproceso kanonmdeblobiT daculia patimris ufleba, 

daeswros sasamarTlos sxdomebs. 

2. sakasacio sasamarTlos mier adamianis uflebaTa evropuli 

konvenciisa da precedentuli samarTlis gamoyenebis praqtika

uzenaes sasamarTloSi saqmis ganxilvis Semdgom yvelaze mniS-

vnelovan etaps warmoadgens ganaCenis gamotana. sakasacio sasamarTlo 

ganaCeniT iRebs erT-erT gadawyvetilebas, kerZod, auqmebs saapela-

cio sasamarTlos ganaCens da mis nacvlad adgens gamamarTlebels, 

auq mebs saapelacio sasamarTlos gamamarTlebel ganaCens da mis nacv-

lad adgens gamamtyunebel ganaCens; cvlileba Seaqvs saapelacio sa-

samarTlos ganaCenSi; ucvlelad tovebs saapelacio sasamarTlos gana-

Cens da uars ambobs sakasacio saCivris dakmayofilebaze. sakasacio 

sasamarTlos ganaCeni cvlis saapelacio sasamarTlos mier gamotanil 

ganaCens. sisxlis samarTlis saproceso kanonmdebloba uzrunvelyofs 

piris dacvas mis mimarT dadgenili ganaCenis sauaresod Sebrunebisgan 

rogorc saapelacio sasamarTloSi, aseve sakasacio instanciis sa-

samarTloSi. rogorc apelaciis, ise kasaciis SemTxvevaSi sakasacio 

palatas nebismieri zemoT CamoTvlili gadawyvetilebis miRebisas 

akisria didi pasuxismgebloba, vinaidan marTlmsajulebis ganxor-

cielebis umaRlesi da saboloo instanciis sasamarTloa. Sesabamisad, 

sakasacio ganaCeni dasabuTebul unda iqnas1114. bolo wlebSi sakasacio 

sasamarTlo ganaCenis dasabuTebis nawilSi xSirad iyenebs adamianis 

uflebaTa evropul konvenciasa da evrosasamarTlos gadawyvetile-

bebs, rac friad misasalmebelia, vinaidan sakasacio sasamarTlo war-

1114 Bock, JA 2011, 134; BVerfG, NStZ 2002, 487-489; BGH, NStZ 2003, 103. Dahs, NStZ 2001, 298.
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moadgens bolo instanciis sasamarTlos da misi gadawyvetilebebi 

mniSvnelovania rogorc pirveli, ise saapelacio sasamarTlosTvis, 

Sesabamisad, uzenaesi sasamarTlos mier evropuli sasamarTlos prec-

edentuli samarTlis gamoyenebas principuli mniSvneloba aqvs. uzena-

esma sasamarTlom ramdenime sakvanZo sakiTxTan dakavSirebiT sain-

tereso ganmarteba gaakeTa, sadac moyvanil iqna evrosasamarTlos 

gadawyvetilebebi da evrokonvenciis Sesabamisi muxlebi. erT-erT 

sisxlis samarTlis saqmeze, romelic exeboda eqstradiciis sakiTxs, 

dacvis mxare uTiTebda, rom samive sasamarTlo sxdomaze ise moxda 

braldebulis mimarT saeqstradicio patimrobis gamoyeneba, rom ar 

umsjeliaT imaze, Tu ratom ar iqneboda sakmarisi mocemul SemTx-

vevaSi patimrobaze naklebad SemzRudveli RonisZiebis gamoyeneba. ad-

vokatis ganmartebiT, misi dacvis qveS myofi warmoadgenda israelis 

moqalaqes da momTxovni qveyana brals sdebs danaSaulis CadenaSi, 

romlis xasiaTidan gamomdinarec, arsebobda `arsebiTi safuZvlebi 

varaudisaTvis~, rom moldovas respublikaSi daemuqreboda wamebis, 

araadamianuri da damamcirebeli mopyrobis safrTxe.1115 palatam 

ganmarta, rom sakasacio saCivarSi dacvis mxare eqstradicias daqvem-

debarebuli piris mimarT wamebis, araadamianuri da damamcirebeli 

mopyrobisadmi daqvemdebarebis argumentebs uTiTebs zogadad, kasa-

torma ki unda daasabuTos, Tu ratom arsebobs misi dacvis qveS myofi 

piris uflebebis Selaxvis riski. sxva sityvebiT, warmodgenili masale-

bidan unda dasturdebodes eqstradicias daqvemdebarebuli piris in-

dividualuri saqme konkretulad ra mizeziT warmoSobs evropuli 

konvenciis me-3 muxlis darRvevis saSiSroebas. aRniSnulis dasasab-

uTeblad palatam miuTiTa evropuli sasamarTlos gadawyvetileba 

saqmeze: ̀ Samaevi da sxvebi saqarTvelos winaaRmdeg~ (Shamayev and Others 
v. Georgia and Russia) da `mamtlukovi da askarovi TurqeTis winaaRmdeg~ 

(Mamatkulov and Askarov v. Turkey), sadac, evropulma sasamarTlom 

ganmarta, rom ganzogadebuli xasiaTis cnobebi, sxva specifikuri 

samxilis gareSe, ar warmoadgens sakmaris mtkicebulebas1116. ukanono 

mopyrobis Sesaxeb gancxadeba dasabuTebuli unda iyos Sesabamisi mt-

kicebulebiT1117. amdenad, mocemul SemTxvevaSi kasatoris zogadi xasi-

aTis miTiTebebi ar warmoadgens sakmaris garemoebas eqstradiciis 

ganxorcielebaze uaris TqmasTan mimarTebiT. kasaciam aseve mniS-

vnelovani ganmarteba gaakeTa arasrulwlovnis mier sasjelis moxdis-

agan Tavis aridebis SemTxvevaSi xandazmulobis vadis dinebis SeCere-

1115 saqarTvelos uzenaesi sasamarTlos 2017 wlis 21 noembris 30/17ap ganaCeni, 4.

1116 Shamayev and Others v. Georgia and Russia, ganacxadi No. 36378/02, §352.
1117 Mamatkulov and Askarov v. Turkey, ganacxadi No. 46827/99, No. 46951/99,  §70.
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basTan dakavSirebiT. erT-erT sisxlis samarTlis saqmeze advokati 

iTxovda gamamtyunebeli ganaCenis xandazmulobis gasvlis gamo, aras-

rulwlovani msjavrdebulis sasjelis moxdisagan gaTavisuflebas. 

moTxovnas safuZvlad daudo arasrulwlovanTa marTlmsajulebis 

kodeqsis 36-e muxli, romlis Tanaxmadac, arasrulwlovani msjavrde-

buli Tavisufldeba sasjelis moxdisagan, Tu kanonier ZalaSi Sesuli 

gamamtyunebeli ganaCeni gansakuTrebiT mZime danaSaulis msjavrdebi-

dan 7 welSi ar aRsrulebula. amasTan, misi ganmartebiT, vinaidan 

aRniSnuli kodeqsi ar Seicavs xandazmulobis vadis SeCerebis damdgen 

normebs, rac SeiZleba miuTiTebdes an kanonmdeblis kvalificiur du-

milze, an sakanonmdeblo xarvezze, xarvezis aRmofxvris mizniT, saqar-

Tvelos sisxlis samarTlis kodeqsis 76-e muxlis me-2 nawilis gamoye-

neba `arasrulwlovanTa marTlmsajulebis kodeqsis~ 36-e muxlTan 

mimarTebiT dauSvebelia, vinaidan igi SesaZlebelia wamebis tolfasad 

iqnas miCneuli.1118 sakasacio palatam ar gaiziara dacvis mxaris pozi-

cia, arasrulwlovnis mier sasjelis moxdisagan Tavis aridebis SemTx-

vevaSi, saqarTvelos ssk-is 76-e muxlis me-2 nawilis gamoyenebis dauS-

veblobis Taobaze. arasrulwlovanTa marTlmsajulebis kodeqsis me-2 

muxlis me-3 nawili adgens, rom arasrulwlovanTa marTlmsajulebis 

procesSi gamoiyeneba saqarTvelos sxva normatiuli aqtebis debule-

bebic (gansaxilvel SemTxvevaSi, saqarTvelos sisxlis samarTlis kod-

eqsis 76-e muxlis me-2 nawili), Tu isini ar ewinaaRmdegeba am kodeqss 

an/da arasrulwlovnisTvis SeRavaTs iTvaliswinebs. mocemuli danawe-

sis mizania, arasrulwlovanTa marTlmsajulebis procesSi ar darCes 

mouwesrigebeli samarTlebrivi sferoebi. xandazmulobis vadis 

dinebis SeCereba ar warmoadgens kodeqsis miznebisa da principebis 

sawinaaRmdego debulebas, vinaidan arasrulwlovanTa marTlmsa-

julebis kodeqsis 36-e muxliT dadgenilia mxolod sasjelis moxdisa-

gan gaTavisuflebis specifikuri vadebi, xolo vadis dinebis gansx-

vavebuli wesi an vadis dinebis SeCerebis akrZalva amave kodeqsiT 

mowesrigebuli ar aris, amdenad, saqarTvelos sisxlis samarTlis 

kodeqsis 76-e muxlis me-2 nawilis Sinaarsi araTu ewinaaRmdegeba, ara-

med avsebs arasrulwlovanTa marTlmsajulebis kodeqsis 36-e muxls. 

palatam ganaCenis dasabuTebisas ganmarta, rom  bavSvis WeSmarit in-

teress gaaCnia sakuTari Sefasebis sazRvrebi, kerZod, sasamarTlo 

gadawyvetilebis miRebis dros mowodebulia, SearCios iseTi saxis 

RonisZieba, romlis meSveobiTac bavSvis sazogadoebaSi integracia 

warmatebiT ganxorcieldeba da amasTan, igi kanonisa Tu adamianis 

uflebebis dacvis surviliTa da pativiscemiT ganimsWvaleba. palatam 

1118 saqarTvelos uzenaesi sasamarTlos 2017 wlis 17 martis #558ap-16 ganaCeni.
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aseve miuTiTa, rom bavSvis saukeTeso interesis mniSvneloba agreTve 

gaTvaliswinebulia gaeros minimaluri standartuli wesebi arasrul-

wlovanTa mimarT marTlmsajulebis ganxorcielebis Sesaxeb („pekinuri 

wesebi~) me-17 muxliT, gaero-s saxelmZRvanelo principebiT arasrul-

wlovanTa mier Cadenil danaSaulTan dakavSirebiT („riadis saxelmZR-

vanelo principebi~) me-5 muxliT da evropis sabWos ministrTa komite-

tis saxelmZRvanelo direqtivebiT bavSvze orientirebuli 

marTlmsajulebis Taobaze (miRebulia ministrTa komitetis mier 2010 

wlis 17 noembers, ministrTa moadgileebis 1098-e Sexvedraze) ̀ b~ para-

grafiT1119. sakasacio palata ganmartavs, rom bavSvis mimarT saqarT-

velos ssk-is 76-e muxlis me-2 nawilis gauTvaliswineblobis pirobeb-

Si, xandazmulobis vadis gasvlamde arasrulwlovanSi SesaZloa, 

gaizardos sasjelis moxdisagan Tavis aridebis cdunebis riski. ro-

gorc ganimarta, bavSvTa uflebaTa konvenciis Tanaxmad, gamoyenebuli 

RonisZieba bavSvs unda ganumtkicebdes adamianis uflebebisa da sxvaTa 

ZiriTadi Tavisuflebebisadmi pativiscemas, rac sasjelis moxdisagan 

Tavis aridebis SemTxvevaSi ver miiRweva. vinaidan, sasjelis moxdisa-

gan Tavis aridebis dros piri araTu ar cdilobs, gaanalizos dar-

Rveuli samarTlebrivi sikeTis mniSvneloba da misi qmedebiT gamowveu-

li marTlsawinaaRmdego Sedegi, aramed upirispirdeba saxelmwifos 

reaqcias (gamoxatuls gamamtyunebel ganaCenSi) mis mier Cadenil qmede-

baze. Sesabamisad, mocemul viTarebaSi, arasrulwlovani sruliad 

ugulebelyofs an mniSvnelovnad amcirebs sasjelis miznebis Ses-

rulebis SesaZleblobas1120. amdenad, palatis ganmartebiT, sasjelis-

gan Tavis aridebis SemTxvevaSi xandazmulobis vadis dinebis SeuCere-

bloba ar warmoadgens bavSvis sazogadoebaSi warmatebiT dabrunebis 

winapirobas da, Sesabamisad, saqarTvelos ssk-is 76-e muxlis me-2 

nawilis mimarT arasrulwlovanTa marTlmsajulebis kodeqsis me-2 

muxlis me-3 nawilis gamoyeneba efeqturad emsaxureba bavSvis sauke-

Teso interess. sakasacio palata agreTve ar daeTanxmeba dacvis mx-

aris pozicias, rom arasrulwlovnis mier sasjelis moxdisagan Tavis 

aridebis SemTxvevaSi xandazmulobis vadis dinebis SeCereba saqarT-

velos konstituciiTa da evropuli konvenciiT warmoadgens ukanono 

sasjels, romelic wamebis tolfasia. palata ganmartavs, rom, Tu 

kanonier ZalaSi Sesuli gamamtyunebeli ganaCeniT dadgenili sasjeli 

pirs ar mouxdia, Tavi aarida sasjelis moxdas, arasrulwlovanTa mar-

Tlmsajulebis kodeqsis me-2 muxlis me-3 nawilisa da saqarTvelos 

sisxlis samarTlis kodeqsis 76-e muxlis me-2 nawilis gamoyenebiT xan-

1119 uzenaesi sasamarTlos 2017 wlis 17 martis №558ap-16 ganaCeni.
1120 uzenaesi sasamarTlos 2017 wlis 17 martis №558ap-16 ganaCeni.
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dazmulobis vadis dineba SeCerdeba, ris gamoc mas ekisreba valdeb-

uleba, Cadenili qmedebisaTvis kanoniT dadgenili wesiT moixados 

sasjeli. metic, evropuli sasamarTlos praqtikidan ar gamomdin-

areobs sasjelis moxdisagan Tavis aridebis SemTxvevaSi xandazmulo-

bis vadis SeCerebis faqtis wamebasTan gaigiveba. palatam aRniSnul 

sakiTxTan mimarTebaSi miuTiTa evrosasamarTlos gadawyvetilebebi 

(Harakchiev & Tolumov v. Bulgaria, Vinter and Others v. the United Kingdom;   
Aleksanyan v. Russia; Kafkaris v. Cyprus), romlebSic evropuli sasamarTlo 

sasjelTan dakavSirebul sakiTxTa mowesrigebas (sasjelis gadaxedva, 

sasjelis gadavadeba, sasjelisgan gaTavisufleba...) saxelmwifos 

arCevanis farglebSi tovebs, gamonakliss, magaliTad, warmoadgens 

uvado Tavisuflebis aRkveTa, gaTavisuflebis pirobis arsebobis gar-

eSe1121.

3. saqmis didi palatisTvis gadacema

sisxlis samarTlis saproceso kodeqsis 304-e muxlis Tanaxmad, 

sakasacio wesiT ganmxilvel sasamarTlo palatas ufleba aqvs did 

palatas gadasces saqme gansaxilvelad. did palatas saqme gadaecema 

im SemTxvevaSi, Tu saqmis ganxilvasa da gadawyvetas gansakuTrebuli 

mniSneloba aqvs erTgvarovani sasamarTlo praqtikis CamoyalibebisT-

vis da saqme Tavisi SinaarsiT warmoadgens iSviaT samarTlebriv prob-

lemas. SesaZlebelia Tu ara sakasacio palatam did palatas gadasces 

saqme, Tu sakasacio palata ar iziarebs didi palatis mier adre Ca-

moyalibebul samarTlebriv Sefasebas? aRniSul sakiTxs awesrigebs 

`saerTo sasamarTloebis Sesaxeb~ organuli kanonis me-17 muxlis me-5 

punqti, romlis Tanaxmadac, saqmis sakasacio wesiT ganmxilveli sa-

samarTlo motivirebuli ganCinebiT saqmes gansaxilvelad gadascems 

uzenaesi sasamarTlos did palatas, Tu sakasacio palata ar iziarebs 

didi palatis mier adre Camoyalibebul samarTlebriv Sefasebas.

4. adamianis uflebaTa evropuli sasamarTlosadmi 

sakonsultacio daskvnisTvis mimarTva

sisxlis samarTlis saproceso kanonmdebloba iTvaliswinebs evro-

puli sasamarTlosadmi sakonsultacio daskvnisTvis mimarTvis ufle-

bamosilebiT sargeblobis SesaZleblobas.1122 sakasacio sasamarTloSi 

1121 Harakchiev & Tolumov v. Bulgaria, ganacxadi, No. 15018/11, N6119/12, §243; Vinter and 
Others v. the United Kingdom, ganacxadi,  No. 66069/09,  130/10, 3896/10, §104, 107; Aleksan-
yan v. Russia, No. 46468/06,  §138; Kafkaris v. Cyprus,  ganacxadi, No. 21906/04, §99.

1122 am uflebiT sakasacio sasamarTlo sargeblebs adamianis uflebaTa da ZiriTad-
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saqmisa da saCivris Sesvlis Semdeg, Tuki sakiTxi adamianis uflebaTa 

da ZiriTad TavisuflebaTa dacvis konvenciiT da misi oqmebiT gaT-

valiswinebuli uflebebisa da Tavisuflebebis ganmartebas an gamo-

yenebas Seexeba, sakasacio sasamarTlos ufleba aqvs sakonsultacio 

daskvnisaTvis mimarTos adamianis uflebaTa evropul sasamarTlos.1123 

Tanamedrove saerTaSoriso-samarTlebriv sistemaSi adamianis ufle-

baTa evropuli sasamarTlo miiCneva erT-erT yvelaze efeqtian or-

ganod, romlis saqmianobac gavlenas axdens wevr saxelmwifoTa 

samarTlebriv sistemebze. strasburgis sasamarTlo daarsda, raTa 

`uzrunvelyofil iqnas konvenciisa da misi oqmebis xelmomwer mxareTa 

mier aRiarebul valdebulebaTa pativiscema~.1124 evropuli sasamarT-

lo subsidiuri, anu damatebiTi xasiaTisaa, vinaidan misi amocanaa ga-

nixilos uflebaTa darRvevis konkretuli faqtebi, romelTa mogvare-

bac ver moxerxda erovnul doneze.1125 sasamarTlo ar aris erovnuli 

sasamarTlo xelisuflebis zemdgomi meoTxe instancia.1126 am organos 

ar SeuZlia Secvalos erovnuli normatiuli Tu individualuri aqti. 

gadawyvetilebebSi sasamarTlos araerTxel miuTiTebia im garemoeba-

ze, rom ver gascems brZanebebs. magaliTad, saqmeze _ selmuni safran-

geTis winaaRmdeg _ ganmcxadebeli moiTxovda, darCenili vada moexa-

da niderlandebis cixeSi. niderladebis mxare, saqmis garemoebebidan 

gamomdinare, ar iyo amis winaaRmdegi. magram strasburgis sasamarT-

lom ganmarta, rom, konvenciis Tanaxmad, mas ara aqvs uflebamosileba, 

gasces amgvari brZaneba.1127 sasamarTlos SeuZlia mxolod daafiqsiros, 

rom ama Tu im samarTlebrivi aqtis moqmedebis Sedegad  konvenciis 

debuleba dairRva. magram, miuxedavad amisa, rekomendacias didi mniS-

vneloba eniWeba Cveni qveynis marTlmsajulebis organoebisaTvis.

TavisuflebaTa dacvis konvenciis me-16 oqmis saqarTvelos mimarT amoqmedebis 

dRidan.

1123 ivaniZe, komentarebSi: avtorTa jgufi, saqarTvelos sisxlis saproceso samar-

Tali, kerZo nawili, 2017, 839.

1124 konvenciis 21-e muxlis 1-li punqti.

1125 me-13 muxlSi aRniSnulia, rom `yvelas, visac daerRva am konvenciiT gaTva-

liswinebuli uflebebi da Tavisuflebebi, eqneba efeqturi zomis miRebis ufleba 

erovnuli xelisuflebis winaSe.

1126 Ress, 1993, 802.
1127 Selmouni v. France, ganacxadi, No. 25803/94.
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IV. daskvna

mosamarTleebis mier adamianis uflebaTa da TavisuflebaTa ev-

ropuli sasamarTlos praqtikis gacnobasa da gamoyenebas gansakuTre-

buli mniSvneloba aqvs. mosamarTleebis mier evropuli sasamarTlos 

praqtikis gacnoba da misi precedentuli gadawyvetilebebis gaana-

lizeba xels Seuwyobs marTlmsajulebaSi adamianis uflebaTa dac-

vis evropuli standartebis realur damkvidrebas. evropis adamianis 

uflebaTa sasamarTlos praqtikis gacnoba sasamarTlo korpusisaT-

vis sasargebloa rogorc samarTlebrivi TvalsazrisiT, aseve im pasu-

xismgeblobis gaazrebisaTvis, romelsac TiToeuli mosamarTle iRebs 

Tavis Tavze ganaCenis gamotanisas. TiToeuli mosamarTle saqmis gan-

xilvisas unda iTvaliswinebdes, rom mis mier gamotanili gadawyvetile-

ba SesaZloa gaxdes kritikis sagani, gasaCivrdes da gaxdes adamianis 

uflebaTa evropuli sasamarTlos msjelobis sagani. swored amitomac 

eniWeba adamianis uflebaTa da TavisuflebaTa evropuli sasamarT-

los mier miRebuli gadawyvetilebebisa da evrokonvenciis Sesabamisi 

muxlebis gamoyenebas gansakuTrebuli mniSvneloba. dRes miRebuli 

gadawyvetilebebi iqneba momavalSi Cveni saxelmwifos avtoritetis 

ganmsazRvreli erT-erTi kriteriumi.
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I. Sesavali

saqarTvelos kanonmdeblobis mixedviT sasjelis aRsrulebas 

(patimrobis CaTvliT) qveynis mTel teritoriaze axorcielebs saqar-

Tvelos iusticiis saministros sistemaSi Semavali specialuri peni-

tenciuri samsaxuri. patimrobisa da Tavisuflebis aRkveTis uSualod 

aRmasrulebeli organo aris specialuri penitenciuri samsaxuris 

penitenciuri dawesebuleba, xolo arasapatimro sasjelTa aRsrule-

bas axorcielebs arasapatimro sasjelTa aRsrulebisa da probaciis 

erovnuli saagento.
2017 wels ganxorcielda sakanonmdeblo cvlilebebi, romelic 

Seexo rogorc arasapatimro sasjelebs, aseve msjavrdebulTa reso-

cializaciis sakiTxebs. kerZod, reformis farglebSi Sinapatimroba, 

rogorc sasjelis saxe, SemoRebul iqna srulwlovnebisTvisac, xolo 

Tavisuflebis SezRudvis dawesebuleba gauqmda da Seiqmna gaTavisuf-

lebisTvis momzadebis Tavisuflebis aRkveTis dawesebuleba. aRniSnu-

li reformebis mizania sasjelaRsrulebis sistemis gadatvirTulo-

basTan brZola da msjavrdebulis resocializaciaze zrunva.

II. sasjelaRsrulebis samarTlis principebi da mizani

sasjelaRsrulebis samarTlis principebi da mizani mocemulia 

patimrobis kodeqsis pirvel muxlSi. am muxlis Tanaxmad, saqarTvelo-

Si patimrobisa da Tavisuflebis aRkveTis aRsruleba xorcieldeba 

kanonierebis, humanizmis, demokratiulobis, kanonis winaSe Tanasworo-

bisa da sasjelis individualizaciis principebze dayrdnobiT.

humanizmis principis erT-erT mniSvnelovan gamovlinebad unda 

CaiTvalos 1997 wels saqarTveloSi sikvdiliT dasjis gauqmeba.1128

patimrobis kodeqsis mizania patimrobisa da Tavisuflebis aRkve-

Tis aRsruleba, axali danaSaulis Tavidan acileba da msjavrdebulis 

resocializacia. msjavrdebulis resocializaciis, danaSaulis pre-

venciisa da sareabilitacio programebis mecnieruli Seswavlis mizniT 

SesaZlebelia kriminologiuri kvlevebis ganxorcieleba (patimrobis 

kodeqsis muxli 1181). 

1128 SalikaSvili/miqanaZe/xasia, 2014, 11.
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III. msjavrdebulTa statistikuri monacemebi da misi analizi

1. penitenciur dawesebulebaTa raodenoba

dReis mdgomareobiT qveyenaSi arsebobs 15 penitenciuri dawese-

buleba, sadac, patimarTa saerTo limitirebuli raodenoba 12 493-s 

Seadgens. penitenciur dawesebulebas xelmZRvanelobs penitenciuri 

dawesebulebis direqtori. penitenciur dawesebulebaSi muSaoben spe-

cialuri penitenciuri samsaxuris oficrebi da rigiTebi, agreTve 

penitenciuri dawesebulebis is sajaro mosamsaxureebi, romlebic 

am penitenciur dawesebulebaSi uSualod asruleben lojistikur, 

safinanso, organizaciul da samarTlebriv uzrunvelyofasTan da-

kavSirebul funqciebs. penitenciur dawesebulebaSi msjavrdebulTa 

samedicino momsaxurebas uzrunvelyofen samedicino departamentis 

mosamsaxureebi.

2. msjavrdebulTa statistika

2018 wlis Tebervlis TveSi, 15 penitenciur dawesebulebaSi, sul 

8 009 msjavrdebuli iricxeboda. saerTo SefardebiT dawesebulebebSi 

ganTavsebul pirTa 84.7%-s msjavrdebulebi Seadgendnen, xolo amave 

periodis monacemebiT, 8 penitenciur dawesebulebaSi sul 1 448 bral-

debuli iricxeboda. saerTo SefardebiT dawesebulebebSi ganTavse-

bul pirTa 15.3%-s braldebulebi Seadgendnen. Sesabamisad, bralde-

bulTa da msjavrdebulTa saerTo raodenoba 2018 wlis Tebervlis 

TveSi Seadgenda 9 457 pirs, romelTagan 9 178 kaci, 279 qali iyo. 

braldebulebisa da msjavrdebulebis saerTo ricxvma (9 457) 100 000 

sul mosaxleze 250 patimari Seadgina. msjavrdebulTa 39% sasjels 

ixdis ekonomikuri, 22% _ adamianis winaaRmdeg da 29% sazogadoebrivi 

uSiSroebisa da wesrigis winaaRmdeg mimarTuli danaSaulisaTvis.1129

2018 wlis Tebervlis statistikuri monacemebiT arasrulwlovan 

(14-17 weli) braldebul vaJTa raodenoba iyo 18, xolo msjavrdebul-

Ta _ 21. amave saangariSo periodSi saqarTvelos penitenciur sistemaSi 

ganTavsebulni iyo 41 ucxo qveynis 470 moqalaqe da sami moqalaqeobis 

armqone piri. ucxoelTagan udidesi nawili TurqeTze, azerbaijansa 

da ruseTze modis.1130

1129 http://www.moc.gov.ge (nanaxia: 7.04.2018)
1130 http://www.moc.gov.ge (nanaxia: 7.04.2018)
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IV. penitenciuri dawesebulebis tipebi da personali

patimrobis kodeqsis Tanaxmad, penitenciur dawesebulebaSi arse-

bobs Tavisuflebis aRkveTis Semdegi tipebi: a) gaTavisuflebisTvis 

momzadebis Tavisuflebis aRkveTis dawesebuleba; b) dabali riskis 

Tavisuflebis aRkveTis dawesebuleba; g) naxevrad Ria tipis Tavi-

suflebis aRkveTis dawesebuleba; d) daxuruli tipis Tavisuflebis 

aRkveTis dawesebuleba; e) gansakuTrebuli riskis Tavisuflebis aRkve-

Tis dawesebuleba; v) arasrulwlovanTa sareabilitacio dawesebuleba; 

z) qalTa specialuri dawesebuleba.

Tavisuflebis aRkveTis tipebSi msjavrdebulTa ganawileba xdeba 

msjavrdebulis pirovnebisa da Cadenili danaSaulis gaTvaliswinebiT.

gaTavisuflebisTvis momzadebis Tavisuflebis aRkveTis daweseb-

ulebaSi msjavrdebulis werilobiTi TanxmobiT Tavsdeba dabali an 

saSualo riskis mqone msjavrdebuli, romlis mier faqtobrivad mosax-

deli sasjelis vada ar aRemateba 1 wels. 

gaTavisuflebisTvis momzadebis Tavisuflebis aRkveTis dawe-

sebulebaSi moTavsebul pirs aqvs saSualeba datovos dawesebuleba 

swavlis an dasaqmebis SemTxvevaSi, an saqarTvelos kanonmdeblobiT 

dadgenil dasvenebisa da uqme dReebSi, an dasabuTebuli moTxovnis 

SemTxvevaSi, 1 kviris ganmavlobaSi ara umetes 3 dRe-Ramisa.

dabali riskis Tavisuflebis aRkveTis dawesebulebaSi Tavsdeba 

msjav rdebuli, romlis pirovnuli Tvisebebi, danaSaulis Cadenis mo-

tivi, damdgari marTlsawinaaRmdego Sedegi an/da Tavisuflebis aRkve-

Tis dawesebulebaSi gamovlenili qceva iZleva imis varaudis safuZ-

vels, rom misgan momdinare safrTxe dabalia. 

naxevrad Ria tipis Tavisuflebis aRkveTis dawesebulebaSi mo-

Tavsebulia is piri, romelic msjavrdebulia naklebad mZime an mZime 

danaSaulisaTvis da romlisTvisac daniSnuli Tavisuflebis aRkveTis 

vada ar aRemateba 10 wels; an gadmoyvanilia sxva tipis Tavisuflebis 

aRkveTis dawesebulebidan; qali, romelsac Sefardebuli aqvs sasjeli 

vadiani Tavisuflebis aRkveTis saxiT.

daxuruli tipis Tavisuflebis aRkveTis dawesebulebaSi Tavsdeba 

piri, romelic pirvelad aris msjavrdebuli ganzraxi, gansakuTrebiT 

mZime danaSaulisaTvis, sasamarTlos mier ganesazRvra 10 welze meti 

vadiT Tavisuflebis aRkveTa; ganzraxi danaSaulisaTvis araerTgzis 

nasamarTlevi piri, uvado TavisuflebaaRkveTili piri da adre na-

samarTlevi piri, romlebsac sasjelis saxiT gansazRvruli hqondaT 

Tavisuflebis aRkveTa, agreTve msjavrdebuli, romelic gadmoyvanil-

ia sxva tipis Tavisuflebis aRkveTis dawesebulebidan.
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gansakuTrebuli riskis Tavisuflebis aRkveTis dawesebulebaSi 

sasjelis mosaxdelad Tavsdeba saSiSroebis maRali riskis msjavrde-

buli, romlis pirovnuli Tvisebebi, kriminaluri avtoriteti, dana-

Saulis Cadenis motivi, damdgari marTlsawinaaRmdego Sedegi an/da 

Tavisuflebis aRkveTis dawesebulebaSi gamovlenili qceva mniSvnelo-

van safrTxes uqmnis an SeiZleba Seuqmnas Tavisuflebis aRkveTis dawe-

sebulebas an garSemomyofT, agreTve sazogadoebis, saxelmwifos an/da 

samarTaldamcveli organoebis usafrTxoebas.

Tu ra raodenobis paemnis uflebiT, satelefono saubris xan-

grZlivobiT isargeblebs msjavrdebuli, damokidebulia daweseb-

ulebis tipze. mag.: dabali riskis Tavisuflebis aRkveTis daweseb-

ulebaSi moTavsebul msjavrdebuls ufleba aqvs 1 Tvis ganmavlobaSi 

hqondes 4 xanmokle paemani, xolo waxalisebis formiT _ TveSi 2 dam-

atebiTi xanmokle paemani, naxevrad Ria tipis Tavisuflebis aRkveTis 

dawesebulebaSi moTavsebuls _ 1 Tvis ganmavlobaSi 2 xanmokle pae-

mani, xolo waxalisebis formiT _ TveSi 1 damatebiTi xanmokle paemani, 

daxuruli tipis Tavisuflebis aRkveTis dawesebulebaSi myof pirs _ 

1 Tvis ganmavlobaSi 1 xanmokle paemani, xolo waxalisebis formiT _ 

TveSi 1 damatebiTi xanmokle paemani, xolo gansakuTrebuli riskis 

Tavisuflebis aRkveTis dawesebulebaSi myofs ki _ 1 Tvis ganmavlobaSi 

1 xanmokle paemani, xolo waxalisebis formiT _ TveSi 1 damatebiTi 

xanmokle paemani. yvelaze SezRudulad paemnisa da satelefono sarge-

blobis uflebiT sargebloben gansakuTrebuli riskis Tavisuflebis 

aRkveTis dawesebulebaSi myofi msjavrdebulebi. 

V. adamianis uflebebi penitenciur dawesebulebaSi

1. sacxovrebeli pirobebi da higiena

patimrobis kodeqsis me-15 muxlis Tanaxmad, erT msjavrdebulze 

sacxovrebeli farTobis norma braldebulTa/msjavrdebulTa sam-

kurnalo dawesebulebasa da Tavisuflebis aRkveTis dawesebulebaSi 

ar unda iyos 4 kv. metrze naklebi. erT braldebulze sacxovrebeli 

farTobis norma patimrobis dawesebulebaSi ar unda iyos 3 kv. metrze 

naklebi. cixis sacxovrebels unda hqondes fanjara, romelic uzrun-

velyofs bunebriv ganaTebas. is agreTve uzrunvelyofili unda iyos 

gaTbobiT, bunebrivi an/da xelovnuri ventilaciiT. orsul qals, me-

ZuZur dedas, avadmyofs, SezRuduli SesaZleblobis mqone pirs, xan-

dazmulebs (qals _ 60 wlidan, mamakacs _ 65 wlidan) unda hqondeT 

sxvebTan SedarebiT gaumjobesebuli sayofacxovrebo pirobebi.
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saqarTvelos saxalxo damcveli 2017 wlis saparlamento moxsene-

baSi gaumarTleblad miiCnevs patimrobis kodeqsiT braldebulis mi-

nimalur sacxovrebel farTad 3 kv.m. gansazRvras da acxadebs, rom 

braldebulebi msjavrdebulebTan SedarebiT, ufro metad SemzRud-

vel pirobebSi ar unda iyvnen.1131 amave angariSis mixedviT, #2, N8, 12, 

N14, N15 da N17 dawesebulebebSi kvlav gamowvevas warmoadgens yvela 

msjavrdebulis 4 kv.m. minimaluri piradi farTiT uzrunvelyofa.1132

patimrobis kodeqsis 21-e muxlis Tanaxmad, patimars unda hqondes 

SesaZlebloba, daikmayofilos bunebrivi fiziologiuri moTxovnebi 

da daicvas piradi higiena pativisa da Rirsebis Seulaxavad, maT Soris 

igulisxmeba Sxapis kviraSi orjer miRebis SesaZlebloba da saparik-

maxero momsaxurebiT aranakleb TveSi erTxel sargebloba. 

saxalxo damcveli, ra Tqma unda, miesalmeba saministros Zalisx-

mevas gegmuri saremonto samuSaoebis Catarebis gziT, materialuri 

pirobebis (infrastruqturis cveTiT gamowveuli) gauaresebis Tavi-

dan asacileblad, Tumca, miuxedavad mcdelobisa, kvlavac arsebobs 

problemebi saknebSi sanitariul-higienuri pirobebis dacvis mxriv, 

saTanado ventilaciasa da arasakmaris ganaTebasTan dakavSirebiT. 

dawesebulebaSi arsebuli mZime sayofacxovrebo pirobebidan gamomdi-

nare, ucvlelia saxalxo damcvelis rekomendacia me-7 dawesebulebis 

daxurvis Sesaxeb.1133

2. paemnis ufleba

braldebulis/msjavrdebulis sazogadoebisagan sruli izolacia 

dauSvebelia. patimris sazogadoebasTan urTierToba aris resocia-

lizaciis erT-erTi aucilebeli piroba.1134 patimrobis kodeqsi iTva-

liswinebs msjavrdebulis garesamyarosTan urTierTobis SesaZleblo-

bebs, maT Soris yvelaze mniSvnelovania paemnis ufleba. saqarTvelos 

kanonmdebloba iTvaliswinebs paemnis ganxorcielebis ramdenime SesaZ-

leblobas. 

a) xanmokle paemani

patimrobis kodeqsis me-17 muxlis Tanaxmad, braldebuls/msjav-

rdebuls misi werilobiTi Txovnis safuZvelze SeiZleba mieces Tavis 

1131 saqarTvelos saxalxo damcvelis 2017 wlis saparlamento moxseneba, 48.

1132 igive, 47.

1133 iqve.

1134 SalikaSvili/miqanaZe/xasia, 2014, 167.
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axlo naTesavebTan (Svili, meuRle, piri, romelTanac saerTo Svili hyavs, 

mSobeli (mSvilebeli), dedinacvali, maminacvali, meuRlis mSobeli, 

geri, naSvilebi da misi STamomavali, SviliSvili, da, Zma, diswuli, 

Zmiswuli da maTi Svilebi, bebia, papa, bebiis ded-mama, papis ded-mama 

(rogorc dedis, ise mamis mxridan), biZa (dedis Zma, mamis Zma), deida, 

mamida, biZaSvili, deidaSvili, mamidaSvili, agreTve piri, romelTanac 

cxovrobda da saerTo meurneobas eweoda penitenciur dawesebulebaSi 

moxvedramde bolo erTi wlis ganmavlobaSi) xanmokle paemnis ufleba. 

garda zemoCamoTvlil pirebTan paemnis SesaZleblobisa penitenciuri 

dawesebulebis direqtoris TanxmobiT SeiZleba msjavrdebuls/bral-

debuls paemnis ufleba mieces sxva nebismier pirTan. xanmokle paemnis 

ganxorcieleba unda moxdes misi pativisa da Rirsebis Seulaxavad er-

Tidan or saaTamde vadiT. 

msjavrdebulis xanmokle paemani aris erTidan or saaTamde da misi 

raodenoba damokidebulia dawesebulebis tipze. braldebuli sarge-

blobs erTi Tvis ganmavlobaSi ara umetes 4 xanmokle paemnis ufle-

biT, romelic SeiZleba SeizRudos gamomZieblis an prokuroris dad-

genilebis safuZvelze.

ucxo qveynis moqalaqe patimars ufleba aqvs, SeuzRudavad Sexvdes 

Tavisi qveynis diplomatiur warmomadgenlebs. 

b) videopaemani

patimrobis kodeqsi iTvaliswinebs msjavrdebulis mier videopaemniT 

sargeblobis uflebas, rac gulisxmobs pirdapiri xmovani da vizual-

uri telexidiT saubars mis axlo naTesavTan, romelic imyofeba pro-

baciis erovnuli saagentos biuroSi sacxovrebeli adgilis mixedviT.

msjavrdebulis videopaemnis uflebis ganxorcielebis wessa da pi-

robebs adgens saqarTvelos sasjelaRsrulebisa da probaciis minis-

tris 2011 wlis 5 aprilis №55 brZaneba. brZanebis Tanaxmad, video-

paemani SeiZleba ganxorcieldes samuSao dReebSi 10:00 saaTidan 18:00 

saaTamde da misi xangrZlivobaa 15 wuTi. probaciis erovnuli saagen-

tos im oTaxSi, saidanac xorcieldeba videopaemani msjavrdebulTan, 

SeiZleba mxolod sami axlo naTesavis erTdroulad yofna.

videopaemnis ganxorcielebis ufleba ar gaaCniaT: gansakuTrebuli 

riskis Tavisuflebis aRkveTis dawesebulebaSi moTavsebul da gansa-

kuTrebiT saSiS msjavrdebulebs, kriminalur avtoritetebs. 

qveynis mZime socialuri da ekonomikuri pirobebis gaTvaliswinebiT 

videopaemani aris ojaxis wevrebis msjavrdebulTan komunikaciis erT-

erTi yvelaze saWiro forma.1135

1135 arsoSvili/miqanaZe/SalikaSvili, 2015, 265.
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g) xangrZlivi paemani

xangrZlivi paemani aris msjavrdebulis ojaxis wevrebTan, axlo 

naTesavebTan cxovreba Tavisuflebis aRkveTis dawesebulebis teri-

toriaze gamoyofil oTaxSi, cixis TanamSromlebis dauswreblad. 

xangrZlivi paemani grZeldeba ara umetes 23 saaTisa. msjavrdebuls 

ufleba aqvs: a) dabali riskis Tavisuflebis aRkveTis dawesebule-

baSi 1 wlis ganmavlobaSi hqondes 6 xangrZlivi paemani; b) naxevrad 

Ria tipis Tavisuflebis aRkveTis dawesebulebaSi 1 wlis ganmavlobaSi 

hqondes 3 xangrZlivi paemani; g) daxuruli tipis Tavisuflebis aRkve-

Tis dawesebulebaSi 1 wlis ganmavlobaSi hqondes 2 xangrZlivi paemani; 

d) arasrulwlovanTa sareabilitacio dawesebulebaSi 1 wlis ganmav-

lobaSi hqondes 4 xangrZlivi paemani. TiToeuli xangrZlivi paemnis 

safasuris odenobaa srulwlovan msjavrdebulebze 60 lari, xolo 

arasrulwlovnebze _ 30 lari.

d) saojaxo paemani

saojaxo paemani aris qali msjavrdebulis Sexvedra ojaxis 

wevrebTan, axlo naTesavebTan Tavisuflebis aRkveTis dawesebulebis 

teritoriaze, amisaTvis specialurad gamoyofil oTaxSi. saojaxo pae-

mani grZeldeba ara umetes 3 saaTisa.

garda paemnis uflebisa, msjavrdebuls ufleba aqvs isargeblos 

satelefono komunikaciiT, romlis pirobebi da raodenoba dadgeni-

lia penitenciuri dawesebulebis tipebis mixedviT.

3. Sromis ufleba

Sroma, rogorc resocializaciis umniSvnelovanesi saSuale-

ba aucilebelia msjavrdebulisaTvis.1136 patimrobis kodeqsi iTva-

liswinebs (muxli 110-1121) patimarTa dasaqmebis sam SesaZleblobas: 

penitenciuri dawesebulebis teritoriaze arsebul sawarmoSi; peni-

tenciuri dawesebulebis teritoriis gareT (gaTavisuflebisTvis 

momzadebis Tavisuflebis aRkveTis dawesebulebaSi moTavsebul pirs 

aqvs saSualeba datovos dawesebuleba dasaqmebis SemTxvevaSi) da cixis 

sameurneo samsaxurSi Caricxuli patimrebi exmarebian cixis adminis-

tracias sxvadasxva saqmianobis ganxorcielebaSi.

patimrobis kodeqsis 663-e muxlis Tanaxmad, gansakuTrebuli ris-

kis dawesebulebaSi moTavsebul patimrebs ar aqvT Sromis ufleba. 

am riskis dawesebulebaSi ZiriTadad Tavsdebian kriminaluri avto-

1136 Svabe, 2011, 216.
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ritetebi da saxelmwifos mizania Seamciros maTi gavlena msjavrde-

bulebze da uzrunvelyos cixis usafrTxoeba. Tumca aseTi midgoma 

aSkarad xels SeuSlis msjavrdebuli kriminaluri avtoritetis reso-

cializacias.1137 evrosabWos standartebiT saSiSi patimrebi Cveulebriv 

mopyrobas unda daeqvemdebaron.1138 2018 wlis Tebervlis monacemebiT 

penitenciuri dawesebulebis teritoriaze dasaqmebuli iyo 546, xolo 

cixis sameurneo samsaxurSi _ 443 patimari.1139

4. ganaTlebis ufleba

patimrobis kodeqsis Tanaxmad (muxli 113-1151), patimars cixis pi-

robebSi SeuZlia miiRos zogadi, profesiuli da umaRlesi ganaTle-

ba. ganaTlebis meSveobiT patimarma unda SeZlos sakuTari cxovrebis 

pozitiuri mimarTulebiT wayvana, xelaxla dawyeba.1140

penitenciuri dawesebuleba ki valdebulia Seqmnas pirobebi, raTa 

braldebulma/msjavrdebulma miiRos zogadi da profesiuli ganaTle-

ba. sasjelaRsrulebisa da probaciis saministros 2018 wlis Teberv-

lis monacemebiT zogad ganaTlebas iRebda 32, profesiuls (saser-

tifikato, kreditebi) _ 46, xolo umaRless _ 14 patimari.1141 2017 

wlis pirveli ivnisis sakanonmdeblo cvlilebiT gaTavisuflebisTvis 

momzadebis Tavisuflebis aRkveTis, dabali riskisa da arasrulwlov-

anTa sareabilitacio dawesebulebaSi moTavsebul msjavrdebulebs 

ufleba aqvT, isargeblon umaRlesi ganaTlebis pirvel safexurze 

(bakalavriati) ganaTlebis miRebis uflebiT.

5. janmrTelobis ufleba

patimrobis kodeqsis 24-e muxlis mixedviT, braldebuls/msjav-

rdebuls ufleba aqvs, isargeblos saWiro samedicino momsaxure-

biT. saWiroebis SemTxvevaSi braldebulisaTvis/msjavrdebulisaTvis 

xelmisawvdomi unda iyos penitenciur dawesebulebaSi nebadarTuli 

samkurnalo saSualebebi. moTxovnis SemTxvevaSi braldebuls/msjav-

rdebuls aqvs penitenciuri dawesebulebis mier SeZenilze meti Ri-

1137 SalikaSvili/miqanaZe/xasia, 2014, 74-84.

1138 koili, 2007, 81.

1139 http://www.moc.gov.ge (nanaxia 7.04.2018)
1140 koili, 2007, 100.

1141 http://www.moc.gov.ge (nanaxia 10.04.2018)
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rebulebis analogiuri Tvisebebis mqone samkurnalo saSualebis saku-

Tari saxsrebiT SeZenis ufleba. dasabuTebuli moTxovnis SemTxvevaSi 

braldebuls/msjavrdebuls ufleba aqvs, specialuri penitenciuri 

samsaxuris generaluri direqtoris nebarTviT, sakuTari saxsrebiT 

miiwvios piradi eqimi.

penitenciur dawesebulebaSi braldebulis/msjavrdebulis miRebi-

sas savaldebuloa misi janmrTelobis mdgomareobis Semowmeba. 

msjavrdebulis janmrTelobis mdgomareobasTan dakavSirebiT se-

riozuli problemebis winaSe idga saxelmwifo 2008-2012 wlebSi. nu-

lovani tolerantobis kriminalurma politikam, SejibrebiTobis 

principis gamoyenebam, mcire danaSaulebze adamianebisaTvis Tavisuf-

lebis aRkveTis gamoyenebam da cixidan gaTavisuflebis araefeqtur-

ma meqanizmebma cixeebis gadatvirTuloba gamoiwvia.1142 aRniSnuli ki 

pirdapir aisaxa msjavrdebulebis janmrTelobis uflebis darRvevaze. 

strasburgis adamianis uflebaTa evropulma sasamarTlom 2009 wlis 

gadawyvetilebaSi poRosiani saqarTvelos winaaRmdeg (saCivari № 

9870/07) aRniSna, rom am droisTvis sasamarTloSi ganxilvis procesSi 

iyo daaxloebiT 40-mde saCivari, romlebic saqarTvelos penitenciur 

dawesebulebebSi samedicino problemebs exeboda.

2013 wlidan moixsna cixeebis gadatvirTulobis problema da mniS-

vnelovnad gaumjobesda msjavrdebulTa samedicino momsaxureba. Tum-

ca, saxalxo damcvelis 2017 wlis moxsenebis Tanaxmad,1143 msjavrdeb-

ulTa janmrTelobis mxriv yvelaze did problemad jer kidev rCeba 

fsiqikuri janmrTelobis drouli gamovlena, Sesabamisi diagnozi da 

swori mkurnaloba.

VI. pirobiT vadamde gaTavisufleba

saqarTvelom pirobiT vadamde gaTavisuflebis oTxi sistema 

gamoscada bolo aTwleulis ganmavlobaSi. 2006 wlamde moqmedebda 

sistema, romlis mixedviT Tavisuflebis aRkveTis dawesebulebis di-

reqtori waradgenda msjavrdebulis saqmes teritoriuli sasamarT-

los winaSe pirobiT vadamde gaTavisuflebis sakiTxis ganxilvisa da 

gadawyvetilebis misaRebad. 2006 wlidan es funqcia dawesebulebis 

direqtorebs CamoerTvaT da sasjelaRsrulebis departamentSi Seq-

mnil komisias gadaeca. komisia ganixilavda msjavrdebulis saqmes, 

waradgenda sasamarTloSi saboloo ganxilvisa da gadawyvetilebis 

1142 SalikaSvili/miqanaZe/xasia, 2014, 249-251.

1143 saqarTvelos saxalxo damcvelis 2017 wlis saparlamento moxseneba, 51.
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misaRebad. 2009 wlis seqtemberSi pirobiT vadamde gaTavisuflebis es 

modelic gauqmda da igi Caanacvla saqarTvelos sasjelaRsrulebis, 

probaciisa da iuridiuli daxmarebis sakiTxTa saministros mudmivmoq-

medma komisiam. gadawyvetilebis mimRebi gaxda mudmivmoqmedi komisia 

da ara sasamarTlo.1144

2010 wlis 1 oqtombridan ZalaSi Sevida saqarTvelos patimrobis 

axali kodeqsi, romelmac radikalurad Secvala qveyanaSi moqmedi pi-

robiT vadamde gaTavisuflebis sistema da garkveulwilad igi inglis-

sa da SotlandiaSi moqmedi sistemis identurad Camoayaliba. kerZod, 

Seiqmna adgilobrivi sabWoebi, romlebic ganixilaven msjavrdebulis 

pirobiT vadamde gaTavisuflebisa da sasjelis mouxdeli nawilis 

ufro msubuqi saxis sasjeliT SecvlasTan dakavSirebul saqmeebs. 

dRes arsebuli mdgomareobiT arsebobs pirobiT vadamde gaTavi-

suflebis (pvg) 5 adgilobrivi sabWo, romelic msjavrdebulis saqmes 

ixilavs penitenciuri dawesebulebis teritoriuli erTeulis mixed-

viT: aRmosavleT saqarTvelos pirveli adgilobrivi sabWo _ ganixi-

lavs q. Tbilisisa da mcxeTis municipalitetis teritoriaze mdebare 

penitenciuri dawesebulebebSi ganTavsebuli msjavrdebulebis pvg 

saqmes; b) aRmosavleT saqarTvelos meore adgilobrivi sabWo _ ganixi-

lavs TviTmmarTveli qalaqis rusTavisa da gardabnis municipalite-

tis teritoriaze mdebare penitenciur dawesebulebebSi ganTavsebuli 

msjavrdebulebis pvg saqmes; g) dasavleT saqarTvelos adgilobrivi 

sabWo _ ganixilavs aWaris avtonomiuri respublikis, TviTmmarTve-

li qalaqis _ quTaisis da wyaltubos municipalitetis teritoriaze 

mdebare penitenciur dawesebulebebSi ganTavsebuli msjavrdebulebis 

pvg saqmes; d) arasrulwlovanTa saqmeebis ganmxilveli adgilobrivi 

sabWo _ ganixilavs arasrulwlovani msjavrdebulebis pvg saqmes; e) 

qal msjav rdebulTa saqmeebis ganmxilveli adgilobrivi sabWo _ ga-

nixilavs qali msjavrdebulebis pvg saqmes. TiToeuli sabWo Sedgeba 

5 wevrisgan. sabWos SemadgenlobaSi Sedis: a) saministros samoqalaqo 

samsaxurSi Semavali struqturuli qvedanayofis 1 mosamsaxure; b) pro-

baciis erovnuli saagentos 1 TanamSromeli; g) saqarTvelos iusticiis 

umaRlesi sabWos 1 warmomadgeneli; d) arasamTavrobo organizaciebis 

1 warmomadgeneli; e) zogadsaganmanaTleblo da umaRlesi saganmana-

Tleblo dawesebulebebis 1 warmomadgeneli. adgilobrivi sabWo prob-

lemuria misi damoukideblobis da miukerZoeblobis TvalsazrisiT.1145

msjavrdebulis pirobiT vadamde gaTavisufleba SeiZleba mxolod 

1144 SalikaSvili/miqanaZe/xasia, 2014, 261.

1145 nikoleiSvili, 2013, 317-321.
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maSin, Tu man faqtobrivad moixada: a) naklebad mZime danaSaulisaTvis 

(6 Tvidan 5 wlamde) mosaxdeli sasjelis _ Tavisuflebis aRkveTis va-

dis aranakleb naxevari; b) mZime danaSaulisaTvis (5-10 wlamde) mosax-

deli sasjelis _ Tavisuflebis aRkveTis vadis aranakleb ori mesame-

di; g) gansakuTrebiT mZime danaSaulisaTvis (10 wlis zeviT) mosaxdeli 

sasjelis _ Tavisuflebis aRkveTis vadis aranakleb sami meoTxedi. 

arasrulwlovani msjavrdebulebis SemTxvevaSi: a) naklebad mZime dana-

SaulisaTvis (6 Tvidan 5 wlamde) mosaxdeli sasjelis _ Tavisuflebis 

aRkveTis vadis aranakleb 1/3; b) mZime danaSaulisaTvis (5-10 wlamde) 

mosaxdeli sasjelis _ Tavisuflebis aRkveTis vadis aranakleb 1/2; 

g) gansakuTrebiT mZime danaSaulisaTvis (10 wlis zeviT) mosaxdeli 

sasjelis _ Tavisuflebis aRkveTis vadis aranakleb 2/3.

pirobiT vadamde gaTavisuflebis sakiTxs sabWo ganxilavs zepiri 

mosmeniT an/da zepiri mosmenis gareSe. adgilobrivi sabWo saqmis gan-

xilvis dros xelmZRvanelobs msjavrdebulis Sefasebis kriteriume-

biT: a) danaSaulis xasiaTi; b) msjavrdebulis qceva sasjelis moxdis 

periodSi; g) msjavrdebulis mier warsulSi danaSaulis Cadenis faqte-

bi, nasamarTloba; d) ojaxuri pirobebi; e) msjavrdebulis pirovneba. 

aRniSnuli kriteriumebi msjavrdebulis warsulze ufro arian orien-

tirebuli, vidre mis momavalze.1146

VII. msjavrdebulis disciplinuri da administraciuli 

pasuxismgebloba

1. disciplinuri pasuxismgebloba

patimrobis kodeqsi aregulirebs braldebulis/msjavrdebulis 

disciplinuri pasuxismgeblobis sakiTxebs. kerZod, disciplinur dar-

Rvevad miCneul qmedebebs, disciplinuri saxdelis saxeebs, discip-

linur samarTalwarmoebasa da gasaCivrebis wess. 

patimrobis kodeqsis me-80 muxli gvTavazobs disciplinuri dar-

Rvevebis CamonaTvals. am darRvevebs Soris aris iseTi darRvevebi, 

romlebic cixis specifikidan gamomdinare gardauvalia. magaliTad, 

xmauri an sxvagvari qmedeba, romelic arRvevs wesrigs da xels uSlis 

dawesebulebis normalur funqcionirebas; nebismieri saxis infor-

maciis ukanono formiT miwodeba saknidan sakanSi an dawesebulebis 

gareT. movaleobis an akrZalvis Sinaarsi unda iyos realuri da da-

konkretebuli. ar unda xdebodes misi arasworad Sefaseba da mova-

,1146 SalikaSvili/CixlaZe, 2013, 57-60.
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leobis darRvevad miCneva. magaliTisaTvis sainteresoa saxalxo dam-

cvelis 2012 wlis saparlamento angariSi, sadac, miTiTebulia, rom 

momsaxure personalis mxridan araadekvaturad iyo aRqmuli xmauri. 

is, rac scildeboda CurCuls, iTvleboda xmaurad da msjavrdebulTa 

dasjas iwvevda. xmaurad iTvleboda aseve eqimis moTxovnac rac das-

jis sababi SeiZleba gamxdariyo.1147

evropis wamebis sawinaaRmdego komitetis (CPT) 2010 wlis angariS-

Si aRniSnulia, rom gldanis N8 sapyrobileSi vizitis dros komitets 

praqtikulad ar miuRia gancxadebebi arasaTanado mopyrobis Sesaxeb. 

delegaciam aRniSna, rom gldanis sapyrobileSi vizitis dros saknebSi 

uCveulo siCume sufevda, imis miuxedavad, rom aq 4 aTasamde patimari 

ixdida im droisTvis sasjels.1148 rac Seexeba nebismieri xasiaTis in-

formaciis ukanono formiT miwodebas saknidan sakanSi, vfiqrob, me-

tad zogadi Canaweria. informaciis ukanono formiT miwodebaSi Se-

saZlebelia CaiTvalos saknidan sakanSi gadalaparakeba (Zaxili), rac 

cixis cxovrebis normaluri procesia da ar SeiZleba disciplinur 

darRvevad iqnas miCneuli.

patimrobis kodeqsis 82-e muxlSi CamoTvlilia disciplinuri 

saxdelis saxeebi. problemuria iseTi saxdelis gamoyeneba, romelic 

msjavrdebuls arTmevs socialuri urTierTobebis uflebas, magali-

Tad: muSaobis uflebis SezRudva ara umetes 6 Tvis vadiT; saknis ti-

pis sacxovrebelSi gadayvana 6 Tvemde vadiT; samartoo sakanSi mo-

Tavseba 14 dRemde vadiT; satelefono saubris uflebis SezRudva ara 

umetes 3 Tvis vadiT; piradi xasiaTis korespondenciis miReba-gagzav-

nis uflebis SezRudva ara umetes 3 Tvis vadiT; kuTvnili xanmokle 

paemnis akrZalva ara umetes weliwadSi 6-jer; piradi televizoriT 

an radiomimRebiT sargeblobis uflebis SezRudva ara umetes 6 Tvis 

vadiT. orsuli qalebis, mcirewlovani bavSvebis dedebisa da 65 wels 

gadacilebuli braldebulis/msjavrdebulis mimarT ar gamoiyeneba am 

muxlis pirveli nawilis `v~ da `z~ qvepunqtebiT gaTvaliswinebuli 

saxdelebi. am muxlis pirveli nawilis `T~-„l~ qvepunqtebiT gaTva-

liswinebuli TiToeuli uflebis SezRudvis vada 1 wlis ganmavlobaSi 

ar unda aRematebodes 6 Tves. dauSvebelia `T~, `i~ da `m~ qvepunqtebiT 

gaTvaliswinebuli uflebebis erTdroulad SezRudva.

msjavrdebulis resocializacia SeuZlebelia sazogadoebasTan 

urTierTobis gareSe, Sesabamisad, resocializaciis xelis SeSlad 

unda CaiTvalos iseTi disciplinuri saxdelebi, romlebic sakmaod 

1147 SalikaSvili/miqanaZe/xasia, 2014, 297.

1148 igive, 296.
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zRudaven patimris garesamyarosTan urTierTobas. magaliTad, daxu-

ruli tipis dawesebulebaSi myofi pirisaTvis kuTvnili xanmokle paem-

nis akrZalva weliwadSi 6-jer gulisxmobs, rom mas weliwadSi mxolod 

6 xanmokle paemani eqneba gansaxorcielebeli, rac pirdapir xels 

SeuSlis msjavrdebulis resocializaciis process.

adamianis uflebaTa evropuli sasamarTlo samartoo sakanSi mo-

Tavsebis gamoyenebis mimarT veraviTar problemas ver xedavs. Tu es 

aucilebelia sasjelaRsrulebis dawesebulebis usafrTxoebisaTvis 

da daculia gamoyenebis xangrZlivoba.1149

2. disciplinuri patimroba

patimrobis kodeqsi aseve iTvaliswinebs administraciul patim-

robas, Tu msjavrdebulma disciplinuri saxdelis moqmedebis vadaSi 

ganmeorebiT Caidina am kodeqsiT gaTvaliswinebuli disciplinuri 

darRveva, mas SeiZleba Seefardos disciplinuri patimroba ara umetes 

30 dRe-Ramis vadiT. erTi wlis ganmavlobaSi Sefardebuli discip-

linuri patimrobis saerTo vada ar unda aRematebodes 60 dRe-Rames. 

disciplinuri patimroba ar SeefardebaT orsul qalebsa  da 65 wels 

gadacilebul msjavrdebulebs. disciplinuri patimroba gansakuTre-

buli riskis dawesebulebaSi moTavsebul msjavrdebuls SeiZleba dae-

kisros ufro xangrZlivi vadiTac, erT welSi maqsimum 150 dRe. dis-

ciplinuri patimrobis dros moxdili vada sasjelis saerTo vadaSi ar 

gaiTvaliswineba. disciplinuri patimrobis gankargulebas gamoscems 

penitenciuri dawesebulebis xelmZRvaneli da warudgens sasamarTlos 

dawesebulebis teritoriuli adgilmdebareobis mixedviT.

VIII. kriminaluri subkultura

dRes arsebuli kriminaluri subkultura _ `kanonieri qurdebi~, 

romelic gvxvdeba rogorc cixis gareT, aseve penitenciur sistemaSi, 

Camoyalibda gasuli saukunis 20-30-ian wlebSi.1150 ̀ kanonieri qurdebis~ 

kriminaluri fenomeni ganviTarebis sxvadasxva etapze ganicdida evo-

lucias, cvlida mis wiaRSi aRmocenebul wesebsa da normebs.1151 igi 

sakmaod moxerxebulad axdenda adaptacias qveynis politikuri, socia-

1149 papuaSvili, 2006, 246.

1150 Shalikashvili, 2009, 11, 12.
1151 SalikaSvili/miqanaZe/xasia, 2014, 410.
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luri da ekonomikuri mdgomareobis Sesabamisad. `kanonier qurdebs~ 

aqvT sakuTari ierarqia, mmarTvelobis organo, dauwereli normebi, 

Savi salaro da sasjelis sakuTari sistema.1152 cixeSi isini sakmaod 

gavlenian jgufad iTvlebian.1153

2014 wels saqmeSi aSlarba saqarTvelos winaaRmdeg (N45554/08) 
adamianis uflebaTa evropulma sasamarTlom aRiara `kanonieri qur-

debisa~ da kriminaluri avtoritetebis mier cixeebze kontroli, maTi 

uzarmazari gavlena sxva patimrebsa da cixeebis xelmZRvanelobaze.

penitenciur sistemaSi msjavrdebulTa ierarqia savaraudod ase 

gamoiyureba: kanonieri qurdebi; mayureblebi; kai biWebi; patiosnebi; 

muSa patimrebi; bozebi, nabozvrebi; qaTmebi.1154

arsebobs SemTxvevebi, rodesac subkulturis mimdevrebi cix-

is mTliani an garkveuli nawilebis patimrebis araoficialuri 

zedamxedvelebi _ `mayureblebi~ _ arian. `mayureblebs~, rogorc wesi, 

hyavT erTi an ori TanaSemwe. aseve, isini cdiloben dawesebulebebSi 

yvela seqtorSi daamyaron kontroli. ufro metic, aris patimarTa 

kategoria, romlebic akontrolebs dawesebulebis administraciis 

warmomadgenelTa gadaadgilebas, morigeoben Rame. maT detalurad 

aqvT Seswavlili TanamSromelTa morigeobis yvela cvla, ician ro-

meli TanamSromlebi arian ufro yuradRebianebi, romlebi _ naklebad.

sxvadasxva wyaroebSi aris monacemebi, rom arsebobs erTiani didi 

salaro, romelic aseulobiT milionobiT ganisazRvreba.1155 misi da-

niSnulebaa: qurdebis, kriminaluri avtoritetebis da maTi ojaxebis 

daxmareba; sxva patimrebis, maTi ojaxebis daxmareba; danaSaulebrivi 

biznesis Semdgomi gafarToeba; samarTaldamcavi organoebisa da sa-

xelmwifo Cinovnikebis mosyidva; danaSaulebrivi biznesis legal-

izacia; propagandistul-fsiqologiuri funqciebis Sesruleba (mo-

zardebis waxaliseba, gadabireba); penitenciuri dawesebulebebis 

administraciisTvis winaaRmdegobis gaweva.1156

1152 SalikaSvili, 2017, 86-90.

1153 igive, 87.

1154 SalikaSvili/miqanaZe/xasia, 2014, 444.

1155 lobJaniZe/Rlonti, 2004, 139.

1156 iqve.
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IX. probaciis samsaxuri

1. probaciis erovnuli saagento

probaciis samsaxuris ZiriTadi samarTlebrivi regulireba xdeba 

2007 wlis saqarTvelos kanoniT `arasapatimro sasjelTa aRsrulebis 

wesisa da probaciis Sesaxeb~. `arasapatimro sasjelTa aRsrulebis we-

sisa da probaciis Sesaxeb~ saqarTvelos kanoni aregulirebs saqar-

TveloSi arasapatimro sasjelebisa da probaciis saqmianobis umniS-

vnelovanes sakiTxebs. maT Soris, arasapatimro sasjelTa aRsrulebisa 

da probaciis erovnuli samsaxuris struqturas da probaciis biuroe-

bs; probaciis erovnuli samsaxuris saqmianobis ZiriTad principebsa da 

miznebs; probaciis erovnuli samsaxuris TanamSromelTa samarTlebriv 

statuss, socialuri da samarTlebrivi dacvis garantiebs, probac-

ionerTa ufleba-movaleobebs da samarTlebrivi aqtis aRsrulebis wess. 

probacia warmoadgens cixis alternativas. probacias cixesTan Se-

darebiT naklebi ekonomikuri xarji gaaCnia, humanuria da msjavrde-

buls socialuri garemodan ar wyvets.1157

„arasapatimro sasjelTa aRsrulebis wesisa da probaciis Sesaxeb~ 

saqarTvelos kanonis me-4 muxlis mixedviT, probaciis erovnuli saa-

gento aris saqarTvelos iusticiis saminitros mmarTvelobis sferoSi 

moqmedi sajaro samarTlis iuridiuli piri. probaciis erovnul saagen-

tos xelmZRvanelobs saagentos ufrosi, romelsac Tanamdebobaze niS-

navs da Tanamdebobidan aTavisuflebs saqarTvelos iusticiis ministri.

2. probaciis biuro

„arasapatimro sasjelTa aRsrulebis wesisa da probaciis Sesaxeb~ 

saqarTvelos kanonis Tanaxmad, probaciis biuros msjavrdebulis 

sacxovrebeli adgilis mixedviT aRsasruleblad gadaecema Semdegi 

samarTlebrivi aqtebi: a) sasjelis saxiT Tanamdebobis dakavebis an 

saqmianobis uflebis CamorTmevis Sesaxeb; b) sasjelis saxiT iuridi-

uli pirisaTvis saqmianobis uflebis CamorTmevis Sesaxeb; g) sasjelis 

saxiT sazogadoebisaTvis sasargeblo Sromis daniSvnis Sesaxeb; d) 

sasjelis saxiT gamasworebeli samuSaos daniSvnis Sesaxeb; e) sasjelis 

saxiT Sinapatimrobis daniSvnis Sesaxeb; v) pirobiTi msjavris daniSv-

nis Sesaxeb; z) sasjelis moxdisagan pirobiT vadamde gaTavisuflebis 

Sesaxeb; T) sasjelis moxdis gadavadebis Sesaxeb (orsuli qalisaTvis 

− mSobiarobis Semdeg 1 wlamde); ganridebis subieqtis mier sazogadoe-

1157 arsoSvili/miqanaZe/SalikaSvili, 2015, 58.



514

bisaTvis sasargeblo Sromis aRsruleba. zemoT CamoTvlili samarT-

lebrivi aqtebis aRsrulebas uzrunvelyofs probaciis oficeri.

saqarTvelos masStabiT funqcionirebs 11 probaciis biuro, sadac, 

xdeba msjavrdebulis aRricxva, kontroli da daxmareba.1158

3. probaciis oficeri

samarTlebrivi aqtebis aRsrulebas uzrunvelyofs probaciis 

oficeri. probaciis oficeri SeiZleba iyos saqarTvelos moqalaqe, 

romelic flobs saqarTvelos saxelmwifo enas da aqvs umaRlesi ga-

naTleba. probaciis oficeri saqarTvelos iusticiis saministros 

mmarTvelobis sferoSi moqmed sajaro samarTlis iuridiul pirSi _ 

penitenciuri da probaciis sistemis mosamsaxureTa momzadebis cen-

trSi gadis probaciis oficris specialur saswavlo kurss, romlis 

dasrulebisas abarebs Sesabamis gamocdas.

2018 wlis martis mdgomareobiT probaciis erovnuli saagentos 

daqvemdebarebaSi iyo 20 106 piri, romelTagan 84 arasrulwlovani da 

1231 qalia;1159 TbilisSi 72 probaciis oficeria, xolo mTlianad saqar-

TveloSi 180. erTi probaciis oficeri daxmarebas uwevs 150-200 pro-

bacioners. msjavrdebulebis raodenoba oficers xels uSlis Tavisi 

profesiuli valdebulebebis _ zedamxedveloba da daxmareba _ je-

rovnad da Sedegze orientirebulad ganxorcielebaSi.1160

X. penitenciuri sistemis erovnuli da saerTaSoriso 

monitoringis sistema

1. saqarTvelos saxalxo damcveli

saqarTvelos saxalxo damcveli (ombudsmeni) aris konstituciuri 

instituti, romelic xelmZRvanelobs 1996 wels miRebuli organuli 

kanoniT `saxalxo damcvelis Sesaxeb~ da zedamxedvelobas uwevs saqar-

Tvelos teritoriaze adamianis uflebaTa da TavisuflebaTa dacvas, 

avlens maTi darRvevis faqtebs da xels uwyobs darRveuli uflebebis 

aRdgenas.1161

saqarTvelos saxalxo damcveli ganixilavs adamianis uflebaTa 

1158 arsoSvili/miqanaZe/SalikaSvili, 2015, 72-73.

1159 http://probation.moc.gov.ge (nanaxia 10.04.2018)
1160 SalikaSvili/miqanaZe/xasia, 2014, 461.

1161 miqanaZe, 1999, 11. 
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da TavisuflebaTa darRvevis Sesaxeb gancxadebasa da saCivars im Sem-

TxvevaSi, Tu ganmcxadebeli sadavod xdis: a) sajaro dawesebulebis 

gadawyvetilebas; b) sasamarTlo ganxilvis procesSi saqarTvelos 

kanonmdeblobiT miniWebuli uflebebisa da Tavisuflebebis Selaxvas 

an darRvevas; g) dakavebuli, dapatimrebuli an sxvagvarad Tavisuf-

lebaSezRuduli pirisTvis saqarTvelos kanonmdeblobiT uzrunvel-

yofili uflebebis darRvevas; d) normatiuli aqtebis saqarTvelos 

konstituciis meore TavTan Sesabamisobas; e) referendumisa da arCev-

nebis momwesrigebeli normebis da am normebis safuZvelze Catare-

buli an Casatarebeli arCevnebis (referendumis) konstituciurobas. 

saxalxo damcveli qveyanaSi adamianis uflebebis mdgomareobis Sesaxeb 

yovelwliur angariSs warudgens saqarTvelos parlaments.

2. prevenciis erovnuli meqanizmi

2009 wlis 16 ivliss `saxalxo damcvelis Sesaxeb~ saqarTvelos or-

ganul kanonSi ganxorcielebuli cvlilebebiT saxalxo damcveli as-

rulebs gaerTianebuli erebis organizaciis wamebisa da sxva sastiki, 

araadamianuri an damamcirebeli mopyrobis an sasjelis winaaRmdeg 

konvenciis fakultaturi oqmiT gaTvaliswinebuli prevenciis erovnu-

li meqanizmis funqciebs.1162

prevenciis erovnuli meqanizmis funqciebis Sesrulebis mizniT 

saqarTvelos saxalxo damcvelis aparatSi Seqmnilia prevenciisa da 

monitoringis departamenti, romelic regularulad amowmebs dakave-

bul, patimrobaSi myof an sxvagvarad TavisuflebaSezRudul pirTa da 

msjavrdebulTa mdgomareobas da maTdami mopyrobas wamebisa da sxva 

sastiki, araadamianuri an damamcirebeli mopyrobisagan an sasjelisa-

gan dacvis mizniT. specialuri prevenciuli jgufis wevri SeiZleba 

iyos piri, romelsac aqvs saTanado ganaTleba, profesiuli gamoc-

dileba da saqmiani da moraluri TvisebebiT SeuZlia Seasrulos pre-

venciis erovnuli meqanizmis funqciebi. specialuri prevenciuli jgu-

fis wevrebs ufleba aqvT, ar miscen Cveneba im faqtis gamo, romelic 

maT gaandes prevenciis erovnuli meqanizmis funqciebis Sesrulebisas.

3. wamebis prevenciis evropuli komiteti (CPT)

wamebisa da araadamianuri an Rirsebis Semlaxveli mopyrobisa Tu 

dasjis prevenciis evropuli komiteti (CPT) daarsda evropis sabWos 

1162 SalikaSvili/miqanaZe/xasia, 2014, 481.
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`wamebisa da araadamianuri an damamcirebeli mopyrobisa Tu dasjis 

aRkveTis evropuli konvenciis~ safuZvelze, romelic ZalaSi Sevida 

1989 wels da efuZneba adamianis uflebaTa evropuli konvenciis me-3 

muxls. 

wamebis prevenciis komiteti ar aris sagamoZiebo organo, aramed 

is uzrunvelyofs arasamarTlebriv aRmkveT meqanizms Tavisufleba- 

aRkveTil pirTa dasacavad wamebisa da arasaTanado mopyrobis sxva 

formebisagan. 

wamebis prevenciis komitetis delegaciebi vizitebs axorcieleben 

periodulad (Cveulebriv, 4 weliwadSi erTxel), Tumca, aucileblobis 

SemTxvevaSi xorcieldeba damatebiTi sagangebo, e.w. `ad hoc~ vizitebi. 

saqarTveloSi wamebis prevenciis komitetma pirveli viziti 2001 

wels, xolo bolo _ 2012 wels ganaxorciela.1163

XI. daskvna

daskvnis saxiT aRsaniSnavia, rom sasjelaRsrulebis samarTals, 

rogorc kerZo administraciuli samarTlis dargs, mniSvnelovani 

funqcia akisria sazogadoebis usafrTxoebis sakiTxSi. sasjelis aR-

srulebis sistema pirdapirkavSirSia danaSaulis kontrolTan. `sxva 

industriebTan SedarebiT, danaSaulis kontrolis industria yvelaze 

privilegirebul mdgomareobaSia. ar arsebobs dasamuSavebuli masalis 

naklebobis problema~.1164

cixis pirobebSi msjavrdebulis resocializaciam xeli unda Seuw-

yos sazogadoebrivi usafrTxoebis dacvas, rac TiToeuli moqalaqis 

moTxovnaa. saxelmwifo ki, Tavis mxriv, valdebulia Seqmnas kvlevebze 

dafuZnebuli iseTi sareabilitacio programebi, rac msjavrdebulis 

resocializacias Seuwyobs xels.

1163 iqve, 490.

1164 kristi, 2017, 17.
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Tavi 11. arasrulwlovanTa marTlmsajuleba

moris SalikaSvili

Sinaarsi

I. Sesavali 

II. sisxlissamarTlebrivi pasuxismgeblobis asaki

III. arasrulwlovanTa danaSaulobis bolo wlebis statistika

IV. arasrulwlovanTa marTlmsajulebis zogadi principebi

1. arasrulwlovnis saukeTeso interesis prioritetuloba

2. patimroba, rogorc ukiduresi RonisZieba

3. arasrulwlovnis nasamarTloba

4. arasrulwlovnisadmi individualuri midgoma

V. arasrulwlovanTa ganrideba da mediacia

1. ganrideba/mediacia rogorc aRdgeniTi marTlmsajulebis nawili

2. ganrideba/mediaciis statistikuri monacemebi da misi analizi

3. ganrideba

a) ganridebis gadawyvetileba da misi gamoyenebis winapirobebi

b) ganridebis RonisZiebebi

4. ganridebisa da ganridebisa da mediaciis xelSekruleba

5. mediacia

6. mokle Sejameba

VI. arasrulwlovanTa sisxlissamarTlebrivi pasuxismgebloba

1. arasrulwlovanTa sasjelis mizani

2. arasrulwlovanTa sasjelis saxeebi

a) Sinapatimroba/eleqtronuli zedamxedveloba

b) Tavisuflebis aRkveTa

VII. arasrulwlovanTa saproceso Taviseburebani

1. arasrulwlovanTa saqmiswarmoebis saxelmwifo struqturebi

a) policieli, gamomZiebeli
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b) prokurori arasrulwlovanTa procesSi

g) arasrulwlovanTa mosamarTle

d) arasrulwlovanTa advokati

2. arasrulwlovnis mimarT aRkveTis RonisZiebebis Sefardeba

3. arasrulwlovanTa saqmiswarmoebis Taviseburebani 

a) arasrulwlovnis dakaveba

b)arasrulwlovnis gamokiTxva da dakiTxva

g)arasrulwlovnis saqmis sasamarTloSi ganxilva

4. arasrulwlovani mowme/dazaralebuli

VIII. TavisuflebaaRkveTili arasrulwlovnebi

IX. daskvna 

bibliografia

avtorTa koleqtivi, saqarTvelos konstituciis komentari, 2013; 

avtorTa koleqtivi, saqarTvelos sisxlis samarTlis saproceso 

kodeqsis komentari, 2015; avtorTa koleqtivi, saqarTvelos poli-

ciis saqmianobis maregulirebeli normebis Sesabamisoba adamianis 

uflebaTa evropul standartTan, wignSi: adamianis uflebaTa dacva 

da samarTlebrivi reforma saqarTveloSi (statiaTa krebuli), 2014, 

119; arsoSvili, giorgi/miqanaZe, givi/SalikaSvili, moris, probaciis 

samarTali, 2015; boxaSvili, irine/beniZe, meliton, arasrulwlovanTa 

marTlmsajulebis sakiTxebi, samarTlis Jurnali 2 (2009), 44; gvene-

taZe, nino, saproceso SeTanxmeba _ saqarTveloSi kanonmdeblobis ana-

lizi. sisxlis samarTlis mecniereba erTiani evropuli ganviTarebis 

procesSi, wignSi: sisxlis samarTlis samecniero simpoziumis krebu-

li. statiaTa krebuli, 2013; TumaniSvili, giorgi, sisxlis samarTlis 

procesi, zogadi nawilis mimoxilva, 2014; ivaniZe, maia/Todua, nona/ 

varZelaSvili, ioseb/maxarobliZe, Tamar, arasrulwlovanTa kanon-

mdeblobis analizi da sasamarTlo praqtika, 2017; fafiaSvili lali, 

arasrulwlovanTa marTlmsajulebis zogierTi sakiTxi, saerTaSoriso 

samarTlis Jurnali 1, (2008); 164; SalikaSvili, moris, viqtimologia _ 

mecniereba danaSaulis msxverplis Sesaxeb, 2011; SalikaSvili, moris, 

arasrulwlovanTa ganridebis da mediaciis programis sisxlissamarT-
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lebrivi, kriminologiuri da fsiqologiuri aspeqtebi, 2013; SalikaS-

vili, moris/miqanaZe, givi, arasrulwlovanTa marTlmsajuleba, 2016; 

SahoviCi, nevena vuCkoviCi/doeki, iaapi/cermateni, Jana, bavSvis ufle-

bebi saerTaSoriso samarTalSi, 2012; Svabe, iurgen, germaniis fede-

raluri sakonstitucio sasamarTlos gadawyvetilebebi, 2011; Diemer, 
Herbert/Schatz, Holger/Sonnen, Bernd-Rüdeger, Jugendgerichtsgesetz Kommentar, 
6. Aufl ., 2011; Eisenberg, Ulrich, Jugendgerichtsgesetzkommentar, 11. Aufl ., 2006; 
Hudy, Marc, Elektronisch überwachter Hausarrest. Befunde zur Zielgruppenpla-
nung und Probleme einer Implementation in das deutsche Sanktionensystem, 1999; 
Laubenthal, Klaus/Baier, Helmut, Jugendstrafrecht, 2006; Meier, Bernd-Dieter/Röss-
ner, Dieter/Trüg, Gerson/Wulf, Rüdeger (Hrsg.), Jugendgerichtsgesetz. Handkom-
mentar, 2. Aufl . 2014; Schaffstein, Friedrich/Beulke, Werner/Swaboda, Sabine, Ju-
gendstrafrecht. Eine systematische Darstellung, 15. Aufl ., 2014; Schneider, Hans 
Joachim, Kriminologie, 1987; Winter, Frank (Hrsg.), Der Täter-Opfer-Ausgleich 
und die Vision von einer `heilenden~ Gerechtigkeit, 2004; Wittstamm, Katja, Elek-
tronische Hausarrest? Zur Anwendbarkeit eines amerikanischen Sanktionsmodells 
in Deutschland, 1999. 

I. Sesavali

2015 wlis 12 ivniss saqarTvelos parlamentma miiRo arasrulw-

lovanTa marTlmsajulebis kodeqsi, romlis ZiriTadi nawili 2016 

wlis 1 ianvridan amoqmedda. 

arasrulwlovanTa marTlmsajulebis kodeqsis miRebiT erT 

sakanonmdeblo aqtSi iqna Tavmoyrili arasruwlovan braldebulTa, 

msjavrdebulTa Sesaxeb arsebuli normebi. garda amisa, ganridebis 

ganxorcieleba SesaZlebeli gaxda 21 wlamde pirebisTvisac, 15 wli-

dan 12 wlamde Semcirda Tavisuflebis aRkveTis maqsimaluri vada da 

xazi gaesva arasrulwlovanTa saukeTeso interesis prioritetulobas 

marTl msajulebis ganxorcielebis yvela etapze.

II. sisxlissamarTlebrivi pasuxismgeblobis asaki

gasuli saukunis 20-iani wlebidan moyolebuli 1999 wlamde sisx-

lis samarTlis sruli pasuxismgeblobis asaki saqarTveloSi iyo 16 

weli, amasTan, 14-16 wlis mozards mZime danaSaulis Cadenis SemTx-

vevaSi ekisreboda pasuxismgebloba. 1999 wels sisxlis samarTlis ko-



520

deqsSi Setanili cvlilebebis Sedegad saqarTveloSi sisxlis samarT-

lis pasuxismgeblobis asaki yvela saxis danaSaulisTvis gaxda 14 weli. 

2007-2010 wlebSi nulovani kriminaluri politikis ganxorcielebis 

farglebSi sisxlis samarTlis pasuxismgeblobis asaki zogierTi dana-

SaulisTvis (mag., ganzrax mkvleloba, gaupatiureba, Zarcva, yaCaRoba) 

gaxda 12 weli.1165

arasrulwlovanTa marTlmsajulebis kodeqsis (SemdgomSi  _ amk) 

mesame muxlis Tanaxmad, sisxlissamarTlebrivi pasuxismgeblobis mini-

maluri asaki ToTxmeti, xolo maqsimaluri Tvrameti welia. 18-dan 21 

wlamde mozardis mimarT, aseve vrceldeba amk-s 38-48-e muxlis norme-

bi, rac maT ganridebaSi CarTvasa da advokatis ufaso momsaxurebas 

gulisxmobs.

III. arasrulwlovanTa danaSaulebis bolo wlebis statistika

kriminaluri statistikiT SesaZlebelia danaSaulis kontroli da 

saxelmwifo struqturebis saqmianobis Sefaseba.1166 Sesabamisad, mniS-

vnelovania imis codna, Tu rogoria qveyanaSi arasrulwlovnebis mier 

Cadenili danaSaulis maCvenebeli. 

arasrulwlovanTa msjavrdebulTa raodenoba srulwlovan msjav-

rdebulebTan mimarTebiT arasodes yofila 6%-ze meti da 2005 wlamde 

Seadgenda 525 msjavrdebuls. es monacemi sagrZnoblad Seicvala nu-

lovani tolerantobis kriminaluri politikis dros (2006-2011) da 

maqsimums 2008 wels miaRwia 1166 arasrulwlovani msjavrdebuliT. 

bolo wlebSi sagrZnoblad iklo msjavrdebul arasrulwlovnebis ra-

odenobam da 2016 wels 146 Seadgina.1167 Cadenil danaSaulebs Soris 

sWarbobs ekonomikuri xasiaTis danaSaulebi. 

sainteresoa jgufurad arasrulwlovnebis mier Cadenili danaSau-

lis procentuli maCvenebeli da misi Sedareba sxva qveynebis analo-

giur maCveneblebTan. saqarTveloSi bolo 2014-2016 wlebSi jgufurad 

arasrulwlovnebis mier danaSaulis maCvenebeli iyo 12-9%. es maCvene-

beli sagrZnoblad gansxvavdeba dasavleTis qveynebSi mozardebis jgu-

furad danaSaulis Cadenis maCvenebelisgan, mag.: 60% inglisSi, 75% 

aSS-Si.1168 saqarTveloSi arasrulwlovnebis mier jgufurad danaSau-

lis Cadenis aseTi dabali maCvenebeli SeiZleba aixsnas: jgufurad Ca-

1165 SalikaSvili/miqanaZe, 2016, 119-121.

1166 Schneider, 1987, 162-163.
1167 http://www.supremecourt.ge/statistics (nanaxia 10.03.2018)
1168 Schafstein/Beulke/Swoboda, 2014, 24.
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denili danaSaulisaTvis ganrideba mediaciis programaSi moxvedris 

SesaZleblobiT; bolo (2012-2016) wlebSi kriminaluri mentalobis 

zegavlenis zrdiT, rac aiZulebs mozards jgufurad Cadenili dana-

Sauli sakuTar Tavze aiRos; jgufuri danaSaulis gamoZiebis Sromat-

evadobiTa da danaSaulis swrafad gaxsnis surviliT, ramac SesaZlebe-

lia gamomZiebels miaRebinos gadawyvetileba, ar daafiqsiros saqmeSi 

monawile, gamoZiebisTvis daudgeneli pirebi da mxolod erTi piris 

mimarT daiwyos sisxlissamarTlebrivi devna; qveyanaSi arsebuli mZime 

ekonomikuri mdgomareobisa da siRaribis gamo mozardebi sakuTari 

Tavis gadasarCenad ufro sCadian danaSauls, vidre jgufSi sakuTari 

aRiarebisaTvis an jgufuri dinamikis fonze.1169

IV. arasrulwlovanTa marTlmsajulebis zogadi principebi

amk-is meore Tavi gamoyofs arasrulwlovanTa marTlmsajulebis 

zogad principebs. esenia: arasrulwlovnis saukeTeso interesis pri-

oritetuloba (muxli me-4), diskriminaciis akrZalva (muxli me-5), aras-

rulwlovanis harmoniuli ganviTarebis ufleba (muxli me-6), Tanazo-

miereba (muxli me-7), yvelaze msubuqi saSualebisa da alternatiuli 

zomis prioritetuloba (muxli me-8), patimroba, rogorc ukiduresi 

RonisZieba (muxli me-9), arasrulwlovanTa marTlmsajulebis pro-

cesSi arasrulwlovnis monawileoba (muxli me-10), arasrulwlovanTa 

marTlmsajulebis procesis gaWianurebis dauSvebloba (muxli me-11), 

arasrulwlovanis nasamarTloba (muxli me-12), arasrulwlovanis pi-

radi cxovrebis daculoba (muxli me-13), arasrulwlovanisadmi in-

dividualuri midgoma (muxli me-14) da arasrulwlovanis saproceso 

uflebebi (muxli me-15).

 mocemuli principebi kargad gamoxatavs arasrulwlovnis marTl-

msajulebis ZiriTad ideasa da midgomebs. ganvixiloT ramdenime mniS-

vnelovani principi da maTi mimarTeba sakanonmdeblo mdgomareobas-

Tan.

1. arasrulwlovnis saukeTeso interesis prioritetuloba

amk-is meoTxe muxlis Tanaxmad, arasrulwlovanTa marTlmsa-

julebis procesSi, upirveles yovlisa, gaTvaliswinebulia arasrul-

wlovnis saukeTeso interesebi.

1169 SalikaSvili/miqanaZe, 2016, 9.
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arasrulwlovnis saukeTeso interesi ganimarteba, rogorc `aras-

rulwlovnis usafrTxoebis, keTildReobis, janmrTelobis dacvis, 

ganaTlebis, ganviTarebis, resocializacia-reabilitaciisa da sxva 

interesebi, romelTa gansazRvra unda moxdes saerTaSoriso stand-

artebisa da arasrulwlovnis individualuri maxasiaTeblebis Sesaba-

misad, agreTve misi azris gaTvaliswinebiT~.1170

arasrulwlovnis saukeTeso interesis an bavSvis WeSmariti intere-

sis cneba or sakiTxs aerTianebs: kontrols da gamosavlis Ziebas.1171

arasrulwlovnis saukeTeso interesi SesaZlebelia darRveul iq-

nas SejibrebiTobis principis dros. dRes arsebuli sisxlis samarT-

lis procesi iTvaliswinebs mxareTa SejibrebiTobis princips, sadac 

mosamarTle SezRudulia mxareebTan SeTanxmebis gareSe dasvas kiTxve-

bi, moipovos mtkicebulebebi (sisxlis samarTlis saproceso kodeqsis 

25-e muxlis meore nawili, 228-e muxlis meore nawili). 

SejibrebiTobis principi gulisxmobs mxareebis mier mtkicebule-

bebis damoukideblad mopovebas, mowmeTa moZiebas, xolo sasamarTlos 

mxridan (mas ekrZaleba sakuTari iniciativiT mtkicebulebebis mo-

poveba) mxareebis mier warmodgenili mtkicebulebebiT gadawyvetilebis 

miRebas.1172

samwuxarod, sisxlis samarTlis saproceso kodeqsis 25-e muxlis 

meore nawilis, 228-e muxlis meore nawilis Canawerebi gagebulia sit-

yvasityviT da mosamarTleebs marTlac uWirT kiTxvis dasma an cdi-

loben damazustebeli kiTxvis dasmis dros daadginon saqmeze obieq-

turi WeSmariteba.

kanonTan konfliqtSi myofi arasrulwlovnis WeSmariti intere-

sis gaTvaliswinebis mizniT aucilebelia mosamarTles mieces ufle-

ba mxareebis SeTanxmebis gareSe dasvas kiTxvebi da arasrulwlovans 

miusajos sasjelis is saxe da is zoma, romelic individualurad mis 

aRzrdas Seuwyobs xels.1173 kanonTan konfliqtSi myofi arasrulwlov-

nis WeSmariti interesi SeuTavsebelia arasrulwlovanTa marTlmsa-

julebis ganxorcielebis dros saproceso SeTanxmebis institutTan. 

saproceso SeTanxmebis gaumWvirvale qarTuli modeli ver uzrun-

velyofs braldebulisaTvis sargeblis motanas, sajaro interesis 

dakmayofilebis gziT.1174 saproceso SeTanxmebis institutiT xdeba 

1170 ganmartebiTi baraTi saqarTvelos kanonis arasrulwlovanTa marTlmsajulebis 

kodeqsis proeqtze.

1171 SahoviCi/doeki/cermateni, 2012, 111-112.

1172 TumaniSvili, 2014, 74.

1173 SalikaSvili/miqanaZe, 2016, 77.

1174 gvenetaZe, 2013, 236. 
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arasrulwlovanTan/kanonier warmomadgenelTan sasjelze `vaWrobis~ 

mcdeloba, 1175 rac ewinaaRmdegeba kanonTan konfliqtSi myofi aras-

rulwlovnis interess, mis aRzrdas. saproceso SeTanxmebis dros mo-

zardTan saubari imaze ki ar midis, ra surs mas, aramed ra unda gaake-

Tos man, rom mas saproceso garigeba gauformdes.1176

2. patimroba, rogorc ukiduresi RonisZieba

amk-is mecxre muxlis mixedviT, dauSvebelia arasrulwlovnisTvis 

Tavisuflebis SezRudva da arasrulwlovnis dakaveba da dapatimreba. 

misTvis Tavisuflebis SezRudva da Tavisuflebis aRkveTa dasaSvebia 

mxolod rogorc ukiduresi RonisZieba, romelic SeZlebisdagvarad 

mokle vadiT da regularuli gadasinjvis pirobiT unda iqnas gamo-

yenebuli. amks mocemuli Canaweri gaTvaliswinebulia bavSvTa ufle-

baTa konvenciis 37-e muxlis (b) punqtiT. 

patimrobis ukidures zomad gamoyeneba an misi mokle vada metad 

problemuri sakiTxi iyo 2006-2011 wlebSi. Sesabamisad, misasalmebelia 

midgoma, rom arainstituciur midgomebs, instituciur midgomebTan 

SedarebiT, upiratesoba eniWeba da bavSvebisTvis Tavisuflebis aRkve-

Ta iSviaTad gamoiyeneba.1177 aqve aRsaniSnavia, rom imis miuxedavad, rom 

sagrZnoblad Semcirda msjavrdebul arasrulwlovanTa raodenoba, 

mainc maRali rCeba maT mimarT Tavisuflebis aRkveTis gamoyenebis 

maCvenebeli, mag.: 2016 wels _ 31, 5%.

3. arasrulwlovnis nasamarTloba

amk-is me-12 muxli exeba nasamarTlobas. misasalmebelia, rom Tu 

arasrulwlovanma pirvelad Caidina danaSauli, nasamarTloba gaqar-

wylebulad CaiTvleba sasjelis moxdisTanave. 

4. arasrulwlovnisadmi individualuri midgoma

amk-is SemoRebam xeli Seuwyo arasrulwlovnis mimarT 

gadawyvetilebis miRebisas arasrulwlovnis individualuri maxasi-

aTeblebis gaTvaliswinebis sakiTxs. es maxasiaTeblebia: asaki, ganviTa-

1175 Sead. mezvriSvili, komentarebSi: saqarTvelos sisxlis samarTlis saproceso 

kodeqsis komentari, 2015, mux. 211, abz. 7.

1176 SalikaSvili/miqanaZe, 2016, 78.

1177 SahoviCi/doeki/cermateni, 2012, 177.
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rebis done, cxovrebis, aRzrdisa da ganviTarebis pirobebi, ganaTle-

ba, janmrTelobis mdgomareoba, ojaxuri viTareba da sxva. imisaTvis, 

rom gadawyvetilebis miRebis procesSi gaTvaliswinebuli iyos aras-

rulwlovnis WeSmariti interesi, xdeba individualuri Sefasebis anga-

riSis momzadeba. aseTi angariSis gaTvaliswineba savaldebuloa sisx-

lis samarTlis procesis Semdeg stadiebze: a) ganridebis RonisZiebis 

gansazRvrisas; b) sasjelis daniSvnisas; g) sapatimro sasjelis indi-

vidualuri dagegmvisas; d) arasapatimro sasjelis aRsrulebisas; e) 

pirobiT vadamde gaTavisuflebis sakiTxis ganxilvisas (amk 27-e muxli).

V. arasrulwlovanTa ganrideba da mediacia

1. ganrideba/mediacia rogorc aRdgeniTi marTlmsajulebis 

nawili

arasrulwlovanTa danaSaulis kriminologiuri Taviseburebebis 

(normaluroba, epizoduroba, yvela droSi gavrceleba)1178 gaTva-

liswinebiT mniSvnelovania iseTi RonisZiebebis arseboba, romelic 

mozards sisxlissamarTlebriv pasuxismgeblobas aacilebs Tavidan. 

swored aseTia ganrideba, ganrideba/mediaciis programa, romelic 

saqarTveloSi 2010 wlis 15 noembers daiwyo. ganrideba da mediacia 

aris aRdgeniTi (restoraciuli) marTlmsajulebis nawili, 1179 romlis 

ZiriTadi mizania mozardma damnaSavem aiRos pasuxismgebloba momxdar 

qmedebaze da moaxdinos sazogadoebaSi swrafi integracia, rac xels 

SeuSlis danaSaulis ganmeorebiT Cadenas.1180

2. ganrideba/mediaciis statistikuri monacemebi da misi analizi

oficialuri statistikuri monacemebiT 2010 wlis 15 noembridan 

2015 wlis 30 ivnisis CaTvliT ganridebis/ganridebisa da mediaciis ra-

odenoba wlebis mixedviT ase gamoiyureba: 2010 wels _ 2 ganrideba/

mediacia; 2011 _ 52 ganrideba da 28 ganrideba/mediacia (sul 80); 2012 

_ 80 ganrideba da 44 ganrideba/mediacia (sul 124); 2013 _ 281 gan-

rideba da 51 ganrideba/mediacia (sul 332); 2014 _ 168 ganrideba da 36 

ganrideba/mediacia (sul 204); 2015 _ 182 ganrideba da 114 ganrideba/

mediacia (sul 296); 2016 _ 14-18 wlamde 462, xolo 18-21 _ 322 (sul 

1178 SalikaSvili/miqanaZe, 2016, 15-18.

1179 Winter (Hrsg.), 2004, 15.
1180 iqve, 16.
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784). 2017 wlis ganmavlobaSi ganridebul iqna 910 piri, aqedan 475 

arasrulwlovani (14-dan 18 wlamde) da 435 srulwlovani (18-dan 21 

wlamde). 334 piris mimarT gamoyenebul iqna mediacia da Sedga 267 me-

diaciis saerTo Sexvedra.1181 2010 wlidan 2017 wlis CaTvliT, saerTo 

jamSi, ganridebul iqna 2733 21 wels miuRweveli piri.

aRsaniSnavia, rom ganridebis recidivis maCvenebeli aris ganxor-

cielebuli ganridebis/ganridebis da mediaciis saqmeebis mxolod 4%. 

es maCvenebeli germaniaSi aris 36, 6% 2013 wels.1182 aRniSnuli didi 

sxvaoba SeiZleba aixsnas imiT, rom germaniaSi ganrideba xdeba TiTqmis 

yvela im arasrulwlovnis saqmis, romelic am kriteriums akmayofi-

lebs. saqarTveloSi ki im saqmeebis, savaraudod, mxolod naxevaris an 

40%-is, romlebic am programaSi CarTulobis sakanonmdeblo kriteri-

umebs akmayofileben. 

3. ganrideba

 amk-is 38-e muxlis Tanaxmad, Tu arasrulwlovanma naklebad mZime 

an mZime danaSauli Caidina, prokurori uflebamosilia ar daiwyos an 

dawyebuli sisxlissamarTlebrivi devna Sewyvetos da moaxdinos mo-

zardis ganrideba.

amk-is 38-e muxli iTvaliswinebs ganridebis gamoyenebas aseve 18-dan 

21 wlamde pirebis mimarT. mozardis ganrideba gulisxmobs sisxlissa-

marTlebrivi pasuxismgeblobisagan mis ganridebas. 

a) ganridebis gadawyvetileba da misi gamoyenebis winapirobebi

amk-is 39-e muxlis mixedviT, winasasamarTlo sxdomamde prokurori 

iRebs ganridebis Sesaxeb gadawyvetilebas. amave muxlis meore nawili 

iTvaliswinebs ganridebis gamoyenebas sasamarTloSi saqmis warmarT-

vis Semdegac sasamarTlos iniciativiT an mxaris dasabuTebuli Suam-

dgomlobis safuZvelze ra drosac saqme daubrundeba prokurors, 

romelic arasrulwlovan braldebuls ganridebas SesTavazebs da 

misi Tanxmobis SemTxvevaSi, miiRebs gadawyvetilebas ganridebis Sesa-

xeb. mosamarTlis CarTva ganridebis procesSi misasalmebelia, radgan 

prokurori aRar daiwyebs iseT saqmeze sisxlissamarTlebriv devnas, 

romelzec eWvi eqneba, rom SesaZlebelia mosamarTlis mier ganridebis 

moTxovniT ukan daubrundes.1183

1181 http://www.ganrideba.ge (nanaxia 31.03.2018).
1182 Schafstein/Beulke/Swoboda, 2014, 35.
1183 SalikaSvili/miqanaZe, 2016, 95.
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amk-is me-40 muxlis mixedviT, ganridebis gamoyeneba SesaZlebelia 

Semdeg garemoebaTa erTobliobisas: a) arsebobs sakmarisi mtkice-

bulebebi dasabuTebuli varaudisTvis, rom arasrulwlovanma nak-

lebad mZime (6 Tvidan 5 wlamde) an mZime danaSauli (5-dan 10 wlamde) 

Caidina; b) arasrulwlovani nasamarTlevi ar aris; g) arasrulwlovani 

ganrideba-mediaciis programaSi CarTuli ar yofila; d) arasrulw-

lovani danaSauls aRiarebs; e) prokuroris/sasamarTlos Sinagani 

rwmeniT, arasrulwlovnis saukeTeso interesebis gaTvaliswinebiT, 

sisxlissamarTlebrivi devnis dawyebis an dawyebuli sisxlissamarT-

lebrivi devnis gagrZelebis sajaro interesi ar arsebobs; v) arasrul-

wlovani da misi kanonieri warmomadgeneli ganridebis gamoyenebaze 

werilobiT informirebul Tanxmobas gamoxataven.

amk-s me-40 muxlis Canaweri SesaZlebelia gagebul iqnas imgvarad, 

rom arasrulwlovanma, imis miuxedavad, iyo Tu ara adre gasamarTle-

buli, monawileoba miiRos ganridebis programaSi, radgan amk-is me-12 

muxlis pirveli nawili uars ambobs arasrulwlovnis nasamarTlobaze. 

kerZod, Tu 14 wlis arasrulwlovnis mimarT gamotanilia gamamtyune-

beli ganaCeni da mas nasamarTloba ara aqvs (amk-is me-12 muxli), SesaZ-

lebelia igi CarTul iqnas ganridebaSi. 

samwuxaroa, rom, Tu mozardi erTxel iyo CarTuli ganrideba-me-

diaciis programaSi, is ganmeorebiT am programaSi monawileobas veRar 

iRebs. es sakiTxi aSkarad ewinaaRmdegeba arasrulwlovanTa danaSau-

lis normalurobisa da epizodurobis Taviseburebas.

b) ganridebis RonisZiebebi

amk-s 42-e muxli iTvaliswinebs ganridebis an ganridebisa da media-

ciis Sesaxeb xelSekrulebis Semdeg RonisZiebebs: a) arasrulwlovnis 

werilobiTi gafrTxileba; b) aRdgeniTi marTlmsajulebis RonisZie-

ba, maT Soris, ganrideba-mediaciis programaSi CarTva; g) miyenebuli 

zianis srulad an nawilobriv anazRaureba; d) ukanonod mopovebuli 

qonebis saxelmwifosTvis gadacema; e) danaSaulis iaraRis an/da samo-

qalaqo brunvidan amoRebuli obieqtis saxelmwifosTvis gadacema; v) 

arasrulwlovnisTvis movaleobis dakisreba; z) arasrulwlovnis min-

dobiT aRsazrdelad ganTavseba. 

 ganridebis RonisZiebebi ganisazRvreba individualuri Se-

fasebis angariSis safuZvelze da man ar unda gamoiwvios mozardis 

Rirsebisa da pativis Selaxva, normaluri saswavlo procesisagan da 

ZiriTadi samuSaosagan misi mowyveta, an miayenos ziani mis fizikur 

an/da fsiqikur janmrTelobas. ganridebis RonisZiebebi mozardisaTvis 

imaze mZime Sesasrulebeli ar unda iyos, vidre sasjelis RonisZie-
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bebi iqneboda.1184 amk-s 42-e muxliT gaTvaliswinebuli ganridebis 

an ganridebisa da mediaciis xelSekrulebis zogierTi RonisZiebebi 

zogadia da dakonkretebas saWiroebs. sainteresoa aseve ganridebis 

ramdenime RonisZiebis erTad gamoyenebis sakiTxi. ganridebisa da me-

diaciis 27 saqmis Seswavlam da analizma cxadyo, rom mozards da-

kisrebuli hqonda iseTi didi raodenobis RonisZieba, rom SeiZle-

boda maT SesrulebasTan dakavSirebiT problemebi Sehqmnoda.1185

4. ganridebisa da ganridebisa da mediaciis xelSekruleba

ganridebis da ganrideba/mediaciis programaSi CarTul mozards 

SeiZleba daekisros RonisZiebebi, romelsac mxareebi xelSekrulebis 

saxiT aformeben. isini SeiZleba iyos amkrZalavi da valdebulebis xa-

siaTis. yoveli xelSekruleba unda Seicavdes Semdeg ZiriTad piro-

bebs: a) xelSekrulebis moqmedebis vada; b) xelSekrulebis pirobebis 

Sesrulebis adgili (qalaqi); g) miTiTeba imis Taobaze, rom arasrul-

wlovani aRiarebs brals/danaSaulis Cadenas; d) miTiTeba imis Tao-

baze, rom arasrulwlovanma dazaralebuls mouxada bodiSi masTan 

Sexved risas; e) zianis anazRaurebis Sesaxeb miTiTeba, Tu ziani ar 

anazRaurebula xelSekrulebis dadebamde. ganridebis xelSekrule-

ba SeiZleba daidos 12 Tvemde vadiT. xelSekrulebiT gansazRvruli 

periodulobis Semowmebas axorcielebs socialuri muSaki da proku-

rors awvdis informacias Sesrulebis Sesaxeb. Tu xelSekrulebis mo-

qmedebis ganmav lobaSi arasrulwlovani keTilsindisierad asrulebs 

mis pirobebs, xelSekrulebis vadis gasvlis Semdeg prokurori iRebs 

gadawyvetilebas sisxlis samarTlis saqmeze gamoZiebis Sewyvetis Ses-

axeb (amk-is 47-e muxli). Tu xelSekrulebis moqmedebis msvlelobisas 

arasrulwlovnis mier xelSekrulebis pirobebi uxeSad dairRveva, so-

cialuri muSaki amis Sesaxeb acnobebs prokurors. aRniSnulisa da sxva 

garemoebebis gaTvaliswinebiT arasrulwlovanTan (mis kanonier war-

momadgenelTan, socialur muSakTan) saubris Semdeg prokurori au-

qmebs an ZalaSi tovebs ganridebis Sesaxeb gadawyvetilebas, cvlis gan-

ridebis RonisZiebas an/da agrZelebs ganridebis xelSekrulebis vadas. 

ganridebis Sesaxeb gadawyvetilebis gauqmebis SemTxvevaSi prokurori 

uflebamosilia dasabuTebuli dadgenilebiT gaauqmos gadawyvetileba 

sisxlissamarTlebrivi devnis ardawyebis an dawyebuli sisxlissamarT-

lebrivi devnis Sewyvetis Sesaxeb da axali dasabuTebuli dadgenile-

1184 Diemer/Schatz/Sonnen, 2011, 450.
1185 SalikaSvili, 2013, 106-108.
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biT daiwyos an ganaaxlos sisxlissamarTlebrivi devna (amk-is 48-e mux-

li). ganridebaSi CarTul mozards SeiZleba daekisros:1186 daexmaros 

muzeumis TanamSromlebs turistebis momsaxurebaSi; daexmaros Sez-

Ruduli SesaZleblobebis mqone pirebs gadaadgilebaSi; miiRos monaw-

ileoba tye-parkis dasufTavebaSi; iswavlos qsova da Seqmnili nivTebi 

gadasces mzrunvelobamoklebul bavSvebs; ufaso sasadilodan sakvebi 

miutanos moxu cebulebs; miiRos monawileoba gamwvanebaSi; daexmaros 

umcrosklasels saskolo davalebebis SesrulebaSi; miiRos monawileo-

ba taZris saremonto samuSaoebSi; dagegmos sportuli RonisZieba; 

waukiTxos leqsi, an moTxroba bavSvTa saxlis aRsazrdelebs da sxva.

5. mediacia

amk-is me-3 muxlis Tanaxmad, mediacia aris kanonTan konfliqtSi 

myof arasrulwlovansa da dazaralebuls Soris dialogis procesi, 

romelsac uZRveba mediatori da romlis mizania arasrulwlovnisa da 

dazaralebulis Serigeba da maT Soris konfliqtis gadawyveta. media-

ciis procesSi monawileobs agreTve arasrulwlovnis kanonieri war-

momadgeneli, fsiqologi, socialuri muSaki an/da sxva piri. survilis 

SemTxvevaSi am procesSi monawileobis miReba prokurorsac SeuZlia. 

mediaciiT xdeba ara mxolod damnaSavis, aramed msxverplis reabilita-

cia-resocializaciac.1187 damnaSavesa da dazaralebuls Soris arsebuli 

konfliqtis grZelvadiani perspeqtiviT mogvareba SesaZlebelia medi-

aciis gziT, ris Semdegac ganmeorebiTi danaSaulis an reviqtimizaciis 

safrTxe mniSvnelovnad mcirdeba.1188 mediaciiT izrdeba arasruwlov-

nis mier danaSaulis gaazrebisa da pasuxismgeblobis aRebis albaToba. 

mediaciis dadebiTi mniSvneloba SesaZlebelia SemdegSi gamoixatos:1189 

samarTaldamcavi organoebis mxridan naklebi droisa da adamianuri 

Tu ekonomikuri resursis xarjva; konfliqtis swrafi da samarTliani 

mogvareba; dazaralebuls gauqarwyldeba damnaSaveobis mimarT dana-

Saulis Sedegad warmoSobili SiSi; damnaSave igrZnobs pirad pasuxis-

mgeblobas dazaralebulisa da sazogadoebis winaSe; dazaralebulis 

damnaSavesTan Serigebas aqvs monawile mxareebisaTvis aRmzrdelobiTi 

da socializaciis efeqti; SesaZlebelia damnaSavesa da dazaralebuls 

Soris arsebuli konfliqtis Zireuli mogvareba.

1186 http://www.ganrideba.ge (nanaxia 31.03.2018).
1187 SalikaSvili, 2011, 66, 193.

1188 Meier/Rössner/Trüg/Wulf, 2014, 54.
1189 SalikaSvili, 2013, 162-164.
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 mediaciis process uZRveba mediatori. igi aris saTanado unarebis 

mqone piri, miukerZoebeli da damoukidebeli mesame mxare, romelic 

asrulebs Suamavlis rols arasrulwlovansa da dazaralebuls Soris, 

warmarTavs da koordinacias uwevs mediaciis process.

6. mokle Sejameba

ganrideba/mediaciis procesi gawerilia iusticiis ministris 2016 

wlis 1 Tebervlis #120 brZanebiT da Semdegnairad warimarTeba. gan-

ridebis Sesaxeb winaswar gadawyvetilebas prokurori iRebs arasrul-

wlovanTan da dazaralebulTan Sexvedrebis Semdeg. Tu dazaralebuli 

uars ityvis Serigebaze (mediaciaze), prokurors ufleba aqvs ganaxor-

cielos ganrideba. Tu prokurori ganaridebs arasrulwlovans proku-

rori dadgenilebis gamotanidan 3 samuSao dRis vadaSi, individua-

luri Sefasebis angariSis momzadebis mizniT, mimarTavs saqarTvelos 

sasjelaRsrulebisa da probaciis saministros1190 mmarTvelobis sfer-

oSi moqmed sajaro samarTlis iuridiul pirs probaciis erovnul 

saagentos, romelic mocemul saqmes ori samuSao dRis vadaSi gadas-

cems socialur muSaks. saqmeSi dazaralebulis arsebobis SemTxvevaSi 

prokurori, arasrulwlovnis mimarT ganridebis procesis dawyebis 

Sesaxeb dadgenilebis gamotanidan 3 samuSao dRis vadaSi, mimarTavs 

saqarTvelos iusticiis saministros mmarTvelobis sferoSi moqmed 

sajaro samarTlis iuridiul pirs danaSaulis prevenciis centrs (Sem-

dgomSi `danaSaulis prevenciis centri~), romelic mocemul saqmes 

ori samuSao dRis vadaSi gadascems mediators. socialuri muSaki 

atarebs arasrulwlovnis individualur Sefasebas, romelsac proku-

rors saqmis misTvis gadacemidan 10 samuSao dRis vadaSi warudgens. 

socialuri muSakis paralelurad, 10 samuSao dRis ganmavlobaSi me-

diatori ukavSirdeba dazaralebuls, uxsnis mas ganridebisa da media-

ciis programis arss, principebs, miznebs, misi monawileobis Sedegebs 

da awvdis yvela saWiro informacias, raTa dazaralebulma mediaci-

aSi monawileobaze informirebuli Tanxmoba an uari ganacxados. in-

dividualuri Sefasebis angariSis safuZvelze prokurori socialur 

muSakTan da mediaciis SemTxvevaSi _ mediatorTan erTad gansazRvravs 

xelSekrulebis pirobebs. pirobebis Camoyalibebisas prokurori, so-

cialuri muSaki da mediatori iTvaliswineben arasrulwlovnisa da 

1190 saqarTvelos mTavrobaSi ganxorcielebuli struqturuli cvlilebebidan 

gamomdinare, saqarTvelos sasjelaRsrulebisa da probaciis saministro SeuerT-

da saqarTvelos iusticiis saministros da igi Camoyalibda rogorc am ukanaskne-

lis saqveuwyebo dawesebuleba penitenciuri samsaxuris saxiT.
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dazaralebulis interesebs. ganridebis SemTxvevaSi prokurori aras-

rulwlovanTan ganridebis xelSekrulebas aformebs angariSis miRebi-

dan 10 samuSao dRis vadaSi. ganridebisa da mediaciis SemTxvevaSi, gan-

ridebisa da mediaciis xelSekrulebas arasrulwlovanTan aformebs 

mediatori.

VI. arasrulwlovanTa sisxlissamarTlebrivi 

pasuxismgebloba

1. arasrulwlovanTa sasjelis mizani

arasrulwlovnisTvis sasjelis mizania arasrulwlovnis reso-

cializacia-reabilitacia da axali danaSaulis Tavidan acileba. amk 

Tanaxmad, resocializacia-reabilitacia aris arasrulwlovanSi pa-

suxismgeblobis grZnobis, sxva adamianTa uflebebis pativiscemis 

grZnobis Camoyalibeba da ganviTareba, arasrulwlovnis fizikuri, 

gonebrivi, sulieri, zneobrivi da socialuri ganviTarebis xelSewyo-

ba da misi momzadeba sazogadoebaSi adgilis dasamkvidreblad. ssk-is 

39-e muxlSi sasjelis miznebi ierarqiulad sxvagvarad aris dalage-

buli, vidre amk-is 65-e muxlSi, rac iZleva imis rwmenas, rom arasrul-

wlovnis mimarT, pirvel rigSi, iseTi sasjelis gamoyenebis Taobazea 

saubari, romelic arasrulwlovnis resocializacia-reabilitacias 

uzrunvelyofs.1191

arasrulwlovanTa mimarT sasjeli gamoyenebul da SerCeul unda 

iqnas individualurad, misi pirovnebis, ojaxuri, socialuri da mate-

rialuri mdgomareobis gaTvaliswinebiT da igi (sasjeli) unda emsa-

xurebodes damnaSave mozardis aRzrdas.1192

arasrulwlovnebisaTvis sasjelis daniSvnis sakiTxis gadawyveti-

sas unda gamoiricxos zogadi (generaluri) prevenciis gamoyeneba da 

gamoyenebul unda iqnas mxolod da mxolod sasjelis specialuri (in-

dividualuri) prevencia.1193

2. arasrulwlovanTa sasjelis saxeebi

amk-is 66-e muxlis Tanaxmad, arasrulwlovan damnaSaves SeiZleba 

daeniSnos sasjelis Semdegi saxeebi: jarima; Sinapatimroba; saqmianobis 

1191 SalikaSvili/miqanaZe, 2016, 125.

1192 Eisenberg, 2006, 216.
1193 iqve.
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uflebis CamorTmeva; sazogadoebisaTvis sasargeblo Sroma; vadiani 

Tavisuflebis aRkveTa. amave kodeqsis 67-e muxli gansazRvravs aras-

rulwlovnis mimarT ZiriTadi da damatebiTi sasjelebis gamo yenebis 

Taviseburebas. kerZod, arasrulwlovans vadiani Tavisuflebis aRkve-

Ta SeiZleba daeniSnos mxolod ZiriTad sasjelad, xolo jarima, 

Sinapatimroba, saqmianobis uflebis CamorTmeva da sazogadoebisaTvis 

sasargeblo Sroma SeiZleba daeniSnos rogorc ZiriTad, ise damatebiT 

sasjelad. ZiriTad sasjelTan erTad SeiZleba mxolod erTi damatebi-

Ti sasjelis daniSvna da arasrulwlovans sasjelTan erTad SeiZleba 

daeniSnos amk-s 42-e muxlis pirveli nawiliT gaTvaliswinebuli erTi 

an ramdenime RonisZieba.

ganvixiloT sasjelTa saxeebidan ramdenime problemuri sakiTxi.

a) Sinapatimroba/eleqtronuli zedamxedveloba

amk-ma SemoiRo sasjelis axali forma Sinapatimroba, romlis 

aRsruleba xdeba eleqtronuli zedamxedvelobis saSualebis gamo-

yenebiT. Sinapatimrobis SemoRebas aqvs dadebiTi da uaryofiTi mxa-

reebi. dadebiTia is, rom misi gamoyenebis Rirebuleba ufro iafia, vi-

dre sxva sasjeli da xels uwyobs damnaSaveobis monitorings.1194 garda 

amisa, cixis situaciasaTan SedarebiT msjavrdebuls aRar uwevs krimi-

naluri mentalobis adamianebTan urTierToba cixeSi da socia luri 

unar-Cvevebis daviwyeba, aRar aris izolirebuli sakuTari ojaxisa-

gan.1195 eleqtronuli monitoringis qveS Sinapatimrobis ganxorciele-

bas gaaCnia problemebi. stigmatizaciis problema: eleqtronuli 

monitoringis pirobebSi msjavrdebuls xelze an fexze ukeTia ele-

qtronuli mowyobiloba, rac iZleva imis saSualebas (gansakuTrebiT 

zafxulis periodSi), rom igi identificirebul iqnas sxva adamia nebs 

Soris rogorc samarTaldamrRvevi, rac, Tavis mxriv, zrdis mis stig-

matizacias, rac SeiZleba ewinaaRmdegebodes konstituciis me-12 mux-

liT garantirebul uflebas pirovnebis Tavisufali ganviTarebis Se-

saxeb.1196

Sinapatimrobis dros eleqtronuli monitoringis gamoyenebiT 

aseve SesaZlebelia dairRves ojaxis sxva wevrebis saqarTvelos kon-

stituciis me-15 muxlis me-2 nawiliT garantirebuli sacxovreblis 

xelSeuxeblobis ufleba, romelic individs (ojaxis wevrebs) icavs 

`sacxovrebelSi sajaro xelisuflebis rogorc fizikuri, ise arafizi-

1194 arsoSvili/miqanaZe/SalikaSvili, 2015, 153-168.

1195 Wittstamm, 1999, 114, 116.
1196 SalikaSvili/miqanaZe, 2016, 134-140.
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kuri [el. saSualebebiT] SeRwevisgan~1197 da TviTinkriminaciisagan (nemo 
tenetur)1198 dacvis ufleba.1199

b) Tavisuflebis aRkveTa

amk-s 73-e muxlis Tanaxmad, arasrulwlovans vadiani Tavisuflebis 

aRkveTa SeiZleba daeniSnos, Tu man mZime an gansakuTrebiT mZime da-

naSauli Caidina an is Tavs aridebs arasapatimro sasjels, anda mis 

mimarT warsulSi gamamtyunebeli ganaCeni iqna gamotanili. aseve, 14-

dan 16 wlamde asakis arasrulwlovnisTvis daniSnuli Tavisuflebis 

aRkveTis vada 1/3-iT mcirdeba da amasTanave, saboloo sasjelis vada 

ar unda aRematebodes 10 wels. xolo, 16-dan 18 wlamde asakis aras-

rulwlovnisTvis daniSnuli Tavisuflebis aRkveTis vada 1/4-iT mcir-

deba da amasTanave, saboloo sasjelis vada ar unda aRematebodes 12 

wels. saqarTvelos uzenaesi sasamarTlos mier 2014 wels gamoqveyneb-

uli statistikuri monacemebis Tanaxmad, bolo wlebSi arasrulwlo-

van msjavrdebulTa winaaRmdeg gamoyenebul sasjelTa saxeebs Soris 

Tavisuflebis aRkveTis xvedriTi wili 2000 wels 15%-iT, 2001 wels 

14%-iT, 2002 wels 21, 3%-iT, 2003 wels 23, 5%-iT, 2004 wels 23, 4%-iT, 

2005 wels 22%-iT, 2006 wels 34%-iT, 2007 wels 40, 2%-iT, 2008 wels 

32, 7%-iT, 2009 wels 33, 9%-iT, 2010 wels 33, 5%-iT, 2011 wels 28, 4%-

iT, 2012 wels 27, 2%-iT, 2013 wels 25, 7%-iT, 2014 wels 27, 3%-iT, 2015 

wels 29, 8%-iT, xolo 2016 wels 31, 5%-T ganisazRvra.1200

arasrulwlovnis mimarT sasjelis saxiT vadiani Tavisuflebis 

aRkveTis Sefardeba  namdvili kriminaluri sasjelia1201 da gamoyeneba 

SeiZleba, rogorc ̀ Ultima Ratio~ _ ukanaskneli saSualeba _ mxolod mas 

Semdeg, rac aRmzrdelobiTi xasiaTis sxva RonisZiebebma, romelic ga-

tarda arasrulwlovnis mimarT, raime dadebiTi Sedegi ar gamoiRo da 

arasrulwlovani kvlav agrZelebs danaSaulis Cadenas, 1202 an Cadenili 

danaSaulis mZime xasiaTidan gamomdinare SeuZlebelia sxva sasjelis 

gamoyeneba.

amk-is 73-e muxlis meore da mesame nawilebis daTqma mniSvnelovani 

SeRavaTia arasrulwlovnisTvis sasjelis zomis gansazRvris sakiTxSi, 

Tumca mas xSir SemTxvevaSi ar gaaCnia mozardze aRmzrdelobiTi efeq-

1197 kobaxiZe, komentarebSi: saqarTvelos konstituciis komentari, 2013, Tavi meo-

re, 187.

1198 Hudy, 1999, 215.
1199 SalikaSvili/miqanaZe, 2016, 134-140.

1200 www.supremecourt.ge (nanaxia: 1.04.2018).
1201 SalikaSvili/miqanaZe, 2016, 151.

1202 Laubenthal/Baier, 2006. 160; Schafstein/Beulke/Swoboda, 2014, 165.
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ti, radgan Tavisuflebis aRkveTis zoma mainc Zalian maRali rCeba.1203

amk-is 73-e muxlis analizisas daismis kiTxva, rogor unda iqnas 

gagebuli: `saboloo sasjeli ar unda aRematebodes aT wels~ an `sabo-

loo sasjeli ar unda aRematebodes Tormet wels~? anu sakiTxavia, 

SeuZlia Tu ara mosamarTles, mas Semdeg, rac sasjelis zomas moaklo 

erTi mesamedi an erTi meoTxedi da sasjelis zoma mainc darCa aT 

an Tormet welze meti (rogorc es mocemul magaliTSia), arasrulw-

lovans Seufardos am zomaze naklebi sasjeli, pirvel SemTxvevaSi  _ 

9, 8, 7 da a. S. da meore SemTxvevaSi, 11, 10 da a. S. weli?

am sakiTxis Sesaxeb saerTo sasamarTloebis moqmedi an aramoqmedi 

mosamarTleebi kerZo saubrebSi aRniSnaven, rom kanonmdebelma aras-

rulwlovans erTi SeRavaTi (igulisxmeba sasjelis erTi mesamediT an 

erTi meoTxediT Semcireba) ukve misca da meore SeRavaTi aRar aris am 

muxliT gaTvaliswinebuli.

am sakiTxze, praqtikosi mosamarTlisgan gansxvavebiT, sxva mosaz-

reba gvaqvs, romelic SemdegSi mdgomareobs: aRniSnuli midgoma ga-

sakritikebelia kanonismieri gansazRvris principis safuZvliT, rac 

sasjelebTan mimarTebaSi gulisxmobs bralis principze agebul sisx-

lis samarTlis sistemas.1204

zemoaRniSnuli midgomiT izRudeba mosamarTlis damoukideblo-

ba. mosamarTles ar eZleva saSualeba, arasrulwlovan msjavrdebuls 

sasjeli miusajos misi braleulobis da pirovnebis gaTvaliswinebiT. 

`vinaidan danaSaulebrivi qmedebebi erTmaneTisgan gansxvavdeba bra-

lis xarisxiTa da samarTaldarRvevis simZimiT, mosamarTles SesaZle-

bloba unda hqondes, daniSnuli sasjeli moargos am gansxvavebul 

SemTxvevebs. dauSvebelia, rom mosamarTle, kanonis mkacri da mouqne-

li normis safuZvelze, iZulebuli iyos, daniSnos iseTi sasjeli, 

romelic, misi SexedulebiT, ar Seesabameba damnaSavis mier Cadenil 

samarTaldarRvevas da mis braleulobas.1205

kanonmdebeli ambobs, rom saboloo sasjeli ar unda aRematebodes 

aT wels, anu ar unda iyos 10 welze meti, e. i. 10 welze naklebi sasjelis 

daniSvnas igi (kanonmdebeli) SesaZleblad miiCnevs. kanonmdebels rom 

surdes, 14-dan 16 wlamde arasrulwlovans miusajos 10 wliT Tavisu-

flebis aRkveTa, maSin am muxls sxva formulirebiT SemogvTavazebda, 

magaliTad, ase: 14-dan 16 wlamde arasrulwlovnisTvis daniSnuli Ta-

visuflebis aRkveTis vada Semcirdeba erTi mesamediT; amasTanave, Tu 

saboloo sasjeli aRemateba 10 wels, arasrulwlovans daeniSnos 10 

1203 SalikaSvili/miqanaZe, 2016, 162.

1204 Svabe, 2011, 373.

1205 iqve.
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wliT Tavisuflebis aRkveTa. 

kanonis formulireba _ saboloo sasjeli ar unda aRematebodes aT 

wels gulisxmobs, rom mosamarTles SeuZlia, arasrulwlovans Seufar-

dos 10 wlamde nebismieri zomis Tavisuflebis aRkveTa. normis amgvari 

ganmarteba mosamarTles SesaZleblobas aZlevs, sakuTari Sexedu-

lebiT da arasrulwlovnis pirovnuli da misi ojaxuri mdgomareo-

bis Seswavlis Semdeg, arasrulwlovans misi aRzrdisTvis adekvaturi 

sasjeli miusajos, rasac amk-is me-4 da me-14 muxlebic iTva liswineben. 

aseve aRsaniSnavia, rom arasrulwlovnisTvis dawesebuli ze-

moaRniSnuli SeRavaTi yovelgvar efeqts kargavs, Tu gaviTvalis-

winebT, rom ss kodeqsiT gaTvaliswinebuli sanqciebi Zalian maRalia 

da imave kodeqsis 59-e muxli, STanTqmasTan erTad, iTvaliswinebs 

sasjelis nawilobriv an mTlianad Sekrebas ganaCenTa erTobliobis 

dros. zemoaRniSnuli SeRavaTi aseve kargavs Tavis efeqts arasrulw-

lovnis mimarT, Tu gavaanalizebT amk-s 76-e muxlis farglebSi, romlis 

mixedviT, sasamarTlos SeuZlia, daniSnos am kodeqsis Sesabamisi mux-

liT dawesebuli sasjelis zomis umdables zRvarze naklebi sasjeli 

an sxva, ufro msubuqi saxis sasjeli, Tu arasrulwlovanma pirvelad 

Caidina danaSauli. mosamarTles unda hqondes imis SesaZlebloba, rom, 

Tu saWirod miiCnevs, daniSnos kanoniT dadgenil sasjelis zomaze 

nak lebi. mosamarTles, romelsac gavlili aqvs specialuri momzadeba 

mozardTa fsiqologiasa da pedagogikaSi, saqmis masalebidan gamom-

dinare da braldebuli mozardis pirovnuli, ojaxuri, materialuri 

mdgo mareobis Seswavlis Semdeg, Tu igi miva daskvnamde, rom arasrul-

wlovans unda Seefardos sasjelis minimalur zRvarze naklebi, ufle-

ba unda hqondes, imis miuxedavad, iyo Tu ara mis mimarT warsulSi ga-

naCeni gamotanili, mozards Seufardos adekvaturi sasjeli, Tu amas 

mozardis aRzrda, misi resocializacia-reabilitacia moiTxovs.

am muxlis imgvari gageba, rom mozardisTvis 10 an 12 welze nak-

lebi sasjelis misja ar SeiZleba, gansaxilvelia aseve saxelmwifo 

resursebis sworad, racionalurad gamoyenebisa da ekonomikuri anali-

zis kuTxiT. maRali zomis Tavisuflebis aRkveTis pirobebSi 21 wlis 

asakis SesrulebisTanave arasrulwlovani mozrdilTa cixeSi gadadis, 

sadac, mozardis mimarT ganxorcielebuli sareabilitacio, aRmzrd-

elobiTi programebis efeqti umalve ikargeba, radgan mozardi urTi-

erTobas iwyebs avtoritetul patimrebTan da adgeba krimina luri 

karieris gzas. gamodis, rom saxelmwifo arasrulwlovanze cixis pi-

robebSi resurss tyuilad xarjavs, Tu igi 21 wlis asakis miRwevis Sem-

deg mosaxdeli sasjelis nawils mainc zrdasrul patimrebTan moixdis 

da kriminalur cxovrebas daubrundeba. 
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VII. arasrulwlovanTa saproceso Taviseburebani

amk-s me-7, me-8 da me-9 Tavi iTvaliswinebs saproceso Tavisebure-

bebs. srulwlovanisagan gansxvavebiT arasrulwlovnisadmi saproceso 

mopyroba garkveuli Taviseburebebis matarebelia, rac arasrulwlo-

vanTa marTlmsajulebis aucilebeli pirobaa. bavSvis uflebaTa kon-

venciis me-3 muxli pirdapir miuTiTebs bavSvis WeSmariti interesis 

ukeT uzrunvelyofas marTlmsajulebis nebismier etapze, iqneba es 

gamoZieba, sasamarTlo Tu sasjelaRsruleba, saxelmwifo Tu kerZo 

piri.

saqarTveloSi sxva saerTaSoriso aqtebTan erTad moqmedebs ev-

roparlamentisa da evrosabWos 2016 wlis 11 maisis #2016/800 direq-

tiva sisxlis samarTlis procesSi eWvmitanili an braldebuli bavS-

vebisTvis saproceso garantiebis Sesaxeb (Die Richtlinie (EU) 2016/800 des 
Europäischen Parlaments und des Rates vom 11. Mai 2016 über Verfahrensgaran-
tien in Strafverfahren für Kinder, die Verdächtige oder beschuldigte Personen in 
Strafverfahren sind).

1. arasrulwlovanTa saqmiswarmoebis saxelmwifo struqturebi

amk-is me-3 muxlis me-6 nawilis mixedviT, arasrulwlovanTa 

marTl msajulebis procesis mwarmoebeli piri/procesis monawile piri 

aris mosamarTle, gamomZiebeli, prokurori, policieli, advokati, 

socialuri muSaki, mediatori, probaciis oficeri, arasrulwlovan-

Ta sareabilitacio dawesebulebis personali, Sesabamisi patimrobis 

dawesebulebis personali, romelic monawileobs arasrulwlovanTa 

marTlmsajulebis procesSi da romelsac gavlili aqvs specialuri 

momzadeba arasrulwlovanTa marTlmsajulebaSi. pekinis me-12 wesis 

mixedviT, aucilebelia arasrulwlovanTa saqmeebSi monawile marTl-

wesrigis ganmxorcielebeli yvela Tanamdebobis piris (policielis) 

specialuri momzadeba. Tavisi funqciebis saukeTesod ganxorcielebis 

mizniT policiis TanamSromlebi, romlebic xSirad an gansakuTreb-

ulad arian dakavebulebi arasrulwlovanTa saqmeebiT an, romlebic 

ZiriTadad dakavebulebi arian arasrulwlovanTa Soris danaSaulobis 

profilaqtikiT, sistematurad unda gadiodnen specialur instruq-

taJs da momzadebas. msgavs miTiTebebs arasrulwlovanTa saqmeebze 

momuSave personalis mimarT iTvaliswinebs aseve arasrulwlovanTa 

danaSaulobis prevenciis Sesaxeb gaeros saxelmZRvanelo principebis 

(`riadis saxelmZRvanelo principebi~) 58-e muxli. aseve evroparla-

mentisa da evrosabWos 2016 wlis 11 maisis #2016/800 direqtivis 54-e 
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punqti pirdapir uTiTebs im kavSirze, romelic bavSvis interesebis 

dacvasa da procesSi CarTuli pirebis specialur gadamzadebas gaaCnia. 

imisaTvis, rom aseTma pirebma SeZlon pedagogiuri unar-Cvevebis praq-

tikaSi gamomuSaveba pirvel rigSi aucilebelia, rom maT mozardebi 

uyvardeT, maTi mdgomareobis empaTia SeeZloT, 1206 humanurad epyro-

bodnen1207 da kargad erkveodnen iseT disciplinebSi, rogoricaa: bavS-

vis fsiqologia da fsiqiatria, kriminologia, sociologia da peda-

gogika (mozardTa hobifsiqologi iyos).1208

a) policieli, gamomZiebeli

sisxlis samarTlis politika arasrulwlovan damnaSaveTa mimarT 

mniSvnelovnad Seicvala bolo wlebis ganmavlobaSi. amk iTvaliswinebs 

specializebuli policielisa da gamomZieblis instituts. sssk-is 

37-e muxlis Tanaxmad, gamomZiebeli moqmedebs prokuroris miTiTe-

bebis mixedviT, Sesabamisad, prokuroris gadamzadeba unda xdebodes 

ufro maRali standartebiT, vidre gamomZieblis.

Sinagan saqmeTa saministros warmomadgenels an gamomZiebels 

pirveli Sexeba aqvs kanonTan konfliqtSi myof mozardTan. Sinagan 

saqmeTa saministros warmomadgenelTan an gamomZiebelTan mozar-

dis pirveli kontaqtiT mas Camouyalibdeba warmodgena saxelmwifo 

struqturebze. es kontaqti ganapirobebs SemdgomSi rogorc mis (mo-

zardis) samarTaldamcav organoebTan TanamSromlobis survils, aseve 

saxelmwifo struqturebisadmi ndobis Camoyalibebis sakiTxs. adgili 

Tu eqneba mozardisadmi arasasiamovno damokidebulebas (abuCad ag-

deba, dacinva, fsiqikuri Tu fizikuri Zalis gamoyeneba), Semcirdeba 

mozardis mxridan gamoZiebis dros TanamSromlobis albaToba da dai-

kargeba ndoba saxelmwifo struqturebisadmi, rac mozardis saxelm-

wifo da sazogadoebisagan gaucxoebas da kriminaluri subkulturi-

sadmi midrekilebas gamoiwvevs.1209

mocemuli amk ar iTvaliswinebs Sss-s organoebis mxridan aRmzrde-

lobiTi xasiaTis prevenciuli RonisZiebebis ganxorcielebis sakiTxs.

kerZod, sasurveli iqneboda, Tu policia aRmzrdelobiTi xasi-

aTis saubrebs ganaxorcielebda meore donis prevenciis farglebSi, 

anu danaSaulze, savaraudo samarTlebriv Sedegze da a.S. gaesaubrebo-

da im mozardebs, romlebic maRali riskis qveS dganan, rom danaSauli 

1206 Schafstein/Beukle/Swoboda, 2014, 214.
1207 Ostendorf, 2009, 240.
1208 Meier/Rössner/Trüg/Wulf, 2014, 374; Diemer/Schatz/Sonnen, 2011, 287.
1209 SalikaSvili/miqanaZe, 2016, 173.
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Caidinon.1210 policia sazogadoebrivi usafrTxoebisa da marTlwesri-

gis uzrunvelsayofad axorcielebs prevenciuli xasiaTis RonisZie-

bebs, romlebic gansazRvrulia policiis Sesaxeb kanoniT.1211

b) prokurori arasrulwlovanTa procesSi

prokuroris zedmiwevniT kargi momzadeba mozardis fsiqolo-

giasa da pedagogikaSi mniSvnelovnad Seuwyobs xels mis mier diskre-

ciuli uflebis sworad da samarTlianad gamoyenebas. saqarTvelos 

mTavari prokuroris 2014 wlis 30 dekembris #201-m brZanebiT 2015 

wlis pirveli ianvridan arasrulwlovani braldebulis s/s saqmeze 

uflebamosilebas axorcieleben is prokurorebi, romlebmac gaiares 

damatebiTi momzadeba arasrulwlovanTa marTlmsajulebaSi, peda-

gogikaSi da fsiqologiaSi. saWiroa aseve, ara mxolod im pirebis gada-

mzadeba, visac uSualo kavSiri aqvs arasrulwlovanTan, aramed maT-

ic, visTanac gamomZiebeli (policieli), prokurori aTanxmebs Tavis 

gadawyvetilebas arasrulwlovanis Sesaxeb. 

amk-is 38-e da sssk-is me-16 muxli gansazRvravs sisxlissamarT-

lebrivi devnis dawyebisa da Sewyvetis Sesaxeb gadawyvetilebis miRebi-

sas prokuroris diskreciuli uflebamosilebis sakiTxs. prokuroris 

diskreciuli uflebamosileba gulisxmobs sakuTari SexedulebiT 

sisxlissamarTlebrivi devnis dawyebas an sisxlissamarTlebrivi dev-

nis dawyebaze uaris Tqmas. 

saqarTvelos iusticiis ministris 2010 wlis 8 oqtombris #181 

brZanebis Tanaxmad, prokurorma diskreciuli uflebamosileba unda 

gamoiyenos garkveuli kriteriumebis gaanalizebis safuZvelze. es 

kriteriumebia: saxelmwifos samarTlebrivi prioritetebi, danaSau-

lis buneba da simZime, sisxlissamarTlebrivi devnis prevenciuli 

gavlena, piris braleulobis xarisxi, piris danaSaulebrivi warsuli, 

piris TanamSromlobis survili, pirovnuli maxasiaTeblebi, mosalod-

neli sasjeli.

praqtikuli TvalsazrisiT, problemas warmoadgens imis dad-

gena, gaiara Tu ara gamomZiebelma an prokurorma pedagogikisa da 

fsiqologiis kursebi.1212 arc sssk da arc amk ar iTvaliswinebs proku-

roris, gamomZieblis valdebulebas maT mier arasrulwlovnis saqmis 

gamoZiebis/ganxilvis SemTxvevaSi pedagogikasa da fsiqologiaSi gav-

lili momzadebis damadasturebeli dokumentis (misi aslis) warmod-

1210 TumaniSvili, 2014, 117.

1211 turava, 2014, 132-133.

1212 boxaSvili/beniZe, 2009, 44.
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genis Sesaxeb, gansxvavebiT advokatisa, romelic amk-s me-20 muxlis 

Tanaxmad, valdebulia sxva sabuTebTan erTad waradginos aseTi kur-

sis gavlis Sesaxeb damadasturebeli dokumenti. 

sasurvelia, advokatebis msgavsad, gamomZiebelma an prokurorma 

saqmes daurTon arasrulwlovanTa marTlmsajulebaSi, pedagogikasa 

da fsiqologiaSi gavlili momzadebis damadasturebeli dokumenti, 

xolo mosamarTlem es dokumenti waradginos (da saqmes daurTos) mxa-

ris moTxovnis SemTxvevaSi.

g) arasrulwlovanTa mosamarTle

saqarTvelos saerTo sasamarTloebis sistema ar iTvaliswinebs 

arasrulwlovanTa saqmeebis ganmxilvel specialur sasamarTloebs. 

amis miuxedavad, kanonmdebeli mainc mosamarTleTa maRal standarts 

adgens mozardTa saqmis gansaxilvelad. amk-s me-17 muxlis mixed-

viT, raionul (saqalaqo) sasamarTloSi kanonTan konfliqtSi myofi 

mozardis saqmes ganixilavs arasrulwlovanTa marTlmsajulebaSi 

specializebuli mosamarTle. Tu saqme kolegiurad ganixileba _ sa-

samarTlo kolegia, romlis sul mcire ori wevri, maT Soris kole-

giis Tavmjdomare, arasrulwlovanTa marTlmsajulebaSi speciali-

zebuli mosamarTlea. saapelacio sasamarTlosa da saqarTvelos 

uzenaes sasamarTloSi kanonTan konfliqtSi myofi arasrulwlovnis 

saqmes ganixilavs sasamarTlo palata, romlis sul mcire ori wevri, 

maT Soris, palatis Tavmjdomare, arasrulwlovanTa marTlmsajule-

baSi speciali zebuli mosamarTlea (me-17 muxlis meore nawili). am 

mosamarTleebma gaiares specialuri momzadeba pedagogikasa da fsiqo-

logiaSi (amk-is me-3 muxlis me-6 nawili). 

arasrulwlovanTa mosamarTlis profesionalizmi, garda pedago-

giuri unar-Cvevebisa, damokidebulia mis dakvirvebis unarze, gamoc-

dilebaze da mdidar praqtikaze.1213

saqarTvelos konstituciis 63-e muxlis mixedviT, mosamarTle 

(maT Soris arasrulwlovnebis) SeiZleba iyos 30 wlis saqarTvelos 

moqalaqe, Tu mas aqvs umaRlesi iuridiuli ganaTleba da specialobiT 

muSaobis sul cota 5 wlis gamocdileba. 

amk-is me-14 muxlis mixedviT, arasrulwlovnis mimarT 

gadawyvetilebis miRebisas gaiTvaliswineba misi individualuri maxa-

siaTeblebi: asaki, ganviTarebis done, cxovrebis, aRzrdisa da ganvi-

Tarebis pirobebi, ganaTleba, janmrTelobis mdgomareoba, ojaxuri 

viTareba da sxva garemoebebi, romelic arasrulwlovnis xasiaTisa da 

1213 Meier/Rössner/Trüg/Wulf, 2014, 373; ivaniZe/Todua/varZelaSvili/maxarobliZe, 2017, 

26.
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qcevis Taviseburebebis Sefasebis da misi saWiroebebis gansazRvris 

SesaZleblobas iZleva.

d) arasrulwlovanTa advokati

amk-is me-20 muxli iTvaliswinebs arasrulwlovnis saqmiswarmoebi-

sas arasrulwlovanTa marTlmsajulebaSi specializebuli advokatis 

monawileobas. advokati valdebulia kanoniT gaTvaliswinebul sxva 

sabuTebTan erTad warmoadginos arasrulwlovanTa marTlmsajuleba-

Si misi specializaciis damadasturebeli, saqarTvelos advokatTa aso-

ciaciis mier damtkicebuli formis dokumenti. iuridiuli daxmarebis 

samsaxurSi funqcionirebs arasrulwlovanTa marTlmsajulebaSi spe-

cializebul advokatTa mudmivmoqmedi jgufi, romelic kanoniT gaT-

valiswinebul SemTxvevebSi arasrulwlovans pirveli moTxovnisTa-

nave, umokles vadaSi uzrunvelyofs iuridiuli daxmarebiT. kanoni 

iTvaliswinebs arasrulwlovnis savaldebulo dacvas.

qveynis demografiuli da geografiuli mdgomareobis gaTval-

iswinebiT aucilebelia did qalaqebSi arsebobdnen ara specializebu-

li mosamarTleebi da prokurorebi, aramed mxolod arasrulwlovanTa 

saqmeebze momuSave profesionalebi (mosamarTleebi da prokurorebi). 

mosamarTles da prokurors, romlebic muSaoben rogorc arasrulw-

lovan, ise srulwlovanTa s/s saqmeebze, gauWirdebaT arasrulwlovnis 

specifikurobis gaTvaliswineba, misi pirovnebisadmi empaTiis, grZno-

bis Camoyalibeba da misi saukeTeso interesis srulyofilad dacva. 

umjobesia, arasrulwlovanTa mier Cadenili danaSaulis raodenobis 

gaTvaliswinebiT TbilisSi, rusTavSi, quTaisSi, baTumSi, zugdidsa da 

regionul centrebSi gamoiyon mosamarTleebi da prokurorebi, rom-

lebic mxolod arasrulwlovanTa saqmiT iqnebian dakavebulni.

2. arasrulwlovnis mimarT aRkveTis RonisZiebebis Sefardeba

amk-is me-60 muxlis mixedviT, aRkveTis RonisZiebis saxeebia: meT-

valyureobaSi gadacema, SeTanxmeba gausvlelobisa da saTanado qcevis 

Sesaxeb, piradi Tavdeboba, girao, patimroba. 

arasrulwlovani braldebulis patimrobis saerTo vada aris 6 Tve. 

amave kodeqsis 64-e muxlis Tanaxmad, winasasamarTlo sxdomamde patim-

robis saerTo vada ar unda aRematebodes misi dakavebidan 40 dRes. 

am vadis gasvlis Semdeg arasrulwlovani braldebuli unda gaTavi-

sufldes patimrobidan, Tu aRniSnul vadaSi winasasamarTlo sxdoma 

ver Catarda. garda amisa, mosamarTle valdebulia pirvelive winasa-



540

samarTlo sxdomaze Tavisi iniciativiT ganixilos patimrobis ZalaSi 

datovebis aucileblobis sakiTxi, miuxedavad imisa, daayena Tu ara 

mxarem Suamdgomloba patimrobis Secvlis an gauqmebis Sesaxeb. amis 

Semdeg mosamarTle valdebulia Tavisi iniciativiT, yovel 20 dReSi 

erTxel mainc ganixilos patimrobis ZalaSi datovebis aucileblobis 

sakiTxi. patimrobis gagrZelebis, Secvlis an gauqmebis sakiTxis gan-

xilvisas mtkicebis tvirTi braldebis mxares ekisreba.

Tbilisis saapelacio sasamarTlos sagamoZiebo kolegiis 2015 

wlis 25 Tebervlis №1g/178-15 ganCinebaSi sasamarTlo mouwodebs 

saxelmwifo marTlmsajulebis organoebs (sasamarTlos da prokura-

turas) pozitiuri roli iTamaSon arasrulwlovani damnaSave pirebis 

xelaxali aRzrdis da maTi resocializaciis sakiTxSi. Sesabamisad, 

sasamarTlo mniSvnelovanad miiCnevs, rom arasrulwlovnis mimarT 

aRkveTis RonisZiebis gamoyeneba da misi konkretuli formis SerCeva 

moxdes gansakuTrebuli sifrTxiliT. gamoyenebuli iyos arasrulw-

lovnis pirovnebisa da Cadenili qmedebis Tanazomieri (proporciuli) 

aRkveTis is RonisZieba, romelic momavalSi saTanadod aRzrdisa da 

misi (arasrulwlovanis) sazogadoebis Rirseul wevrad Camoyalibebis 

SesaZleblobas uzrunvelyofs.1214

amk-is 27-e muxli konkretulad ar uTiTebs mosamarTlis mier 

aRkveTi RonisZiebis Sefardebis dros arasrulwlovanis individu-

aluri Sefasebis angariSis gacnobis da gamoyenebis aucileblobis 

Taobaze, Tumca amave muxlis me-8 nawili pirdapir saubrobs aras-

rulwlovnis individualuri Sefasebis angariSis saWiroebisamebr gaT-

valiswinebis Taobaze. 

3. arasrulwlovanTa saqmiswarmoebis Taviseburebani

arasrulwlovanTa saqmiswarmoeba xorcieldeba amk-is mier da sssk 

dadgenili wesiT, im sabaziso elementebiT, romelic saqmis samar-

Tliani ganxilvisTvis aris saWiro. Tumca, radgan arasrulwlovnebi, 

srulwlovnebTan SedarebiT, gansakuTrebul mopyrobas saWiroeben, 

amk arasrulwlovanTa sisxlis samarTlis saqmiswarmoebis Tavisebure-

bebze saubrobs. 

arasrulwlovanTa mier Cadenil danaSaulTa saqmis sisxlissamar-

Tlebrivad ganxilvis dros gansakuTrebiT mniSvnelovania Semdegi 

sakiTxebi: saqmis daxuruli ganxilva (amk-s 29-e muxli); erToblivi 

1214 Sead.: fafiaSvili, komentarebSi: saqarTvelos sisxlis samarTlis saproceso 

kodeqsis komentari, 2015, mux. 205, abz. 1-80.



541

saqmidan arasrulwlovnis saqmis gamoyofa (amk-s 32-e muxli); arasrul-

wlovani braldebulis savaldebulo dacva (amk-s 28-e muxli); Tarjim-

nis ufasod momsaxurebis da sakonsulo daxmarebis ufleba (amk-s 30-e 

da 31-e muxlebi); arasrulwlovnis dakaveba (amk-s 54-e muxli); aras-

rulwlovnis gamokiTxva da dakiTxva (amk-s 52-e, 54-e muxlebi). 

a) arasrulwlovnis dakaveba

vinaidan Tavisuflebis dakargva yvelaze umZimesi Carevaa 

pirovnebis uflebebSi ganvixiloT arasrulwlovnis dakaveba. amk-s 

54-e muxlis mixedviT, arasrulwlovnis dakavebis Semdeg SeZlebis-

dagvarad male, magram ara ugvianes 48 saaTisa, prokurori gamoZiebis 

adgilis mixedviT magistrat mosamarTles warudgens Suamdgomlobas 

aRkveTis RonisZiebis gamoyenebis Sesaxeb. arasrulwlovnis dakavebis 

dros gaTvaliswinebuli unda iyos ara mxolod mozardis pirovnuli 

ganviTarebis istoria da ojaxuri garemo, aramed misi damokidebuleba 

ojaxis wevrebTan da Rirebulebebisadmi orientacia.1215

saqmeSi ipeki da sxvebi TurqeTis winaaRmdeg (Ipek and Others v Tur-
key 3.02.2009) teroristul aqtTan dakavSirebuli gamoZiebisas daaka-

ves arasrulwlovnebi, romlebic dakavebidan or dReSi dakiTxes. maT 

ar SesTavazes advokatis daxmareba, radgan danaSauli saxelmwifo 

usafrTxoebis sasamarTloTa gansjadobis qveS xvdeboda. dakavebi-

dan sami dRisa da cxra saaTis Semdeg arasrulwlovnebi mosamarT-

les warudgines. sasamarTlom xazgasmiT aRniSna, rom xelisuflebis 

organoebi, me-5 muxlis mixedviT, SeuzRudavi uflebamosilebiT ar 

sargebloben, rom eWvmitanilebi dakiTxvisTvis daakavon erovnuli 

sasamarTloebis mxridan efeqtiani kontrolis gareSe. eWvmitanilTa 

asakma, dagvianebulma dakiTxvam da iuridiuli daxmarebis ararsebobam 

gaamyara daskvna, rom ganmcxadebeli mosamarTles `dauyovnebliv~ ar 

wardgenia, rac me-5 muxlis darRvevad iqna cnobili.

amk-is 49-e muxli arasrulwlovnis damkavebel pirs, gamomZiebels, 

prokurors avaldebulebs arasrulwlovnis samarTaldamcav organoSi 

miyvanisTanave, mis kanonier warmomadgenels acnobos arasrulwlovnis 

dakavebis da misi adgilsamyofelis Sesaxeb da ganumartos arasrulw-

lovnis dakavebis mizezebi. xolo, Tu arasrulwlovnis kanonier war-

momadgenelTan dakavSireba ver xerxdeba, policiis dawesebulebis an 

sxva samarTaldamcavi organos Sesabamisi TanamSromeli amis Sesaxeb 

dauyovnebliv atyobinebs meurveobisa da mzrunvelobis organos.

1215 SalikaSvili/miqanaZe, 2016, 197.
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b) arasrulwlovnis gamokiTxva da dakiTxva

amk-s 52-e muxli eZRvneba arasrulwlovnis gamokiTxvasa da dakiTx-

vas. arasrulwlovnis gamokiTxvisas da dakiTxvisas moqmedebs saqarT-

velos sisxlis samarTlis saproceso kodeqsiT dadgenili wesi, magram 

ar gaiTvaliswineba imave kodeqsis 332-e muxlis debulebebi.

rodesac saubaria arasrulwlovnis gamokiTxvaze, igulisxmeba 

arasrulwlovani mowmis an dazaralebulis mier mxareebisaTvis in-

formaciis micema winasasamarTlo sxdomamde, xolo, rodesac saubaria 

arasrulwlovnis dakiTxvaze _ arasrulwlovani braldebulis mier in-

formaciis micema sasamarTlo sxdomaze.

arasrulwlovani SeiZleba daikiTxos, Tu mas SeuZlia sityvierad 

an sxva formiT gadmosces saqmisaTvis mniSvnelobis mqone informa-

cia. arasrulwlovnis dakiTxva misi kanonieri warmomadgenlisa da ad-

vokatis TandaswrebiT tardeba. saWiroebisamebr, uzrunvelyofilia 

fsiqologis monawileobac. 

arasrulwlovnis dakiTxvisas SesvenebisaTvis Sesaferisi inter-

valis dasadgenad mosamarTle iTvaliswinebs arasrulwlovnis asaks, 

ganviTarebis dones da sxva garemoebebs. arasrulwlovani ar SeiZleba 

daikiTxos 22:00 saaTidan 08:00 saaTamde.

arasrulwlovani uzrunvelyofili unda iyos Sesaferisi sakvebiTa 

da sasmeli wyliT aranakleb yovel 4 saaTSi erTxel, 08:00 saaTidan 

22:00 saaTamde, agreTve sapirfareSoTi SeuzRudavad sargeblobis 

uflebiT. arasrulwlovnis dakiTxvis dros, pirvel rigSi, dacul 

unda iqnas konstituciiT garantirebuli yvela ufleba. 

is, rom arasrulwlovnis dakiTxva ar SeiZleba 22:00 saaTidan 08:00 

saaTamde, ar unda warmoadgendes gadamwyvet faqtors. gadamwyvetia 

ara mxolod is, rom arasrulwlovani Ramis saaTebSi ar daikiTxos, 

aramed isic, rom Sefasdes arasrulwlovnis fsiqikuri mdgomareoba 

im konkretuli situaciisas. Tu arasrulwlovans drois da adgilm-

debareobis orientacia aqvs dakarguli, alkoholuri an narkotikuli 

nivTierebis zemoqmedebis qveS aris, umjobesia, misi (gamokiTxva) da-

kiTxva Sewydes.1216

nebismieri saproceso moqmedeba, romelsac sagamoZiebo organo 

Caatarebs unda iyos procesis daCqarebisken mimarTuli.1217

arasrulwlovnis dakiTxvamde aucilebelia, rom mas gaacnon dumi-

lis da TviTinkriminaciisagan dacvis ufleba. 

1216 Meier/Rössner/Trüg/Wulf, 2014, 433.
1217 iqve, 432.
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g) arasrulwlovnis saqmis sasamarTloSi ganxilva

amk-s 55-e muxlis mixedviT, danaSaulis erTi SemTxvevis gamo wina-

sasamarTlo sxdomis dawyebamde arasrulwlovani braldebulad SeiZ-

leba cnobili iyos ara umetes 6 Tvisa, Tu am vadis gasvlamde misTvis 

danaSaulis sxva SemTxvevis gamo axali braldeba ar wauyenebiaT.

arasrulwlovnis saqmeze saapelacio sasamarTlos sxdoma imarTe-

ba saCivris dasaSvebad cnobidan 2 kviris vadaSi. saapelacio sasamarT-

los ganaCeni gamoaqvs zepiri mosmeniT, saapelacio saCivris dasaS-

vebad cnobidan 1 Tvis vadaSi. arasrulwlovnis saqmeze sakasacio 

sasamarTlos sxdoma imarTeba saCivris dasaSvebad cnobidan 2 kviris 

vadaSi. sakasacio sasamarTlos sakasacio saCivarze Semajamebeli 

gadawyvetileba gamoaqvs sakasacio sasamarTloSi saCivris dasaSvebad 

cnobidan 3 Tvis vadaSi.

4. arasrulwlovani mowme/dazaralebuli

amk-is 52-e muxlis me-8 nawilis Tanaxmad, saproceso moqmedebas, 

romelSic arasrulwlovani dazaralebuli monawileobs, misi kano-

nieri warmomadgeneli da advokati eswrebian. saWiroebisamebr, uzrun-

velyofilia fsiqologis monawileobac.

saproceso moqmedebas, romelSic arasrulwlovani mowme mona-

wileobs, misi kanonieri warmomadgeneli eswreba. arasrulwlovan 

mowmes ufleba aqvs, saproceso moqmedebis Catarebisas hyavdes advo-

kati. Tu arasrulwlovani mowme gadaxdisuunaroa, mas ufleba aqvs, 

isargeblos ufaso iuridiuli daxmarebis uflebiT. saWiroebisamebr, 

uzrunvelyofilia fsiqologis monawileobac (amk-is 53-e muxlis me-9 

nawili).

arasrulwlovani dazaralebulis mdgomareoba ufro ukeTe-

sia, vidre arasrulwlovani mowmis. saproceso moqmedeba, romelSic 

arasrulwlovani dazaralebuli monawileobs, arasrulwlovani mow-

misagan gansxvavebiT, savaldebulos xdis advokatis daswrebas. garda 

amisa, arasrulwlovani dazaralebuli advokatis ufaso momsaxurebiT 

sargeblobs, Tumca arasrulwlovan mowmes ufaso advokatis ufleba 

warmoeSoba, Tu igi gadaxdisuunaroa (amk-is me-15 muxli).
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VIII. TavisuflebaaRkveTili arasrulwlovnebi

patimrobis kodeqsi, saerTaSoriso standartebis Sesabamisad, awe-

sebs arasrulwlovan braldebulTa/msjavrdebulTa izolirebulad 

ganTavsebas srulwlovani msjavrdebulebisagan. 

saqarTvelos patimrobis kodeqsiT arasrulwlovan msjavrdebul-

TaTvis gaTvaliswinebulia sacxovrebeli farTi aranakleb 4 kvadrat-

uli metrisa, xolo braldebulisaTvis _ 3 kvadratuli metri.

arasrulwlovanTa marTlmsajulebis kodeqsis 87-e muxli aras-

rulwlovan msjavrdebuls 1 Tvis ganmavlobaSi sakuTari xarjiT 5 

(ulimito), xolo braldebuls _ 3 satelefono saubriT sargeblobis 

uflebas aZlevs, TiToeuli ara umetes 15 wuTis xangrZlivobisa. 

arasrulwlovani braldebulisgan gansxvavebiT, msjavrdebuls TveSi 

4 videopaemniT, xolo waxalisebis formiT, TveSi 2 damatebiTi video-

paemniT sargeblobis ufleba aqvs (amk 87-e muxli). amave muxlis safuZ-

velze arasrulwlovani msjavrdebuli aseve xangrZlivi paemnis ufle-

biTac sargeblobs; kerZod, weliwadSi SesaZlebelia hqondes 4 aseTi 

paemani da waxalisebis formiT, weliwadSi damatebiT 6 xangrZlivi pae-

mani miiRos. TiToeuli xangrZlivi paemani SeiZleba gagrZeldes ara 

umetes 23 saaTis droiT. 

IX. daskvna

arasrulwlovani damnaSavis resocializacia kriminologiaSi 

ganimarteba, rogorc gamosworeba, aRzrda, socializacia, reabili-

tacia, mkurnaloba, (socialuri) integracia.1218 arasrulwlovani dam-

naSavis mimarT samarTaldamcavi organoebis faqizi damokidebuleba, 

misi pirovnebis Seswavla da Sesabamisi sasjelis dakisreba mozardis 

aRzrdis aucilebeli pirobaa. sasjelis gamoyenebis sazogadoebrivi 

dakveTa mozardis gamosworebisken aris mimarTuli, anu sazogadoe-

bis survilia, ara mozardis iseTi izolacia, romelic ar moitans 

damnaSavis aRzrdas da cixis datovebis SemTxvevaSi igi isev SeuSlis 

xels sazogadoebriv Tanacxovrebas, aramed mis mimarT iseTi RonisZie-

bebis gatareba, romelic masTan (mozardTan) erTad usafrTxos gaxdis 

Tanacxovrebas.

imisaTvis, rom arasrulwlovani damnaSavisaTvis gaTvaliswine-

bulma sisxlis samarTlis saproceso Taviseburebebma mozardis reso-

cializacia-reabilitacia gamoiwvios, saWiroa: patimrobis sanacvlod, 

1218 Cornel, u.a., 2009, 35.
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iseTi alternatiuli saSualebebis danergva, romlebic moicavs aRz-

rdas, zedamxedvelobas;1219arasrulwlovnis danaSaulis prevenciisaT-

vis sxvadasxva saganmanaTleblo xasiaTis programebis amoqmedebas;1220 

samarTaldamcavi organoebis muSakTa mxridan iseTi mopyroba, ro-

melic ar gamoiwvevs arasrulwlovani damnaSavis stigmatizacias _ 

etiketirebas. stigmatizacia iwvevs mZime sulier problemebs, rac axa-

li danaSaulebis Cadenas uwyobs xels.1221 arasrulwlovan damnaSaveTa 

saqmis ganxilvis yvela etapze marTlmsajulebis ganmaxorcielebeli 

organoebis (policia, prokuratura, sasamarTlo) diskreciis ufleba, 

Sewyvitos saqme da arasrulwlovans aaridos marTlmsajulebis siste-

maSi moxvedra, yofna; arasrulwlovan damnaSaveTa sisxlis samarT-

lis saqmeSi monawile yvela piris sistematuri gadamzadeba mozardTa 

peda gogikasa da fsiqologiaSi, rac aseve gulisxmobs treningebs krim-

inologiaSi, fsiqologiaSi, sociologiaSi da fsiqiatriaSi; naklebad 

mZime da mZime xasiaTis danaSaulebze braleulobis simZimis gaTva-

liswinebiT ganridebis da ganridebisa da mediaciis institutis an al-

ternatiuli RonisZiebebis xSiri gamoyeneba. aRniSnuli xels Seuwyobs 

mozardis socializacias da aRmzrdelobiT process.

1219 fafiaSvili, 2008, 164.

1220 boxaSvili/beniZe, 2009, 61.

1221 Schafstein/Beulke/Swoboda, 2014, 340.
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I. Sesavali

winamdebare statia Temaze `adamianis uflebaTa evropuli kon-

vencia da arasrulwlovanTa marTlmsajuleba~ or ZiriTad mizans 

emsaxureba. arasrulwlovanTa marTlmsajulebis Sesaxeb adamianis 

uflebaTa evropuli sasamarTlos praqtikis uaxlesi mimoxilva ar ar-

sebobs.1222 literaturaSi adre gamoqveynebuli Sesabamisi krebulebis 

gamocema adamianis uflebaTa evropul konvenciasTan dakavSirebiT1223, 
samwuxarod, ar gagrZelebula. arasrulwlovanTa marTlmsajulebis 

Sesaxeb literaturaSi aseve ar arsebobs adamianis uflebaTa evro-

puli sasamarTlos Sesabamisi gadawyvetilebebis sistemuri da aqtua-

luri mimoxilva.1224 Sesabamisad, am naSromis upirvelesi mizani aris 

am carieli sivrcis Sevseba da arasrulwlovanTa marTlmsajulebis 

kuTxiT sasamarTlos aqtualuri praqtikis mimoxilva (qvemoT II.).
meore mxriv, adamianis uflebaTa evropuli sasamarTlos Sesaba-

misi praqtikis mimoxilvasTan erTad, pasuxi unda gaeces kiTxvas, Tu 

ra mniSvneloba gaaCnia dReisaTvis konvenciis samarTals nacionaluri 

arasrulwlovanTa marTlmsajulebis samarTlisTvis (qvemoT III).1225 

1222 adamianis uflebaTa evropuli sasamarTlos praqtika amis gamo interesis cen-

trSi dgas, radganac Tavad konvenciis teqsti ar Seicavs saproceso garantiebs 

specialurad axalgazrda adamianebisTvis da saerTodac, mxolod konvenciis me-6 

muxlSia pirdapiri saubari axalgazrdebze; Sead. Esser, Auf dem Weg zu einem eu-
ropäischen Strafverfahrensrecht, 2002, 798.
1223 Esser, 2002, 799 ff.
1224 arasrulwlovanTa marTlmsajulebis Sesaxeb komentarebi da saxelmZRvaneloe-

bi ZiriTadad adamianis uflebaTa evropuli sasamarTlos praqtikis calkeul 

problemebze miuTiTeben (Sead. Ostendorf, 2016, §26 Rn. 7; Brunner/Dölling, 2017, §§26, 
26a Rn. 3; Sonnen, in: Diemer/Schatz/Sonnen, 2015, §§26, 26a Rn. 7 f.; Meier, in: Meier/Rössner/
Trüg/Wulf, §26 Rn. 5; Laubenthal/Baier/Nestler, 2015, Rn. 823) da TavianT mosazrebebSi 

sasamarTlos gadawyvetilebebis internacionalizaciis an evropeizaciis tenden-

ciebze an adamianis uflebaTa dacvis sistemur daskvnebze uars amboben (Sead. 
Streng, 2016, Rn. 40; Rössner, in: Meier/Rössner/Schöch, 2013, §2 Rn. 21; Wulf, in: Meier/Röss-
ner/Trüg/Wulf, 2014, §92 Rn. 6 ff.; Ostendorf/Drenkhahn, 2017, Rn. 20). es ukanaskneli imave 

saxiT moqmedebs arasrulwlovanTa marTlmsajulebis evropuli safuZvlebis 

monografiuli literaturisTvis (Bochmann, 2009, S. 26 ff.). sasamarTlos praqti-

kis arasrulwlovanTa marTlmsajulebis samarTlis mxriv mniSvneloba statiebSi 

mxolod ramdenime amorCeuli magaliTis saxiT aris naCvenebi (Bung, StV 2011, 625 
[631]; Keiser, ZStW 120 [2008], 25 [26 ff., 36 ff.]). sasamarTlos praqtikis kritikuli 

saerTo Sefasebis ugulvebelyofas ar cvlis sasamarTlos aqtualuri ganaCenebis 

calkeuli mimoxilva (Esser, NStZ 2016, 697 zu EGMR, El Kaada./.Deutschland, Urteil vom 

12. November 2015, Nr. 2130/10; Drenkhahn, ZJJ 2017, 176 zu EGMR, Ilnseher./.Deutschland, 
Urteil vom 2. Februar 2017, Nrn. 10211/12 und 27505/14).
1225 adamianis uflebaTa evropuli konvenciis germaniaSi sayovelTao moqmedebis 

Sesaxeb Cveulebrivi federaluri kanonis rangSi, aseve germaniis federaluri sa-

konstitucio sasamarTlos praqtikis mixedviT konstituciis ZiriTadi uflebebis 
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erTi mxriv, es keTdeba konvenciisa da araasrulwlovanTa marTlm-

sajulebis urTierTobis zogierTi zogadi dakvirvebis safuZvelze 

(1). meore mxriv, kvlevam perspeqtiulad, magram aseve sakonstitucio 

da saerTaSorisosamarTlebrivi aRzrdis cnebis koncefciebi unda 

moamzados. germaniis arasrulwlovanTa marTlmsajulebis mecniere-

baSi, upirveles yovlisa, ganixileba saganmanaTleblo koncefciebi, 

romlebic pedagogiuri, istoriuli, kriminaluri politikisa da 

krimi naluri Teoriis mosazrebebs efuZneba.1226 

imis gaTvaliswinebiT, rom zogadad, konstituciuri da saerTa-

Soriso samarTlis mniSvneloba nacionaluri sisxlis samarTlisTvis 

izrdeba, dResdReobiT arsebobs mosazreba, SeiZleba Tu ara da ra 

moculobiT arasrulwlovanTa marTlmsajulebis samarTalSi konsti-

tuciuri da saerTaSorisosamarTlebrivi aRzrdis cnebis ganviTareba. 

germanuli perspeqtividan am kiTxvaze pasuxis gasacemad germaniis fed-

eraluri sakonstitucio sasamarTlos1227 iurisdiqciisa da evrokav-

Siris1228 samarTlis detaluri kvlevis garda, saWiroa adamianis ufle-

baTa evropuli konvenciis arasrulwlovanTa marTlmsajulebisTvis 

mniSvnelobis analizi. am TvalsazrisiT, es naSromi aseve emsaxureba 

aRzrdis axali cnebis Sesaxeb Semdgomi mosazrebebis ganviTarebas (2). 

II. adamianis uflebaTa evropuli sasamarTlos praqtikis 

mimoxilva arasrulwlovanTa marTlmsajulebis kuTxiT

1. zogadi mimoxilva

adamianis uflebaTa evropuli sasamarTlos konvenciis calkeu-

li uflebebis Sesaxeb arsebuli praqtikis ganxilvamde, Tavdapirve-

lad warmodgenili iqneba calkeuli zogadi dakvirvebebi konvenci-

is ganmartebisa da asakobrivi zRvaris Sesaxeb. adamianis uflebaTa 

konvenciis ganmartebisas sasamarTlo, zogadad, iTvaliswinebs kon-

ganmartebis mniSvnelobis Sesaxeb Grabenwarter/Pabel, 2016, §3 Rn. 8 ff.; Jähnke/Schr a m m, 
2017, Kap. 2 Rn. 29 ff.; Hecker, 2015, Kap. 3 Rn. 21 f.; Meyer-Ladewig/Nettesheim, in: Meyer-
Ladewig/Nettesheim/von Raumer, Einleitung Rn. 18 f.
1226 diskusiis mdgomareobis Sesaxeb mimoxilva bei Brunner/Dölling, 2017, Einf. Rn. 83 
ff. m.N.
1227 amis Sesaxeb Ostendorf, ZJJ 2012, 240.
1228 evrokavSiri aqamde mxolod 2016 wlis 11 maisis sisxlis samarTlis proces-

Si bavSvTa, eWvmitanilTa da braldebuli pirebis saproceso garantiebis Sesaxeb 

2016/800 direqtiviT Seexo arasrulwlovanTa marTlmsajulebis sakiTxs; Sead. amis 

Sesaxeb Eisenberg, 2018, Einl. Rn. 12a ff.
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venciur danarCen samarTalsac, maT Soris damatebiT oqmebs.1229 amas-

Tanave, sasamarTlo konvenciis interpretaciisas erovnuli kanonmdeb-

lobis garda1230 evropis sabWos e.w. soft law-sac iRebs mxedvelobaSi.1231 

sasamarTlo aseve iTvaliswinebs saerTaSoriso xelSekrulebebsac, 

romlebic savaldebulo ar aris konvenciis wevri yvela saxelmwifo-

saTvis an isini saerTodac ZalaSi jerjerobiT ar Sesulan.1232 specia-

lurad arasrulwlovanTa marTlmsajulebisTvis sasamarTlom konven-

ciis ganmartebisTvis warsulSi aseve mimarTa wevri saxelmwifoebis 

erovnul samarTlebriv standartebs.1233 garda amisa, saerTaSoriso 

iuridiuli wyaroebis mxriv sasamarTlom gaeros 1985 wlis minimaluri 

standartuli wesebi arasrulwlovanTa mimarT marTlmsajulebis Sesa-

xeb (United Standard Minimum Rules for the Administration of Juvenile Justice, 
sog. Bejing Rules) ,1234 gaeros bavSvTa uflebebis Sesaxeb 1989 wlis konven-

cia (United Nations Convention on the Rights of the Child)1235 da evrosab Wos 

2006 wlis evropuli penintenciuri principebi (European Prison Rules)1236 
gaiTvaliswina.1237

konvenciiT gaTvaliswinebuli asakobrivi SezRudvebis mxriv moq-

medebs Semdegi: sisxlis samarTlis pasuxisgeblobis dawyebisas ada-

mianis uflebaTa evropulma sasamarTlom 1999 wels gaerTianebuli 

samefos winaaRmdeg procesSi daadgina, rom ar arsebobs sayovelTaod 

miRebuli asakobrivi zRvari.1238 marTalia, am konkretul SemTxvevaSi 

sasamarTlom aRiara, rom gaerTianebuli samefos kanonmdeblobis 

mixedviT 10 wlamde asakis SezRudva saerTaSoriso standartebiT sak-

1229 Grabenwarter/Pabel, 2016, §5 Rn. 8.
1230 amis Sesaxeb Grabenwarter/Pabel, 2016, §5 Rn. 9 ff.
1231 Sead. mtkicebulebebi Grabenwarter/Pabel, 2016, §5 Rn. 12.
1232 Grabenwarter/Pabel, 2016, §5 Rn. 13 m.N.; Mayer, in: Karpenstein/Mayer, 2015, Einl. Rn. 51.
1233 Sead. magaliTad, EGMR (Große Kammer), Khamtokhu und Aksenchik./.Russland, Urteil 
vom 24. Januar 2017, Nrn. 60367/08 und 961/11, Rn. 80.
1234 EGMR, M.M./.Vereinigtes Königreich, Nichtannahmebeschluss vom 8. Januar 2002, Nr. 
58374/00, 4, 5 f.
1235 EGMR, M.M./.Vereinigtes Königreich, Nichtannahmebeschluss vom 8. Januar 2002, Nr. 
58374/00, 3 f., 5 f.; EGMR (Große Kammer), S. und Marper./.Vereinigtes Königreich, Urteil vom 4. 
Dezember 2008, Nrn. 30562/04 und 30566/04, Rn. 124; EGMR, Harkins und Edwards./.Vereinigtes 
Königreich, Urteil vom 17. Januar 2012, Nrn. 9146/07 und 32650/07, Rn. 139.
1236 EGMR, Nart./.Türkei, Urteil vom 6. Mai 2008, Nr. 20817/04, Rn. 17, 31.
1237 damatebiT saerTaSoriso samarTlebrivi wyaroebis Sesaxeb Sead. mag. EGMR, 
Nart./.Türkei, Urteil vom 6. Mai 2008, Nr. 20817/04, Rn. 18 ff., 31; EGMR (Große Kammer), 
Salduz./.Türkei, Urteil vom 27. November 2008, Nr. 36391/02, Rn. 37 ff., 53; EGMR (Große 
Kammer), Khamtokhu und Aksenchik./.Russland, Urteil vom 24. Januar 2017, Nrn. 60367/08 und 
961/11, Rn. 80.
1238  EGMR, T./.Vereinigtes Königreich, Urteil vom 16. Dezember 1999, Nr. 24724/94, Rn. 71.
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maod dabali iyo, Tumca aTi wlis braldebulis sisxlissamarTlebriv 

pasuxismgeblobaSi micema ar CaiTvala konvenciis me-3 muxlis dar-

Rvevad.1239 ganaCenSi bloxini ruseTis winaaRmdeg adamianis uflebaTa 

evropulma sasamarTlom 2013 wels gadawyvita, rom konvenciis me-6 

muxliT dadgenili samarTliani sasamarTlos ufleba aseve im bavS-

vebzec vrceldeba, romlebsac erovnuli kanonmdeblobis mixedviT 

sisxlissamarTlebrivi pasuxismgeblobis asakisTvis jer kidev ar mi-

uRweviaT da romlebic TavianTi devianturi qcevis gamo arasisxlis-

samarTlebriv, arasrulwlovanTa samarTliT gaTvaliswinebul 

samarT lebriv Sedegebs iReben.1240 imave procesSi, sasamarTlos didma 

palatam Tavisi pozicia daasabuTa imiT, rom winaaRmdeg SemTxvevaSi 

yvela bavSvi uares mdgomareobaSi aRmoCndeboda, vidre mozrdilebi 

imave situaciaSi. 1241 braldebulis asakis Sesaxeb, Tu rodis aRar iTv-

leba igi mozardad, adamianis uflebaTa evropulma sasamarTlom aseve 

miuTiTa Tavis, 2012 wlis, Harkins da Edwards gaerTianebuli samefos 

winaaRmdeg, gadawyvetilebaSi. am SemTxvevaSi, oci wlis braldebuli, 

sasamarTlos mosazrebiT, aRar warmoadgenda mozards. aqedan gamom-

dinare, masze gaeros bavSvTa dacvis konvenciis 37 a) muxli veRar 

gavrceldeboda, romelic Tvramet wlamde asakis bavSvebis SemTxveva-

Si krZalavs Tavisuflebis uvado aRkveTas gaTavisuflebis uflebis 

SesaZ leblobis gareSe.1242

2. sicocxlis ufleba (konvenciis me-2 muxli)

2012 wlis gadawyvetilebaSi Çoşelav TurqeTis winaaRmdeg saqme 

exeboda kiTxvas, dairRva Tu ara da ra moculobiT konvenciis me-2 

muxliT daculi sicocxlis ufleba patimris TviTmkvlelobis Sem-

TxvevaSi, Tu patimris suiciduri tendenciebi manamde aRqmadi iyo da 

cixis administraciis mier saTanado RonisZiebebi ar iqna gatarebuli. 

arasrulwlovanTa marTlmsajulebisTvis mniSvnelovani iyo, rom peni-

tenciuri organoebi, sasamarTlos mosazrebis Tanaxmad, pasuxismge-

1239 EGMR, T./.Vereinigtes Königreich, Urteil vom 16. Dezember 1999, Nr. 24724/94, Rn. 72; 
aseve EGMR, M.M./.Vereinigtes Königreich, Nichtannahmebeschluss vom 8. Januar 2002, Nr. 
58374/00, 1.
1240 EGMR, Blokhin./.Russland, Urteil vom 14. November 2013, Nr. 47152/06, Rn. 138 ff.
1241 EGMR (Große Kammer), Blokhin./.Russland, Urteil vom 23. März 2016, Nr. 47152/06, Rn. 
219.
1242 EGMR, Harkins und Edwards./.Vereinigtes Königreich, Urteil vom 17. Januar 2012, Nrn. 
9146/07 und 32650/07, Rn. 139.
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belni iyvnen patimris fsiqikuri mdgomareobis gauaresebaze, vinaidan 

is zrdasrul patimrebTan erTad iqna ganTavsebuli da dagvianebul 

iqna nebismieri saxis samedicino an sxva specialurad mis saWiroebe-

bze morgebuli mkurnaloba, raTa mozardis problemebis Semsubuqeba 

momxdariyo. 1243 Sesabamisad, adamianis uflebaTa evropuli konvenciis 

me-2 muxlis darRvevac dadginda. 1244

3. wamebis akrZalva (konvenciis me-3 muxli)

sasamarTlo konvenciis me-3 muxlis Sesaxeb gadawyvetilebeb-

Si gansakuTrebiT xSirad momCivnebis axalgazrda asakze miuTiTebs. 

gadawyvetilebebi exeba konvenciis me-3 muxlis darRvevis Sefasebis 

sayovelTao masStabebs, policielebis mier arasaTanado mopyrobas, 

sisxlis samarTlis procesis Catarebas, braldebulis sanqcionirebas 

da Tavisuflebis aRkveTis RonisZiebebis gamoyenebis dros sapatimro 

pirobebs.

sasamarTlos Sefasebis zogadi standartebis mixedviT konvenci-

is me-3 muxlis darRvevis winapiroba arasaTanado mopyrobis garkveu-

li xarisxia. am xarisxis gansazRvra SedarebiTia da damokidebulia 

konkretul SemTxvevaSi yvela garemoebaze, rogoricaa, magaliTad, 

mopyrobis xangrZlivoba, misi fizikuri da fsiqikuri Sedegebi da, zo-

gierT SemTxvevaSi, braldebulis sqesi, asaki da janmrTeloba. 1245

sasamarTlos or ganaCenSi policiis mier arasaTanado mopyrob-

is Sedegad adamianis uflebaTa evropuli konvenciis me-3 muxlis 

SesaZlo darRveva ganixileboda. 2006 wlis gadawyvetilebaSi okka-

li TurqeTis winaaRmdeg saqme exeboda fizikur Seuracxyofas ori 

policielis mier Tormeti wlis biWis winaaRmdeg, romelic qurdo-

bisTvis sapolicio patimrobaSi imyofeboda. 1246 miuxedavad imisa, rom 

policielis winaaRmdeg sisxlis samarTlis saqme aRiZra, ramac misi 

gasamarTlebac gamoiwvia, Sesabamisi samarTlebrivi Sedegi aSkarad 

msubuqi iyo.1247 aqedan gamomdinare, adamianis uflebaTa evropulma sa-

1243 EGMR, Çoşelav./.Türkei, Urteil vom 9. Oktober 2012, Nr. 1413/07, Rn. 69.
1244 EGMR, Çoşelav./.Türkei, Urteil vom 9. Oktober 2012, Nr. 1413/07, Rn. 70.
1245 EGMR, Costello-Roberts./.Vereinigtes Königreich, Urteil vom 25. März 1993, Nr. 13134/87, 
Rn. 30; EGMR, Bouyid./.Belgien, Urteil vom 21. November 2013, Nr. 23380/09, Rn. 47; EGMR, 
Kuparadze./.Georgien, Urteil vom 21. September 2017, Nr. 30743/09, Rn. 56; sasjelis mox-

dis pirobebis mxriv, msgavsad odnav gansxvavebuli formulirebiT agreTve EGMR, 
M.M./.Vereinigtes Königreich, Nichtannahmebeschluss vom 8. Januar 2002, Nr. 58374/00, 1.
1246 EGMR, Okkali./.Türkei, Urteil vom 17. Oktober 2006, Nr. 52067/99, Rn. 9 ff.
1247 EGMR, Okkali./.Türkei, Urteil vom 17. Oktober 2006, Nr. 52067/99, Rn. 27 ff.
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samarTlom Tavis gadawyvetilebaSi imsjela kiTxvaze, iyo Tu ara es 

sisxlis samarTlis procesi konvenciis me-3 muxlidan gamomdinare bi-

Wis uflebebis darRvevis kompensaciisTvis sakmarisi?1248 sasamarTlom 

daadgina, rom aqtebSi ar iyo miTiTeba imis Sesaxeb, rom biWs advokati 

hyavda an dakiTxul iqna prokuroris mier. agreTve ar Canda aranairi 

miTiTeba organos raime valdebulebis Sesaxeb, miewodebina misi mSo-

blebisaTvis dakavebis Sesaxeb informacia.1249 sasamarTlom sinanuli 

gamoTqva, rom arc adgilobrivi sasamarTlos gadawyvetilebebi da 

arc xelisuf lebis pozicia ar Seicavda miTiTebebs piris axalgazrda 

asakis an arasrulwlovanTa dacvis raime samarTlebrivi wesis Sesaxeb. 

bavSvebis Sesaxeb sasamarTlo praqtikis mixedviT, romlebic maTi gan-

sakuTrebuli mowyvladobis gamo Zaladobis sxvadasxva formis winaSe 

saxelmwifos mxridan gansakuTrebul dacvas saWiroeben, mosalodne-

li unda yofiliyo, rom xelisufleba msxverplTa daucvelobas gaiT-

valiswinebda. aqedan gamomdinare, adamianis uflebaTa evropulma sa-

samarTlom miiCnia, rom erovnul sasamarTlos ara mxolod gamorCa 

arasrulwlovanTa specialuri dacva, aramed SemdgomSi konvenviis 

me-3 muxlis darRvevebis damaSinebeli efeqtis mqone sanqcionirebac 

saeWvoa.1250 saqmis sxva garemoebebis gaTvaliswinebiTac,1251 sasamarTlom 

konvenciis me-3 muxlis darRveva daadastura.1252 adekvaturi finan suri 

kompensaciis odenobis gansazRvrisas, sasamarTlom kidev erTxel 

aRniSna, rom saqme exeboda bavSvs.1253

2013 wlis ganaCenSi Bouyid belgiis winaaRmdeg evropulma sasamarT-

lom Tavdapirvelad uaryo konvenciis me-3 muxlis darRveva im Sem-

TxvevaSi, rodesac policielma 17 wlis mozards aRiarebis iZulebis 

ganzraxvis gareSe mis provokaciul da upativcemulo saqcielze aRS-

foTebis gamo saxeSi gaartya.1254 didma palatam 2015 wels imave saqmeze 

sapirispiro pozicia daafiqsira da miuTiTa adamianis Rirsebis dac-

vasTan erTad arasrulwlovanTa gansakuTrebul mowyvladobaze.1255 

1248 EGMR, Okkali./.Türkei, Urteil vom 17. Oktober 2006, Nr. 52067/99, Rn. 65 ff.
1249 EGMR, Okkali./.Türkei, Urteil vom 17. Oktober 2006, Nr. 52067/99, Rn. 69.
1250 EGMR, Okkali./.Türkei, Urteil vom 17. Oktober 2006, Nr. 52067/99, Rn. 70.
1251 EGMR, Okkali./.Türkei, Urteil vom 17. Oktober 2006, Nr. 52067/99, Rn. 71 ff.
1252 EGMR, Okkali./.Türkei, Urteil vom 17. Oktober 2006, Nr. 52067/99, Rn. 78.
1253 EGMR, Okkali./.Türkei, Urteil vom 17. Oktober 2006, Nr. 52067/99, Rn. 82.
1254 EGMR, Bouyid./.Belgien, Urteil vom 21. November 2013, Nr. 23380/09, Rn. 51 f.; mis gan-
sakuTrebul xmis micemis tesqtSi miuxedavad imisa rom mosamarTle Power-Forde 
midis daskvnamde, magram ganmartavs, rom policielis qmedeba ar SeZleba amave 

dros miRebuli da moTmenili iyos.

1255 EGMR (Große Kammer), Bouyid./.Belgien, Urteil vom 28. September 2015, Nr. 23380/09, 
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didi palatam amave dros, naTlad ganmarta, rom policielis mier 

arasrulwlovnis mimarT qmedeba SeiZleba warmoadgendes konvenciis 

me-3 muxlis darRvevas, miuxedavad imisa, rom zrdasruli piris mimarT 

aseTi qmedeba SesaZloa ar mogvcemda me-3 muxlis darRvevis Semadgen-

lobas. 1256

saqmeSi t. gaerTianebuli samefos winaaRmdeg adamianis ufleba-

Ta evropulma sasamarTlom 1999 wels uaryo konvenviis me-3 muxlis 

darRveva saqmeSi, sadac, sisxlis samarTalwarmoeba exeboda TerTme-

ti wlis mosarCeles, romlis sasamarTlo saqme ganixiles  sajarod  

srulwlovanTa sasamarTlos winaSe da aseve adgilobrivma sasamarT-

lom bavSvis gasamarTlebis Semdeg misi saxelis gamoqveynebis ufleba 

gasca.  1257

axalgazrda damnaSaveebis sanqcionirebis kuTxiT adamianis ufle-

baTa evropulma sasamarTlom saqmeSi Tyrer gaerTianebuli samefos wi-

naaRmdeg 1978 wels miiRo gadawyvetileba, rom menis kunZulze Ta-

vis droze sisxlissamarTlebrivi pasuxismgebloba SiSvel sajdomze 

dartymis saxiT msjavrdebulisTvis damamcirebel sasjels warmoad-

genda da konvenciis me-3 muxls arRvevda. miuxedavad imisa, rom 

mosamarTleTa umravlesoba aseT darRvevas aRiarebda, maTi argumen-

tacia gadawyvetilebis dasabuTebisas mosarCelis axalgazrda asaks ar 

dafuZnebia. 1258

am SemTxvevisgan gansxvavebiT, adamianis uflebaTa evropulma sa-

samarTlom uaryo Costello-Roberts gaerTianebuli samefos winaaRmdeg 

1993 wlis procesSi konvenciis me-3 muxlis darRveva ara SiSvel saj-

domze dartymis SemTxvevaSi. misi azriT, orive am SemTxvevis Sedareba 

ar unda moxdes. momCivani Costello-Roberts aris axalgazrda moswavle, 

romelic disciplinuri normebis gaTvaliswinebiT internatSi skolis 

xelmZRvanelma SarvliT dafarul sajdomze sportuli fexsacmlis 

rezinis ZiriT samjer scema. amisgan Tyrer-is saqme imiT gansxvavdeboda, 

rom momCivani arasrulwlovanTa sasamarTlos mier SiSvel sajdomze 

sami dartymiT iqna dasjili, rac policielis mier sami kviris Semdeg 

policiis ganyofilebaSi aRsrulda, maSin, roca igi sxva ori oficris 

Rn. 103 ff.
1256 EGMR (Große Kammer), Bouyid./.Belgien, Urteil vom 28. September 2015, Nr. 23380/09, 
Rn. 110.
1257 EGMR, T./.Vereinigtes Königreich, Urteil vom 16. Dezember 1999, Nr. 24724/94, Rn. 73 ff.; 
aseve EGMR, V./.Vereinigtes Königreich, Urteil vom 16. Dezember 1999, Nr. 24888/94, Rn. 75 ff.
1258 EGMR, Tyrer/Vereinigtes Königreich, Urteil vom 25. April 1978, Nr. 5856/72, Rn. 28 ff.; amis 
sapirispirod mosamarTle Fitzmaurice gadawyvetilebaSi Tavis gansxvavebul mosaz-

rebaSi mizanmimarTulad exeba ganmcxadeblis axalgazrda asaks, magram uaryofs 

konvenciis me-3 muxlis darRvevas.
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mier iyo gakavebuli. 1259 
arasrulwlovani momCivnis t. gaerTianebuli samefos winaaRmdeg 

procesSi, adamianis uflebaTa evropulma sasamarTlom sabolood 

daadgina, rom drois mxriv ganusazRvreli Tavisuflebis aRkveTa („de-
tention during Her Majesty’s pleasure~) ar warmoadgens araadamianur an dama-

mcirebel mopyrobas an sasjels konvenciis me-3 muxlis Sesabamisad. 1260
gansakuTrebiT bevri gadawyvetileba exeba adamianis uflebaTa 

evropuli konvenciis me-3 muxlis SesaZlo darRvevebs Tavisuflebis 

aRkveTis RonisZiebebis aRsrulebis dros. magaliTad, 1998 wlis gana-

CenSi Assenov bulgareTis winaaRmdeg sasamarTlom Seamowma me-3 mux-

lis darRveva Cvidmeti wlis arasrulwlovnis policiaSi TerTmeti 

Tvis ganmavlobaSi dakavebis gamo. miuxedavad imisa, rom adamianis 

uflebaTa evropulma sasamarTlom SeSfoTeba gamoTqva, rom aras-

rulwlovani amdeni xnis ganmavlobaSi im pirobebSi iqna dakavebuli, 

rac umaRlesi prokuroris SefasebiT misi gaxangrZlivebis SemTxveva-

Si axalgazrda kacis fizikur da gonebriv ganviTarebas daarRvevda , 
1261 patimrobis zusti pirobebis daudgenlobis gamo sasamarTlom ver 

miiRo gadawyvetileba adamianis uflebaTa evropuli konvenciis me-3 

muxlis darRvevis Taobaze.1262

2002 wlis gadawyvetilebaSi m.m. gaerTianebuli samefos winaaRm-

deg saqme exeboda Tormeti wlis biWs, romelic erTi RamiT spartanu-

lad mowyobil sakanSi iyo moTavsebuli. sasamarTlom Tavdapirvelad 

aRniSna, rom erTi RamiT bavSvis ubralo dakaveba ar yofila adamianis 

uflebaTa evropuli konvenciis me-3 muxlis darRveva.1263 SemdgomSi 

sasamarTlom Seamowma arasrulwlovanTa sasamarTlos SenobaSi arse-

buli pirobebi, romelic mxolod Zirs dagdebuli plastikuri lei-

biT iyo mowyobili. garda amisa, biWma miiRo baliSi da sabani. miuxe-

davad imisa, rom misma advokatma da socialurma muSakma SeSfoTeba 

gamoTqves, rom biWs SeeZlo am pirobebSi Tavisi TavisTvis ziani mie-

yenebina, es ar momxdara. man mxolod ganacxada, rom igi SeSfoTebulia 

da ar icis, Tu ramdeni xnis ganmavlobaSi gagrZeldeba misi patimro-

1259 EGMR, Costello-Roberts./.Vereinigtes Königreich, Urteil vom 25. März 1993, Nr. 13134/87, 
Rn. 30 ff.
1260 EGMR, T./.Vereinigtes Königreich, Urteil vom 16. Dezember 1999, Nr. 24724/94, Rn. 95 ff.; 
aseve EGMR, V./.Vereinigtes Königreich, Urteil vom 16. Dezember 1999, Nr. 24888/94, Rn. 96 ff.
1261 EGMR, Assenov./.Bulgarien, Urteil vom 28. Oktober 1998, Nr. 90/1997/874/1086, Rn. 134.
1262 EGMR, Assenov./.Bulgarien, Urteil vom 28. Oktober 1998, Nr. 90/1997/874/1086, Rn. 136 f.
1263 EGMR, M.M./.Vereinigtes Königreich, Nichtannahmebeschluss vom 8. Januar 2002, Nr. 
58374/00, Rn. 1.
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ba.1264 sasamarTlom gamoxata SeSfoTeba, rom Tormeti wlis bavSvma rva 

saaTi aseT mtrul da daSinebis garemoSi gaatara. Tumca sasamarT-

lom ar daadgina adamianis uflebaTa evropuli konvenciis me-3 mux-

lis darRveva. dakavebis xangrZlivoba SedarebiT xanmokle iyo. garda 

amisa, bulgareTis winaaRmdeg Assenov gadawyvetilebasTan Sedareba 

adamianis uflebaTa evropuli konvenciis me-3 muxlis darRvevis dad-

genis saSualebas ar iZleoda. da bolos, isic aRsaniSnavia, rom biWi 

amis Sedegad ar dazaralebula.1265

2009 wlis gadawyvetilebaSi Güveç TurqeTis winaaRmdeg adamianis 

uflebaTa evropulma sasamarTlom me-3 muxlis darRveva araadami-

anuri da damamcirebeli mopyrobis saxiT daadastura.1266 ganmcxade-

beli mxolod 15 wlis iyo misi dapatimrebis dros da misi dakavebis 

pirveli xuTi weli man zrdasrul patimrebTan erTad gaatara sakanSi. 

pirveli eqvsnaxevari Tvis ganmavlobaSi mas saerTod ar miuwvdeboda 

xeli damcvelze da pirvelad 5 wlis Semdeg miiRo advokatisgan adekva-

turi mxardaWera. garda amisa, mas pirveli 18 Tvis ganmavlobaSi brali 

wauyenes iseTi danaSaulisTvis, romelic SeiZleba sikvdiliT dasji-

liyo, ramac momCivanSi mis momaval bedTan dakavSirebiT yovlismom-

cveli gaurkvevloba gamoiwvia.1267 sasamarTlom SesaZleblad miiCnia, 

rom dakavebis am pirobebma dazaralebulSi mniSvnelovani fsiqolo-

giuri problemebi gamoiwvia, ramac igi ramdenime TviTmkvlelobis 

mcdelobamdec miiyvana.1268 xelisuflebam, garda amisa, uari ganacxada 

momCivanisaTvis aucilebeli samedicino daxmarebis gawevaze.1269

2011 wlis ganaCenSi Kuptsov da Kuptsova ruseTis winaaRmdeg saqme 

exeboda arasrulwlovnis rvadRian patimrobas gadatvirTul sakanSi, 

romelic mxolod ramdenime saaTiani gaCerebisTvis iyo gankuTvnili. 

sasamarTlo daskvnis mixedviT, oTaxs ar gaaCnda fanjrebi, sawolebi, 

sveli wertilebi an niJarebi. dakavebulebi aseve ar iyvnen uzrunve-

lyofili sakvebiT.1270 sakanSi gadatvirTulobis gamo momCivans hqonda 

erT kvadratul metrze naklebi farTobi.1271 yvela am garemoebisa da 

1264 EGMR, M.M./.Vereinigtes Königreich, Nichtannahmebeschluss vom 8. Januar 2002, Nr. 
58374/00, Rn. 1.
1265 EGMR, M.M./.Vereinigtes Königreich, Nichtannahmebeschluss vom 8. Januar 2002, Nr. 
58374/00, Rn. 1.
1266 EGMR, Güvec./.Türkei, Urteil vom 20. Januar 2009, Nr. 70337/01, Rn. 98.
1267 EGMR, Güvec./.Türkei, Urteil vom 20. Januar 2009, Nr. 70337/01, Rn. 91.
1268 EGMR, Güvec./.Türkei, Urteil vom 20. Januar 2009, Nr. 70337/01, Rn. 92.
1269 EGMR, Güvec./.Türkei, Urteil vom 20. Januar 2009, Nr. 70337/01, Rn. 93.
1270 EGMR, Kuptsov und Kuptsova./.Russland, Urteil vom 3. März 2011, Nr. 6110/03, Rn. 69.
1271 EGMR, Kuptsov und Kuptsova./.Russland, Urteil vom 3. März 2011, Nr. 6110/03, Rn. 70.
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ganmcxadeblis arasrulwlovanobis gaTvaliswinebiT, misi dakaveba 

warmoadgenda araadamianur da damamcirebel mopyrobas, ramac konven-

ciis me-3 muxlis darRveva gamoiwvia. 1272

ganaCenSi Blokhin ruseTis winaaRmdeg, adamianis uflebaTa evro-

pulma sasamarTlom daadastura konvenciis me-3 muxlis darRveva, vi-

naidan arasrulwlovanma momCivanma patimrobis dros ver miiRo sa-

medicino momsaxureba misi hiperaqtiulobiT yuradRebis deficitis 

sindromisa da uneblie Sardvis gamo.1273 didma palatam am saqmeSi igive 

pozicia daikava da pirdapir daeyrdno ganmcxadeblis axalgazrda 

asaks.1274

gadawyvetilebaSi yufaraZe saqarTvelos winaaRmdeg sasamarTlom 

2017 wels ar aRiara konvenciis me-3 muxlis darRveva imis gamo, rom 

axalgazrda ar iqna ganTavsebuli axalgazrda qalTaTvis gankuTvnil 

calke dawesebulebaSi, aramed is moTavsebuli iyo zrdasrul qalTaT-

vis gankuTvnili dawesebulebis specialur ganyofilebaSi. 1275

4. Tavisuflebisa da usafrTxoebis ufleba (konvenciis me-5 

muxli) 

a) Tavisuflebisa da usafrTxoebis ufleba (1-li punqti) 

adamianis uflebaTa evropuli konvenciis me-5 muxlis 1-li pun-

qtiT gaTvaliswinebuli Tavisuflebisa da usafrTxoebis uflebasTan 

dakavSirebiT, sasamarTlom Tavisi  pozicia gamoxata `Tavisuflebis 

aRkveTis Sesaxeb~ Blokhin ruseTis winaaRmdeg 2013 wlis gadawyvetile-

baSi. msgavsi darRvevis Sefaseba unda efuZnebodes piris konkretul 

situacias da gaTvaliswinebul unda iqnas konkretuli saqmis yvela 

arsebiTi garemoeba, rogoricaa: xangrZlivoba, efeqti da RonisZiebis 

ganxorcielebis saxe.1276 gansaxilveli saqme exeboda 30 dRemde xan-

grZlivobiT arasrulwlovanTa droebiT moTavsebas daxurul da 

dacul dawesebulebaSi. nebarTvis gareSe dawesebulebis datoveba ar 

iyo daSvebuli. amavdroulad, ar arsebobda kontrolirebadi Sesasv-

leli da signalizacia, raTa Tavidan yofiliyo acilebuli patimrebis 

1272 EGMR, Kuptsov und Kuptsova./.Russland, Urteil vom 3. März 2011, Nr. 6110/03, Rn. 71 f.
1273 EGMR, Blokhin./.Russland, Urteil vom 14. November 2013, Nr. 47152/06, Rn. 82 ff., 95 f.
1274 EGMR (Große Kammer), Blokhin./.Russland, Urteil vom 23. März 2016, Nr. 47152/06, Rn. 
141 ff., 148.
1275 EGMR, Kuparadze./.Georgien, Urteil vom 21. September 2017, Nr. 30743/09, Rn. 60; sxva 
argumentebTan dakavSirebiT ix. Rn. 49, 60 ff. 
1276 EGMR, Blokhin./.Russland, Urteil vom 14. November 2013, Nr. 47152/06, Rn. 106.
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gaqceva. mozardebis dawesebulebaSi Sesvlisas maTi Cxreka Tavidan 

bolomde rutinulad mimdinareobda, ra drosac maT piradi nivTebi 

CamoerTmeodaT. aseve, patimrebis winaaRmdeg disciplinaruli zome-

bi iyo dawesebuli.1277 vinaidan am SemTxvevaSi sasamarTlos mosazre-

biT, Tavisuflebis aRkveTa a) dan f) punqtebSi CamoTvlili miznebidan 

gamomdinare ar xdeboda,1278 dadginda adamianis uflebaTa evropuli 

konvenciis me-5 muxlis pirveli punqtis darRveva.1279.1280
usafrTxoebisa da Tavisuflebis ufleba konvenciis me-5 muxlis 

pirveli punqtis Sesabamisad, da konkretulad misi SezRudva me-2 wi-

nadadebis c) normiT ganxilvis sagani iyo 2012 wlis gadawyvetilebaSi 

Korneykova ukrainis winaaRmdeg. Tavisuflebis aRkveTa sasamarTlos 

winaSe wardgenis mizniT sasamarTlos mosazrebiT unda iyos propor-

ciuli, romlis drosac piris gaTavisuflebis pro da kontrargu-

mentebi unda iqnas awon-dawonili.1281 amave dros, braldebulis asaki 

Zalian mniSvnelovan faqtors warmoadgens. winaswari patimrobis Se-

fardeba arasrulwlovanTa mimarT unda iyos ukanaskneli saSualebis 

saxiT dasaSvebi da misi xangrZlivobis mixedviT SeZlebisdagvarad 

SezRuduli. 1282 vinaidan am konkretul saqmeSi qurdobasa da yaCaRo-

bis mcdelobaze iyo saubari, 1283 sasamarTlom winaswari patimrobis ga-

moyeneba ToTxmeti wlis braldebulis mimarT konvenciis me-5 muxlis 

pirveli punqtis 2 c) punqtis darRvevad ganixila1284.
adamianis uflebaTa evropuli konvenciis me-5 muxlis 1-li pun-

qtis Tavisuflebisa da usafrTxoebis uflebasTan dakavSirebiT sa-

samarTlom Bouamar belgiis winaaRmdeg 1988 wlis gadawyvetilebaSic 

sakuTari pozicia gamoxata. konvenciis me-5 muxlis pirveli punqtis 

2 d) winadadebis Tanaxmad, arasrulwlovanTa Tavisufleba SeiZleba 

aRikveTos kanoniT gaTvaliswinebuli wesiT zedamxedvelobiTi aRzr-

dis mizniT. sasamarTlom Tavdapirvelad aRniSna, rom Tavisuflebis 

aRkveTis kanonierebis kriteriumi unda Sefasdes erovnuli kanonmdeb-

lobis Sesabamisad, da adamianis uflebaTa konvenciis me-5 muxliT 

1277 EGMR, Blokhin./.Russland, Urteil vom 14. November 2013, Nr. 47152/06, Rn. 107.
1278 dawvrilebiT EGMR, Blokhin./.Russland, Urteil vom 14. November 2013, Nr. 47152/06, 
Rn. 109 ff.
1279 EGMR, Blokhin./.Russland, Urteil vom 14. November 2013, Nr. 47152/06, Rn. 127 f.
1280 aseve EGMR (Große Kammer), Blokhin./.Russland, Urteil vom 23. März 2016, Nr. 47152/06, 
Rn. 164 ff., 171.
1281 EGMR, Korneykova./.Ukraine, Urteil vom 19. Januar 2012, Nr. 39884/05, Rn. 43.
1282 EGMR, Korneykova./.Ukraine, Urteil vom 19. Januar 2012, Nr. 39884/05, Rn. 44.
1283 EGMR, Korneykova./.Ukraine, Urteil vom 19. Januar 2012, Nr. 39884/05, Rn. 6.
1284 EGMR, Korneykova./.Ukraine, Urteil vom 19. Januar 2012, Nr. 39884/05, Rn. 49.
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daculi sikeTis gaTvaliswinebiT. 1285 konvenciis me-5 muxlis 1-li pun-

qtis mniSvnelobiT, kanonierebis winapiroba aris is, rom Tavisuf-

lebis aRkveTa a) dan f) punqtebis miznebiT dasaSvebi SezRudvebiT 

xdeba.1286 gansaxilvel saqmeSi, mozardi winaswari patimrobis dawese-

bulebaSi mTlianad 119 dRis ganmavlobaSi iqna moTavsebuli 291 dRis 

periodSi.1287 belgiis saxelmwifom erovnul kanonmdeblobaSi aRmzrd-

elobiTi daxmarebis sistema airCia. amitom aucilebeli iyo, Sesaba-

misad, mowyobili obieqtebis Seqmna. qveynis im nawilSi, sadac, mozardi 

cxovrobda, ar arsebobda aseTi dawesebulebebi. winaswari patimrobis 

sakanSi TiTqmis sruli izolaciiT ganTavseba pedagogiurad momzade-

buli personalis gareSe ver CaiTvleba aRmzrdelobiT RonisZiebad.1288 

Sedegad, sasamarTlom adamianis uflebaTa evropuli konvenciis me-5 

muxlis 1-li punqtis darRveva daadgina.1289 

ganaCeniT Ichin da sxvebi ukrainis winaaRmdeg, sasamarTlom 2010 

wels konvenciis me-5 muxlis pirveli punqtis 2 d) norma kvlav ganmar-

ta da miiCnia, rom niSani `aRzrdis~ pirdapiri gaigiveba saklaso oTax-

Si gakveTilTan ar SeiZleba. aRzrda ufro metad moicavs mSobel-

Ta uflebebis ganxorcielebis mraval aspeqts da mozardis dacvas. 

Tumca, arasrulwlovanTa moTavsebisTvis gankuTvnil dawesebulebaSi 

maTi aRzrda ar xdeboda.1290 aqedan gamomdinare, darRveulad CaiTvala 

konvenciis me-5 muxlis 1-li punqti.1291 

zemoaRniSnuli gadawyvetilebebisgan, Bouamar belgiis winaaRmdeg 

da Ichin da sxvebi ukrainis winaaRmdeg, adamianis uflebaTa evropulma 

sasamarTlom 2016 wlis saqme, D.L. bulgareTis winaaRmdeg, gamijna. 

mosarCelesTvis SeTavazebul iqna saTanado saskolo ganaTleba, aseve 

gatarebul iqna RonisZiebebi swavlis sirTuleebis gasamklaveblad 

da mas saSualebas mieca, gaevlo profesiuli gadamzadeba, riTac xe-

lisuflebam konvenciis me-5 muxlis pirveli punqtis 2 d) winapiro-

bebi saTanadod Seasrula.1292 Sesabamisad, sasamarTlom am SemTxvevaSi 

ar daadastura adamianis uflebaTa evropuli konvenciis me-5 muxlis 

1285 EGMR, Bouamar./. Belgien, Urteil vom 29. Februar 1988, Nr. 9106/80, Rn. 47.
1286 EGMR, Bouamar./. Belgien, Urteil vom 29. Februar 1988, Nr. 9106/80, Rn. 50.
1287 EGMR, Bouamar./. Belgien, Urteil vom 29. Februar 1988, Nr. 9106/80, Rn. 51.
1288 EGMR, Bouamar./. Belgien, Urteil vom 29. Februar 1988, Nr. 9106/80, Rn. 52.
1289 EGMR, Bouamar./. Belgien, Urteil vom 29. Februar 1988, Nr. 9106/80, Rn. 53.
1290 EGMR, Ichin und andere./.Ukraine, Urteil vom 21. Dezember 2010, Nrn. 28189/04 und 
28192/04, Rn. 39.
1291 EGMR, Ichin und andere./.Ukraine, Urteil vom 21. Dezember 2010, Nrn. 28189/04 und 
28192/04, Rn. 40.
1292 EGMR, D.L./.Bulgarien, Urteil vom 19. Mai 2016, Nr. 7472/14, Rn. 77.
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1-li punqtis darRveva.1293

b) mosamarTlis winaSe wardgenisa da ganaCenis gonivrul vadaSi 

gamotanis ufleba (me-3 punqti)

1998 wlis gadawyvetilebaSi Assenov bulgareTis winaaRmdeg ada-

mianis uflebaTa evropulma sasamarTlom ganaCenis gonivrul vadaSi 

gamotanis ufleba konvenciis me-5 muxlis me-3 punqtis Sesabamisad, 

arsebiTad daafuZna im faqts, rom ganmcxadebeli arasrulwlovani 

iyo da, Sesabamisad, erovnuli kanonmdeblobis Tanaxmad, mxolod gan-

sakuTrebul viTarebaSi unda momxdariyo misi winaswar patimrobaSi 

ayvana. prokuraturis organoebma gansakuTrebuli yuradReba unda 

mieqcion imas, rom ganmcxadebeli gonivrul vadaSi iqnas gasamarTle-

buli.1294 vinaidan orwliani winaswari patimrobis dros erTi wlis gan-

mavlobaSi ar Catarebula araviTari sagamoZiebo RonisZieba, 1295 sa-

samarTlom daadgina konvenciis me-5 muxlis me-3 punqtis darRveva.1296

2008 wlis gadawyvetilebaSi Nart TurqeTis winaaRmdeg adamianis 

uflebaTa evropul sasamarTlos unda gadaewyvita 17 wlis piris saqme, 

romelic SeiaraRebul yaCaRobaSi iyo eWvmitanili da 48 dRis ganmav-

lobaSi winaswar patimrobaSi imyofeboda.1297 sasamarTlom miiCnia, rom 

saxelmwifo organoebma winaswari patimrobis Sefardebisas  ar gaiT-

valiswinos eWvmitanilis asaki, miuxedavad imisa, rom mis statusze 

misma advokatma miuTiTa. garda amisa, arasrulwlovani ganTavsebul 

iqna srulwlovnebTan erTad cixeSi. 1298 amis gamo, sasamarTlom saqmeSi 

konvenciis me-5 muxlis me-3 punqtis darRveva daadgina.1299
2009 wlis Güveç TurqeTis winaaRmdeg gadawyvetilebaSi adamianis 

uflebaTa evropulma sasamarTlom TurqeTis xelisufleba gaakritika 

imis gamo, rom igi sasamarTlos ramdenime gadawyvetilebis miuxedavad, 

arasrulwlovnebs xangrZlivi droiT winaswar patimrobaSi amyofeb-

da. 1300 aseve, winamdebare saqmeSi Tavdapirvelad TxuTmeti wlis eWvmit-

anilis mimarT winaswari patimrobis oTx-naxevari wlis vadiT Sefarde-

1293 EGMR, D.L./.Bulgarien, Urteil vom 19. Mai 2016, Nr. 7472/14, Rn. 82 f.
1294 EGMR, Assenov./.Bulgarien, Urteil vom 28. Oktober 1998, Nr. 90/1997/874/1086, Rn. 157.
1295 EGMR, Assenov./.Bulgarien, Urteil vom 28. Oktober 1998, Nr. 90/1997/874/1086, Rn. 157.
1296 EGMR, Assenov./.Bulgarien, Urteil vom 28. Oktober 1998, Nr. 90/1997/874/1086, Rn. 158.
1297 EGMR, Nart./.Türkei, Urteil vom 6. Mai 2008, Nr. 20817/04, Rn. 5, 28 ff.
1298 EGMR, Nart./.Türkei, Urteil vom 6. Mai 2008, Nr. 20817/04, Rn. 33.
1299 EGMR, Nart./.Türkei, Urteil vom 6. Mai 2008, Nr. 20817/04, Rn. 34 f.; gansxvavebuli 

mosazreba gaaCniaT mosamarTleebs Türmen da Mularoni.
1300 EGMR, Güvec./.Türkei, Urteil vom 20. Januar 2009, Nr. 70337/01, Rn. 108 f.
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ba, warmoadgenda konvenciis me-5 muxlis me-3 punqtis darRvevas.1301

aRniSnuli gadawyvetilebisgan 1302 gansxvavebiT, sasamarTlom 2012 

wlis gadawyvetilebaSi J.M. daniis winaaRmdeg, me-5 muxlis me-3 pun-

qtis darRveva uaryo.1303 miuxedavad imisa, rom am procesSi winaswari 

patimroba 15 wlis axalgazrdebisaTvis asakovani qalbatonis gaupa-

tiurebisa da mkvlelobis gamo erT welsa da oTx Tveze metxans 

gagrZelda,1304 saxelisuflebo organoebma braldebulis axalgazrda 

asaki gaiTvaliswines da igi axalgazrda damnaSaveebisaTvis gankuT-

vnil dawesebulebaSi moaTavses.1305

Assenov bulgareTis winaaRmdeg gadawyvetilebis msgavsad, sa-

samarTlom 2011 wlis saqmeSi Kuptsov da Kuptsova ruseTis winaaRmdeg 

konvenciis me-5 muxlis me-3 punqtis darRveva daadgina ganmcxadeblis 

axalgazrda asakidan gamomdinare, miuxedavad imisa, rom samarTal-

warmoebis dagvianeba samarTaldamcavi organoebis mier mxolod oTxi 

Tvis ganmavlobaSi gagrZelda. 1306

g) samosamarTlo kontrolis ufleba (me-4 punqti)

adamianis uflebaTa evropuli konvenciis me-5 muxlis me-4 pun-

qtis mixedviT yovel pirs, romelic dakavebulia an Tavisufleba aqvs 

aRkveTili, aqvs ufleba moiTxovos, sasamarTlom swrafad gadaamow-

mos misi dakavebis kanoniereba da saWiroebis SemTxvevaSi gamosces misi 

gaTavisuflebis Sesaxeb brZaneba, Tu Tavisuflebis aRkveTa kanonieri 

ar aris. 1988 wlis gadawyvetilebaSi Bouamar belgiis winaaRmdeg, ada-

mianis uflebaTa evropulma sasamarTlom daadgina, rom axalgazrda 

momCivnis SemTxvevaSi ara marto unda iqnas sasamarTlos mier gamok-

iTxuli, aramed man aseve efeqturi samarTlebrivi daxmarebac unda mi-

iRos. 1307 vinaidan aseTi ram saqmis gadawyvetis SemTxvevaSi ar momxdara, 

sasamarTlom konvenciis me-5 muxlis me-4 punqtis darRveva daadgina.1308

1301 EGMR, Güvec./.Türkei, Urteil vom 20. Januar 2009, Nr. 70337/01, Rn. 109 f.
1302 EGMR, J.M./.Dänemark, Urteil vom 13. November 2012, Nr. 34421/09, Rn. 63.
1303 EGMR, J.M./.Dänemark, Urteil vom 13. November 2012, Nr. 34421/09, Rn. 65.
1304 EGMR, J.M./.Dänemark, Urteil vom 13. November 2012, Nr. 34421/09, Rn. 55 f.
1305 EGMR, J.M./.Dänemark, Urteil vom 13. November 2012, Nr. 34421/09, Rn. 63.
1306 EGMR, Kuptsov und Kuptsova./.Russland, Urteil vom 3. März 2011, Nr. 6110/03, Rn. 91 ff.
1307 EGMR, Bouamar./. Belgien, Urteil vom 29. Februar 1988, Nr. 9106/80, Rn. 60; aseve EGMR, 
Kuptsov und Kuptsova./.Russland, Urteil vom 3. März 2011, Nr. 6110/03, Rn. 101 detaluri 

aRweriT sasamarTlos mimarT konkretuli moTxovnebiT.

1308 EGMR, Bouamar./. Belgien, Urteil vom 29. Februar 1988, Nr. 9106/80, Rn. 64; konvenciis 

me-14 muxlis me-5 muxlis me-4 punqtTan kavSirSi darRveva sasamarTlom uaryo 

axalgazrda da zrdasruli eWvmitanilis saproceso samarTlebrivi diskrimina-

ciis safuZvelze belgiaSi arasrulwlovanis ufro metad dacvis punitivisturi 
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1996 wlis ganaCenSi Hussain gaerTianebuli samefos winaaRmdeg 

adamianis uflebaTa evropulma sasamarTlom konvenciis me-5 muxlis 

me-4 punqtis mniSvnelobaze isaubra did britaneTSi garkveuli da-

naSaulebis SemTxvevaSi axalgazrda pirebisTvis gaTvaliwinebuli 

ganusazRvrel Tavisuflebis aRkveTasTan mimarTebiT („detention dur-
ing Her Majesty‘s pleasure~). pirisgan gangrZobadi safrTxis mosalod-

nelobis Sesafaseblad misi pirovneba da simwife unda yofiliyo 

gaTva liswinebuli, konvenciis me-5 muxlis me-4 punqtidan gamomdin-

are zepiri mosmenis, advokatis CarTvis SesaZleblobiTa da mowmeebis 

gamokiTxvis gziT. 1309 es winamdebare SemTxvevaSi ar moxda, ris gamoc 

sasamarTlom konvenciis me-5 muxlis me-4 punqti darRveulad cno.1310

 zemoTaRniSnuli gadawyvetilebis msgavsad, saqmeSi t. gaerTiane-

buli samefos winaaRmdeg sasamarTlom 1999 wels konvenciis me-5 mux-

lis me-4 punqtis darRveva daadgina, vinaidan ganusazRvreli vadiT 

TavisuflebaaRkveTil TerTmeti wlis bavSvs xuTi wlis ganmavlobaSi 

ar mieca SesaZlebloba sasjelis xangrZlivobis gadasinjvis.1311

5. samarTliani sasamarTlos ufleba (konvenciis me-6 muxli)

a)  miukerZoebeli sasamarTlos ufleba (1-li punqtis 1-li wina-

dadeba) 

1993 wlis Nortier niderlandebis winaaRmdeg procesSi, adamianis 

uflebaTa evropulma sasamarTlom gadawyvita saqme, sadac, momCivani 

konvenciis me-6 muxlis pirveli punqtis pirveli winadadebiT gaTva-

liswinebuli miukerZoebeli sasamarTlos uflebebis darRvevis aRi-

arebas moiTxovda. 15 wlis braldebuli amtkicebda, rom mis winaaRmdeg 

mimarTul sisxlis samarTlis saqmes rogorc winaswari, aseve arsebiTi 

sasamarTlo ganxilvis etapze, warmarTavda erTi da igive arasrul-

wlovanTa mosamarTle, romelmac braldebulis winaaRmdeg winaswari 

dakavebis sakiTxi oTxjer gadawyvita.1312 mosamarTleTa umravlesobam 

uaryo konvenciis me-6 muxlis 1-li punqtis 1-li winadadebis darRve-

va, vinaidan gadawyvetilebaSi monawile mosamarTlis miukerZoeblobis 

sakiTxis gadawyveta sasamarTlos precedentuli samarTlis mixedviT 

procesis gamo (aaO Rn. 66 f.). 
1309 EGMR, Hussain./.Vereinigtes Königreich, Urteil vom 21. Februar 1996, Nr. 21928/93, Rn. 60.
1310 EGMR, Hussain./.Vereinigtes Königreich, Urteil vom 21. Februar 1996, Nr. 21928/93, Rn. 62.
1311 EGMR, T./.Vereinigtes Königreich, Urteil vom 16. Dezember 1999, Nr. 24724/94, Rn. 117 
ff.; aseve EGMR, V./.Vereinigtes Königreich, Urteil vom 16. Dezember 1999, Nr. 24888/94, Rn. 
118 ff.
1312 EGMR, Nortier./.Niederlande, Urteil vom 24. August 1993, Nr. 13924/88, Rn. 31.
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mxolod gansakuTrebul viTarebaSi xdeba. aseTi garemoebebi am saqme-

Si ar ikveTeboda.1313 mosamarTleTa umravlesobam Riad datova sadavo 

fundamenturi sakiTxi imis Sesaxeb, gamoiyeneba Tu ara konvenciis me-6 

muxli arasrulwlovanTa marTlmsajulebaSi imave saxiT, rogorc es 

srulwlovanTa sisxlis samarTalSi xdeba. 1314

b) samarTliani sasamarTlos ufleba (1-li punqtis 1-li winadadeba) 

sasamarTlom 1999 wels saqmeSi t. gaerTianebuli samefos winaaR-

mdeg, wina saqmis msgavsad, imsjela sakiTxze, unda vrceldebodes Tu 

ara konvenciis me-6 muxliT garantirebuli uflebebi arasrulwlovan 

braldebulebze SezRudulad. 1315 fundamentur sakiTxTan dakavSire-

biT Tavisi saboloo pozicionirebis gareSe sasamarTlom miiCnia, rom 

bavSvis winaaRmdeg mimarTul sisxlis samarTlis procesSi misi asaki, 

simwife, aseve inteleqtualuri da emociuri SesaZleblobebi unda iq-

nas gaTvaliswinebuli.1316 vinaidan ganmcxadebels am SemTxvevaSi saku-

Tari uflebebis efeqturi dacva ar SeeZlo, sasamarTlos mosazrebiT 

saxezea samarTliani sasamarTlos uflebis darRveva.1317

2009 wlis Güvec TurqeTis winaaRmdeg gadawyvetilebaSi sasamarT-

lom konvenciis me-6 muxlis pirveli punqtis me-3 punqtis c) qvepunqt-

Tan kavSirSi arsebuli darRveva daadastura, 1318 radgan 15 wlis mom-

Civans misi pirveli dakiTxvis dros im qmedebisaTvis, romlisTvisac 

mas sikvdiliT dasja emuqreboda, ar hyavda damcveli. Tavad mas ki 

janmrTelobis mdgomareobis gamo ar SeeZlo sasamarTlo sxdomebSi 

monawileoba da mogvianebiT mowveul damcvels aseve ar miuRia mona-

1313 EGMR, Nortier./.Niederlande, Urteil vom 24. August 1993, Nr. 13924/88, Rn. 33 ff.
1314 EGMR, Nortier./.Niederlande, Urteil vom 24. August 1993, Nr. 13924/88, Rn. 38. disku-

siis konturebi am procesSi mosamarTleebis Walsh da Morenilla gansxvavebuli mo-

sazrebebiT xdeba naTeli. orive maTgani sabolood mosamarTleTa umravlesobiT 

daeTanxma gadawyvetilebas, magram Taviani mosazrebis dasabuTebaSi gansxvavebuli 

aqcentebi dasves. erTis mxriv Walsh-ma xazi gausva, rom konvenciis uflebebi aras-

rulwlovans Tanabrad icavs srulwlovanis msgavsad da konvenciis me-6 muxli 

uflebebi resocializaciis safuZvlebis gamo ar unda SeizRudnon. meores mxriv 

Morenilla-m miiCnia, rom normam piris uflebebi unda daicvas da arasrulwlovnis 

saukeTeso ganviTarebas win araferi unda daudges.

1315 EGMR, T./.Vereinigtes Königreich, Urteil vom 16. Dezember 1999, Nr. 24724/94, Rn. 83.
1316 EGMR, T./.Vereinigtes Königreich, Urteil vom 16. Dezember 1999, Nr. 24724/94, Rn. 84.
1317 EGMR, T./.Vereinigtes Königreich, Urteil vom 16. Dezember 1999, Nr. 24724/94, Rn. 89; 
konvenciis me-6 muxlis 1-li nawilis Semdgomi darRveva sasamarTlom dainaxa ima-

Si, rom Tavdapirvelad uvadod daniSnuli Tavisuflebis aRkveTis xangrZlivoba 

sasamarTlos mier ar iyo dadgenili (aaO Rn. 105 ff.).
1318 EGMR, Güvec./.Türkei, Urteil vom 20. Januar 2009, Nr. 70337/01, Rn. 133.
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wileoba uamrav sasamarTlo ganxilvaSi. 1319 am pirobebSi braldebulis 

efeqturi monawileoba mis winaaRmdeg warmoebul procesSi ar iqna 

uzrunvelyofili.1320 misi axalgazrda asakis, mis winaaRmdeg aRZruli 

braldebis simZimisa da winaaRmdegobriobis, advokatis ararsebobisa 

da sxdomaze braldebulis aryofnis gamo sasamarTlos ganmcxadeblis 

adekvatur dacvaze unda ezruna. 1321

procesSi uzunget da sxvebi TurqeTis winaaRmdeg adamianis ufle-

baTa evropulma sasamarTlom 2009 wels gasca pasuxi kiTxvas, aris 

Tu ara konvenciis me-6 muxlis pirveli punqtis darRveva, arasrul-

wlovanisTvis zrdasrulTa sasamarTlos mier ganaCenis gamotana. 

sasamarTlos mosazrebiT, es yvela SemTxvevaSi ar dasturdeba.1322 T. 
gaerTianebuli samefos winaaRmdeg gadawyvetilebis SemTxvevaSi mniS-

vnelovani ufro metad iyo is, rom braldebul bavSvs moepyrnen ise, 

rom mis asaks, simwifes, inteleqtualur da emociur SesaZleblobebs 

yuradReba mieqca.1323 imis gamo, rom 17 ½ wlis braldebuli arasrulw-

lovanTa marTlmsajulebiT iqna sanqcirebuli, mas procesSi advokati 

warmoadgenda da ar arsebobda safuZvlebi imisaTvis, rom mas pro-

cesis gageba ar SeeZlo, ar dadginda konvenciis me-6 muxlis pirveli 

punqtis darRveva.1324
2013 wlis blokhin ruseTis winaaRmdeg gadawyvetilebiT sasamarT-

lom konvenciis me-6 muxlis pirveli punqtis me-3 punqtis c) da d) 
qvepunqtebTan kavSirSi daadgina, rom sisxlis samarTlis erovnuli 

kanonmdeblobis mixedviT pasuxismgeblobis asaks miuRweveli Tormeti 

wlis bavSvi policiis mier damcvelis gareSe daikiTxa da mowmeTa da-

kiTxvis SesaZleblobac ar yofila. 1325

g) gadawyvetilebis miRebis ufleba gonivrul vadaSi (1-li punqtis 

1-li winadadeba) 

2010 wlis iesilurt TurqeTis winaaRmdeg gadawyvetilebaSi sa-

samarTlos unda gadaewyvita sakiTxi, pirvel instanciaSi mimdinare 

sisxlis samarTlis procesi arasrulwlovnis winaaRmdeg, romelic 12 

1319 EGMR, Güvec./.Türkei, Urteil vom 20. Januar 2009, Nr. 70337/01, Rn. 125 ff.
1320 EGMR, Güvec./.Türkei, Urteil vom 20. Januar 2009, Nr. 70337/01, Rn. 128.
1321 EGMR, Güvec./.Türkei, Urteil vom 20. Januar 2009, Nr. 70337/01, Rn. 131.
1322 EGMR, Uzunget und andere./.Türkei, Urteil vom 13. Oktober 2009, Nr. 21831/03, Rn. 34.
1323 EGMR, Uzunget und andere./.Türkei, Urteil vom 13. Oktober 2009, Nr. 21831/03, Rn. 35.
1324 EGMR, Uzunget und andere./.Türkei, Urteil vom 13. Oktober 2009, Nr. 21831/03, Rn. 37.
1325 EGMR, Blokhin./.Russland, Urteil vom 14. November 2013, Nr. 47152/06, Rn. 156 ff., 175 
ff.; aseve EGMR (Große Kammer), Blokhin./.Russland, Urteil vom 23. März 2016, Nr. 47152/06, 
Rn. 217 ff. ganmcxadeblis arasrulwlovnebaze pirdapiri miTiTebiT.
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welze metxans grZeldeboda, arRvevda Tu ara konvenciis me-6 mux-

lis pirveli punqtis pirvel winadadebas, vinaidan misi saqmis ganxilva 

`gonivrul vadaSi~ ar moxda.1326 sasamarTlom aRiara am normis darRve-

va, ise, rom braldebulis axalgazrda asakze pirdapir ar miuTiTa .1327

d) udanaSaulobis prezumfcia (me-2 punqti) 

konvenciis me-6 muxlis me-2 punqtiT garantirebul udanaSaulo-

bis prezumfcias sasamarTlo 2015 wlis el kaada germaniis winaaRm-

deg saqmeSi Seexo. arasrulwlovnis winaaRmdeg gamoyenebuli pirobiTi 

msjav ris Secvla moxda isev realuri sasjelis moxdiT, vinaidan axali 

darRveva iqna Cadenili, Tumca am meore saqmeze jer gadawyvetileba 

ar yofila miRebuli Sesabamisi sasamarTlos mier. adamianis ufle-

baTa evropulma sasamarTlom CaTvala, rom es arRvevda udanaSaulo-

bis prezumfcias, Tumca braldebulis axalgazrda asakze miTiTeba ar 

gaukeTebia. 1328

e) braldebulis minimaluri uflebebi (me-3 punqti) 

2008 wlis gadawyvetilebaSi salduz TurqeTis winaaRmdeg, sa-

samarTlom daadastura konvenciis me-6 muxlis me-3 c) punqtiT gaT-

valiswinebuli damcvelis yolis ufleba gansakuTrebiT ganmcxade-

blis asakze xazgasmiT da aRniSna, rom advokatis yolis ufleba am 

jgufis SemTxvevaSi gansakuTrebiT mniSvnelovania. 1329
aseve, 2008 wlis panovits kviprosis winaaRmdeg gadawyvetilebaSi 

sasamarTlom damatebiT daadgina, rom samarTaldamcavma organoebma 

arasrulwlovan eWvmitanils advokatis xelmisawvdomobis uflebis 

Sesaxeb informacia unda miawodon. 1330 vinaidan xelisuflebam amis ga-

keTeba am SemTxvevaSi ver SeZlo, adgili hqonda konvenciis me-6 mux-

lis me-3 punqtis c) qvepunqtis darRvevas pirvel punqtTan mimarTeba-

Si.1331 garda amisa, am gziT miRebuli momCivnis mier aRiarebiTi Cvenebis 

gamoyenebaSi adamianis uflebaTa evropulma sasamarTlom braldebul 

arasrulwlovnebis gaTvaliswinebiT saqmeSi damatebiT dainaxa adamia-

nis uflebaTa evropuli konvenciis me-6 muxlis darRveva. 1332

1326 EGMR, Yesilurt/Türkei, Urteil vom 23. Februar 2010, Nr. 15649/05, Rn. 4 ff., 24 f.
1327 EGMR, Yesilurt/Türkei, Urteil vom 23. Februar 2010, Nr. 15649/05, Rn. 26.
1328 EGMR, El Kaada/Deutschland, Urteil vom 12. November 2015, Nr. 2130/10, Rn. 52 ff., 66.
1329 EGMR (Große Kammer), Salduz./.Türkei, Urteil vom 27. November 2008, Nr. 36391/02, Rn. 
60, 63.
1330 EGMR, Panovits/Zypern, Urteil vom 11. Dezember 2008, Nr. 4268/04, Rn. 64 ff., 72 f.
1331 EGMR, Panovits/Zypern, Urteil vom 11. Dezember 2008, Nr. 4268/04, Rn. 75, 77.
1332 EGMR, Panovits/Zypern, Urteil vom 11. Dezember 2008, Nr. 4268/04, Rn. 84, 86.
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6. piradi da ojaxuri cxovrebis pativiscemis ufleba (konvenciis 

me-8 muxli) 

konvenciis me-8 muxliT gaTvaliswinebuli piradi da ojaxuri 

cxovrebis pativiscemis uflebis sakiTxiT sasamarTlo 2008 wlis 

gadawyvetilebaSi, s. da marper v. gaerTianebuli samefos winaaRmdeg, 

dakavda. saqme exeboda arasrulwlovnis dnm-is Senaxvas, romelsac 

danaSaulis CadenaSi brali wauyenes, Tumca mogvianebiT ar gaasamar-

Tles. adre miRebuli T. gaerTianebuli samefos winaaRmdeg saqmeze 

miTiTebiT sasamarTlo Tavdapirvelad xazs usvams imas, rom sisxlis 

samarTalSi arasrulwlovnis piradi cxovrebis dacvas misi special-

uri statusis gamo gansakuTrebuli mniSvneloba gaaCnia. 1333 sasamarT-

lo SemdgomSi asabuTebs, rom arasrulwlovnis piradi monacemebis 

dacvas misi gaTavisuflebis miuxedavad, gansakuTrebuli yuradReba 

esaWiroeba. amaze metyvelebs arasrulwlovanTaTvis msgavsi RonisZie-

bebis potenciuri Sedegebi da maT Sesaxeb monacemebis Sesabamis bazaSi 

gadaWarebuli asaxva.1334 sazogadoebrivi interesebis gaTvaliswinebis 

miuxedavad, sasamarTlos mosazrebiT, saxezea adamianis uflebaTa ev-

ropuli konvenciis me-8 muxlis darRveva.1335

v. niderlandebis winaaRmdeg gadawyvetilebiT sasamarTlom amis 

sapirispirod me-8 muxlis darRveva arasrulwlovanis dnm-is Senaxvis 

SemTxvevaSi uaryo. zemoxsenebuli s. da marper gaerTianebuli same-

fos winaaRmdeg gadawyvetilebisgan aSkara gamijvniT, sasamarTlos 

mier interesTa Sejameba sxvagvarad warimarTa, radgan am SemTxveva-

Si Senaxuli iyo mxolod msjavrdebuli pirebis monacemebi, romelTa 

Sesabamisi qmedebebic gansazRvruli simZimis xarisxiT iyo dayofili 

da Senaxvis xangrZlivobac damokidebuli iyo danaSaulis saxeze. aseT 

SemTxvevaSi sasamarTlom ar miiCnia saWirod, arasrulwlovans konven-

ciis me-8 muxlis mxriv, mxolod misi asakis gamo srulwlovanisagan 

gansxvavebiT mopyroboda. 1336

2016 wlis procesSi d.l. bulgareTis winaaRmdeg, saqme exeboda 

konvenciis me-8 muxlis SesaZlo darRvevebs saskolo dawesebule-

baSi moTavsebuli arasrulwlovnebis gare samyarosTan komunikaciis 

1333 EGMR (Große Kammer), S. und Marper./.Vereinigtes Königreich, Urteil vom 4. Dezember 
2008, Nrn. 30562/04 und 30566/04, Rn. 124.
1334 EGMR (Große Kammer), S. und Marper./.Vereinigtes Königreich, Urteil vom 4. Dezember 
2008, Nrn. 30562/04 und 30566/04, Rn. 124.
1335 EGMR (Große Kammer), S. und Marper./.Vereinigtes Königreich, Urteil vom 4. Dezember 
2008, Nrn. 30562/04 da 30566/04, Rn. 125 f.
1336 EGMR, W./.Niederlande, Entscheidung vom 20. Januar 2009, Nr. 20689/08, S. 7 ff.
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kontrolis gamo. skolis wesdeba arasrulwlovanTa korespondenci-

is srul zedamxedvelobas iTvaliswinebda ise, rom ar xdeboda maTi 

diferencireba. Tavdapirvelad sasamarTlom miuTiTa Tavis adrindel 

gadawyvetilebebze, sadac, aRniSnulia, rom advokatTan komunikacia 

privilegirebuli unda iyos. gadasawyveti saqmis konteqstSi sasamarT-

lom miiCnia, rom igive privilegia vrceldeba arasamTavrobo orga-

nizaciebzec, romlebic bavSvTa uflebebisTvis ibrZvian.1337 vinaidan 

saskolo wesdeba ar axdenda sakmaris diferencirebas, es arRvevda 

konvenciis me-8 muxls.1338 satelefono komunikaciis SezRudvisa da kon-

trolis mxriv sasamarTlom damatebiT miuTiTa, rom saskolo wesdeba 

aseve ar asxvavebda ojaxis wevrebsa da sxva pirebs.1339 sruli sakon-

trolo sistema ki warmoadgens konvenciis me-8 muxlis darRvevas.1340

2018 wlis smirnov ruseTis winaaRmdeg gadawyvetilebaSi sasamarT-

lom ganixila adamianis uflebaTa evropuli konvenciis me-8 muxlis 

SesaZlo darRveva sapatimro dawesebulebaSi myof arasrulwlovanTan 

ojaxis wevrebiT vizitebis raodenobrivi SezRudvis gamo. ojaxis wevr-

Ta aseTi vizitebisas, saxelmwifom unda gaiTvaliswinos dakave bulTa 

da maTi ojaxis wevrebis interesebi da es _ ara zogadad, aramed in-

dividualuri situaciis SefasebiT. rusuli norma ar akmayofilebs am 

moTxovnebs, vinaidan igi ar iZleva kanonis gansxvavebulad gamoyenebis 

SesaZleblobas. saWiro aris wesi, romelic sajaro da dainteresebuli 

pirebis interesebis dabalansebas uzrunvelyofs konkretul SemTxve-

vaSi, magaliTad, patimris asakis gaTvaliswinebiT. 1341 dakavebulma mo-

zardma mtrul garemoSi unda daimkvidros Tavi, sadac igi mSoblebis 

mxardaWerazea damokidebuli. mSoblebi am procesSi arc mowmeebi da 

arc braldebulebi  ar yofilan da aseve  braldebulTan SexvedraSi 

safrTxis Semcveli sxva safuZvlebi ar arsebobda.1342 ojaxis wevrebis 

vizitis aseTi generaluri raodenobrivi SezRudva konkretuli Sem-

Txvevis ganxilvis gareSe, ar akmayofilebs konvenciis me-8 muxlis 

moTxovnebs.1343 igive exeba ojaxuri vizitebis ganxorcielebas gamyofi 

minis gamoyenebiT, romlis gamoyenebis aucileblobac ar aris dadas-

turebuli.1344 sabolood, sasamarTlom adamianis uflebaTa evropuli 

1337 EGMR, D.L./.Bulgarien, Urteil vom 19. Mai 2016, Nr. 7472/14, Rn. 105.
1338 EGMR, D.L./.Bulgarien, Urteil vom 19. Mai 2016, Nr. 7472/14, Rn. 106.
1339 EGMR, D.L./.Bulgarien, Urteil vom 19. Mai 2016, Nr. 7472/14, Rn. 114.
1340 EGMR, D.L./.Bulgarien, Urteil vom 19. Mai 2016, Nr. 7472/14, Rn. 115 f.
1341 EGMR, Smirnov./.Russland, Urteil vom 13. Februar 2018, Nr. 43149/10, Rn. 48.
1342 EGMR, Smirnov./.Russland, Urteil vom 13. Februar 2018, Nr. 43149/10, Rn. 49.
1343 EGMR, Smirnov./.Russland, Urteil vom 13. Februar 2018, Nr. 43149/10, Rn. 50.
1344 EGMR, Smirnov./.Russland, Urteil vom 13. Februar 2018, Nr. 43149/10, Rn. 55 f.
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konvenciis me-8 muxlis darRveva daadgina.1345

7. Sekrebisa da gaerTianebis Tavisufleba (konvenciis me-11 

muxli) 

Sekrebisa da gaerTianebis Tavisuflebis mniSvneloba konvenciis 

me-11 muxlis mixedviT ganxilul iqna gulCu TurqeTis winaaRmdeg 2016 

wlis saqmeSi. sisxlis samarTlis saqmeSi arasrulwlovan ganmcxade-

bels ori wliTa da 9 TviT Tavisuflebis aRkveTa miesaja demonstra-

ciaSi monawileobis farglebSi policielisTvis qvebis srolis gamo. 

sasamarTlom es sasjeli, gansakuTrebiT braldebulis axalgazrda 

asakis gamo, miznis misaRwev araproporciul saSualebad miiCnia. 1346 Se-
sabamisad, es sasjeli, ewinaaRmdegeboda me-2 punqtis moTxovnebs `de-

mokratiul sazogadoebaSi aucileblobis~ Sesaxeb da arRvevda adami-

anis uflebaTa evropuli konvenciis me-11 muxls.1347

8. diskriminaciis akrZalva (konvenciis me-14 muxli)

2017 wlis gadawyvetilebiT hamotuko da aksenCik ruseTis winaaR-

mdeg, adamianis uflebaTa evropulma sasamarTlo gamoixata pozi-

cia kiTxvaze, iyo Tu ara rusuli kanonmdeblobiT calkeul SemTx-

vevebSi arasrulwlovnebisTvis gaTvaliswinebuli SedarebiT msubuqi 

dasja konvenciis me-14 muxlis me-5 muxlTan kavSirSi diskriminaciis 

akrZalvasTan Sesabamisi. sasamarTlos ar hqonia am mxriv raime eWvi 

da Sesabamisad, darRvevac uaryo. 1348 sasamarTlos mosazrebiT, aras-

rulwlovnebis dasjis akrZalva uvado Tavisuflebis aRkveTiT Sesa-

bamisobaSia sxva wevri saxelmwifoebis kanonmdeblobebTan da bavSvTa 

uflebebis dacvis saerTaSoriso samarTalTan. am normebis mizani sa-

samarTlos mosazrebiT, cxadia, arasrulwlovan damnaSaveTa sazoga-

doebaSi reintegraciis xelSewyobaa. sasamarTlos poziciiT, axalgaz-

rda damnaSaveebis pasuxismgeblobisas mZime danaSaulebis drosac ki 

maTi fsiqologiuri da emociuri umwifoba da maTi pirovnulobis cva-

lebadoba, sazogadoebaSi xelaxali gawevrianebisa da Secvlis unari 

1345 EGMR, Smirnov./.Russland, Urteil vom 13. Februar 2018, Nr. 43149/10, Rn. 57.
1346 EGMR, Gülcü./.Türkei, Urteil vom 19. Januar 2016, Nr. 17526/10, Rn. 116.
1347 EGMR, Gülcü./.Türkei, Urteil vom 19. Januar 2016, Nr. 17526/10, Rn. 117.
1348 EGMR (Große Kammer), Khamtokhu und Aksenchik./.Russland, Urteil vom 24. Januar 2017, 
Nrn. 60367/08 und 961/11, Rn. 32, 88.
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unda iqnas gaTvaliswinebuli. 1349

III. daskvnebi arasrulwlovanTa marTlmsajulebisaTvis

1. zogadad adamianis uflebaTa evropuli konvenciis 

mniSvnelobis Sesaxeb arasrulwlovanTa marTlmsajulebisaTvis

konvenciis mniSvnelobis mxriv raodenobrivi TvalsazrisiT 

Tavdapirvelad zogadad unda iTqvas, rom arasrulwlovanTa sisxlis-

samarTlebrivi devnis Sesaxeb sakiTxiT sasamarTlo bevr procesSi 

dakavda da Sesabamisad, ukve arsebobs arasrulwlovanTa marTlmsa-

julebis mravali sakiTxis Sesaxeb Sesabamisi gadawyvetilebebi. maTi 

ricxvi bolo wlebSi mniSvnelovnad gaizarda.

arasrulwlovanTa marTlmsajulebisa da konvenciis urTierT-

mimarTebis mxriv, adamianis uflebaTa evropuli sasamarTlos praq-

tika farTo da sakmaod gansxvavebul sferoebSia dadgenili. is rom, 

am gadawyvetilebebma konvenciiT miniWebuli mravali uflebis konkre-

tizacia moaxdina, ukve naCveneb iqna am Tavis konvenciis struqturaze 

orientirebuli dayofiT. arasrulwlovanTa marTlmsajulebis sfe-

roSi sasamarTlom mosazrebebi Zalian gansxvavebul sferoebSi gamoxa-

ta. arsebobs gadawyvetilebebi arasrulwlovanTa marTlmsajulebis 

rogorc materialuri,1350 aseve formaluri1351 sakiTxebisa da sasje-

laRsrulebiTi samarTlis kuTxiT.1352

adamianis uflebaTa evropuli sasamarTlos precedentuli samar-

Tlis diferencirebis xarisxis Sesaxeb SeiZleba iTqvas Semdegi: swored 

imitom, rom sasamarTlos gadawyvetilebebi adamianis uflebaTa evro-

puli konvenciiT garantirebul sxvadasxva uflebas exeba, am kvlevam 

konvenciisa da arasrulwlovanTa marTlmsajulebis sferoSi samar-

Tlebrivi sakiTxebis farTo speqtri gamoavlina. Tumca sasamarTlos 

1349 EGMR (Große Kammer), Khamtokhu und Aksenchik./.Russland, Urteil vom 24. Januar 2017, 
Nrn. 60367/08 und 961/11, Rn. 80.
1350 sajdomze dartymis sanqcionirebis Sesaxeb zemoT citata 1126 da 1127; ganusaz-

Rvreli vadiT Tavisuflebis aRkveTiT dasjis Sesaxeb zemoT citata 1128 da 1177 

da Semdgomi; konvenciis me-11 muxlis Sekrebisa da gaerTianebis Tavisuflebis Sesa-

bamisoba Tavisuflebis aRkveTis xangrZlivobasTan zemoT citata 1214 da Semdgomi.

1351 winaswari procesis kuTxiT ixileT (magaliTad dakaveba) zemoT citata 1114 da 

Semdgomi da Sefardebis, anu winaswari patimrobis xangrZlivobis Sesaxeb zemoT 

citata 1129 da Semdgomi, 1168 da Semdgomi; arsebiTi ganxilvis Sesaxeb magaliTad 

citata 1125 da 1183 da Semdgomni.

1352 zemoT citata 1129 da 1209.
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gadawyvetilebebis ufro detaluri dakvirveba aseve  cxadyofs, rom 

sasamarTlo praqtikis calkeuli problemebis umravlesoba siRrmiseu-

lad cudad aris diferencirebuli. jerjerobiT, mxolod ramdenime 

uflebis garantirebis sakiTxis gansazRvra SeiZleba.1353 iSviaTad xdeba 

sasamarTlos mier msgavs sakiTxebze gadawyvetilebis miReba, romli-

Tac sasamarTlos sakuTari Sexedulebebis Camoyalibeba SeeZleboda 

calkeul muxlebTan mimarTebiT gansxvavebuli saqmeebis fonze.1354 sa-

samarTlos wlebis ganmavlobaSi arasrulwlovanTa marTlmsajulebis 

sakiTxebze uamravi gadawyvetilebiT mudmivad ganviTarebuli samo-

samarTlo praqtikis diferencireba konvenciis mxolod ramdenime 

uflebasTan mimarTebaSi SeiZleba moxdes.1355 

sasamarTlo praqtikis Sinaarsis gamo am naSromis mizani ar aris, 

calkeuli gadawyvetilebebis arasrulwlovanTa marTlmsajulebis-

Tvis maTi mniSvnelobis mixedviT kritikuli gaanalizeba. mTeli 

arasrulwlovanTa marTlmsajulebisTvis mniSvnelovania da aqedan 

gamomdinare, aq xazi unda gaesvas imas, rom sasamarTlos ganmarte-

bebi arasrulwlovanTa marTlmsajulebis sferoSi sakonstitucio 

sasamarTlos cnobil poziciebTan1356 erTad gzas xsnis iqiTken, rom 

saerTaSoriso soft law-s gaTvaliswineba nacionalur doneze SesaZlebe-

li iyos.1357 arasrulwlovanTa marTlmsajulebisaTvis konstituciuri 

da saerTaSoriso samarTlis mniSvnelobis Sesaxeb samomavlo mosazre-

bebi ar SeiZleba Semoifarglos ZiriTadi kanonis, adamianis ufleba-

Ta evropuli konvenciisa da evrokavSiris kanonmdeblobis anali ziT. 

federaluri sakonstitucio sasamarTlosa da adamianis uflebaTa 

evropuli sasamarTlos praqtikiT ufro metad unda moxdes saerTa-

1353 maT miekuTvnebian konvenciis me-3 muxlis wamebis akrZalva da amave dros 

sasjela Rsrulebis pirobebi Tavisuflebis aRkveTis RonisZiebebiT; Sead. zemoT 

citata 1129 ff.
1354 es iyo mag. SemTxveva sasamarTlos orive gadawyvetilebaSi arasrulwlovanis 

SiSvel an araSiSvel sajdomze dartymis sanqcionirebis Sesaxeb (zemoT citata 

1126 f.). aseve unda moiazros diferencirebuli samarTlebrivi praqtika kanonieri 

Tavisuflebis aRkveTis winapirobebis Sesaxeb zedamxedvelobiT aRzrdis mizniT 

konvenciis me-5 muxlis pirveli punqtis 2 d) winadadebis Sesabamisad (zemoT ci-

tata 1153 ff.). Semdgom magaliTs warmoadgens sasamarTlos mier gamarTlebuli da 

msjavrdebuli arasrulwlovanTa dnm-is Senaxvis sakiTxi (zemoT citata 1201 ff.).
1355 aseTi ganviTarebuli samarTlgamoyenebis magaliTi aris sayovelTao masStabis 

gansazRvra, romelic sasamarTlom konvenciis me-3 muxlis darRvevebis gansaz-

RvrisTvis ganaviTara da romelic aseve iTvaliswinebs piris asaks (zemoT citata 

1113).

1356 BVerfG, NJW 2006, 2093 (2097); dazu Feest/Lesting/Lindemann, in: AK-StVollzG, 7. Aufl . 
2017, Einleitung Rn. 10, 28.
1357 zemoT citataSi. 
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Soriso soft law-is gaTvaliswineba. mas miekuTvneba: gaeros minimaluri 

standartebi arasrulwlovanTa marTlmsajulebisaTvis, gaeros bavS-

vTa uflebebis konvencia da evrosabWos evropuli sasjelaRsrulebis 

wesebi.1358

Sualeduri daskvnis saxiT unda iTqvas, rom sasamarTlom sakuTari 

pozicia ukve gamoxata bevr gadawyvetilebaSi arasrulwlovanTa mar-

Tlmsajulebis sxvadasxva sferos Sesaxeb. am fonze moTxovnil unda 

iqnas, rom es precedentuli samarTali samomavlad arasrulwlovan-

Ta marTlmsajulebis Sesaxeb arsebul literaturaSi ufro didi mo-

culobiT iyos asaxuli, vidre es aqamde xdeboda. arasrulwlovanTa 

marTlmsajulebis konstituciur da saerTaSoriso samarTalTan kav-

Siris Sesaxeb samomavalo msjelobebisTvis aseve mniSvnelovania, rom 

sasamarTlom adamianis uflebaTa evropuli konvenciis ganmartebis 

farglebSi aseve saerTaSoriso soft law CarTo.

2. adamianis uflebaTa evropuli konvenciis mniSvneloba 

aRzrdis cnebisaTvis 

im sakiTxis Sesaxeb, Tu ra samomavlo wvlilis Setana SeuZlia ada-

mianis uflebaTa evropul sasamarTlos konstituciuri da saerTa-

SorisosamarTlebrivi aRzrdis cnebis gansaviTareblad, SeiZleba 

Semdegi mosazrebebi Camoyalibdes:

aRzrdis zogadi cnebis Sesaxeb fundamenturi mosazrebebis povna 

sasamarTlo gadawyvetilebebSi SeuZlebelia. imave iTqmis sisxlis-

samarTlebrivi Seracxvis sakiTxze, gansxvavebiT igive federaluri 

sakonstitucio sasamarTlos arasrulwlovanTa marTlmsajulebis 

Sesaxeb gadawyvetilebisgan.1359  miuxedavad amisa, am mimarTulebiT arse-

bobs mosazrebebi sasamarTlos Khamtokhu da Aksenchik ruseTis winaaR-

mdeg gadawyvetilebebSi, sadac, sasamarTlo mozardebis fsiqologiur 

da emociur umwifobaze miuTiTebs, iseve rogorc maTi pirovnulo-

bis did cvalebadobaze da maT unarze, xelaxla gaxdnen sazogadoebis 

wevrebi da Seicvalon.1360

zogadad, sasamarTlo axalgazrdebTan dakavSirebuli zogadi 

principebis SemuSavebis mxriv Tavs ikavebda. es gansakuTrebiT naT-

lad gamoCnda gadawyvetilebaSi nortier niderlandebis winaaRmdeg, 

romelSic sasamarTlom pirdapir Riad datova kiTxva, gamoiyeneba Tu 

1358 Sead. zemoT 1102 ff. 
1359 BVerfG NJW 2006, 2093 (2095).
1360 zemoT sqolio 1217.
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ara arasrulwlovanTa marTlmsajulebaSi konvenciis me-6 muxli imave 

saxiT rogorc es zrdasrulTa sisxlis samarTalSi xdeba.1361 sasamarT-

lom mxolod erTxel, gamonaklisis saxiT, SeimuSava principebi, rom-

lebic man ara konvenciis romelime erT konkretul muxls, aramed 

sxvadasxva muxlidan gamomdinare daayrdno. konkretuli muxlidan 

gamomdinare midgoma SeiZleba mxolod ganaCenSi s. da marper gaer-

Tianebuli samefos winaaRmdeg davinaxoT, sadac, saqme exeboda mo-

zardebis dnm-is Senaxvas, raSic sasamarTlom konvenciis me-8 muxlis 

darRveva dainaxa da Tavis msjelobaSi miuTiTa axalgazrdebis piradi 

sferos gansakuTrebuli dacvis saWiroebaze, romelic sasamarTlos 

Tavis gadawyvetilebaSi t. gaerTianebuli samefos winaaRmdeg, me-6 

muxlTan dakavSirebiT ukve xazgasmuli hqonda .1362 

miuxedavad imisa, rom adamianis uflebaTa evropuli sasamarTlos 

praqtikidan erTiani, ganzogadebuli daskvnis gamotana konvenciis 

samarTliT zegavlenili aRzrdis cnebis Sesaxeb ver xerxdeba, kiTxva 

unda daisvas arapirdapiri, SualobiTi zegavlenis momxdeni princi-

pebis Sesaxeb, romlebic, saerTo jamSi, konstituciuri da saerTa-

SorisosamarTlebrivi aRzrdis terminis Sesaxeb garkveul konturebs 

dagvanaxebs.

germaniaSi arsebuli diskusiis mxriv Cndeba kiTxva, Tu ramdenad 

aris SesaZlebeli konvenciis Sesaxeb sasamarTlo praqtikidan axal-

gazrdebis uares mdgomareobaSi Cayenebis uflebis akrZalva gamomdi-

nareobdes.1363 sasamarTlos aqamde arsebuli poziciebi am sakiTxTan 

dakavSirebiT araerTiania. Tavdapirvelad sasamarTlom, rogorc ukve 

aRiniSna, nortier niderlandebis winaaRmdeg 1993 wlis gadawyvetile-

biT, pirdapir pasuxgaucemeli datova es sakamaTo sakiTxi me-6 mux-

lTan dakavSirebiT.1364 mogvianebiT, sasamarTlos didma palatam 2016 

wlis saqmeSi blohin ruseTis winaaRmdeg konvenciis me-6 muxlis 

gamoyeneba sisxlissamarTlebrivi pasuxismgeblobis asaks miuRwevel 

pirebTan mimarTebaSic imiT daasabuTa, rom bavSvebi sxva SemTxvevaSi 

mozrdilebTan SedarebiT uares situaciaSi aRmoCndebodnen.1365 erTi 

mxriv, am gadawyvetilebidan gamomdinare, SeiZleba iTqvas, rom sa-

samarTlom Tavisi adrindeli TavSekavebis pozicia daTmo da uaresad 

1361 zemoT sqolio 1182.
1362 zemoT sqolio 1201 f.
1363 germanul samarTalSi arsebuli diskusiis Sesaxeb Eisenberg, 2018, §2 Rn. 6; 
Laubenthal/Baier/Nestler, 2015, Rn. 6; Putzke/Feltes, 2012, S. 36; Schaffstein/Beulke/Swoboda, 
2014, Rn. 575.
1364 zemoT sqolio 1182.
1365 zemoT citata 1109.
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mopyrobis akrZalva daadgina. meore mxriv ki, gaTvaliswinebul unda 

iqnas, rom didma palatam gadawyvetilebaSi blohin ruseTis winaaR-

mdeg arsad ar miuTiTa Tavis adrindel gadawyvetilebaze nortier 

niderlandebis winaaRmdeg. aqedan gamomdinare, did palatas TiTqosda 

gacnobierebelic ar hqonda, rom misi mosazrebebi arasrulwlovanTa 

marTlmsajulebisTvis fundamentur sakiTxad iqceoda. ase rom, jer 

kidev lodinia saWiro sakiTxis gasarkvevad, ganavrcobs Tu ara ada-

mianis uflebaTa evropuli sasamarTlo samomavlod konvenciis me-6 

muxlis mimarT gamoyenebul argumentacias konvenciis sxva uflebebze 

da Camoayalibebs Tu ara mas zogad principad.

uares mdgomareobaSi Cayenebis akrZalvasTan SedarebiT kidev ufro 

araharmonizebulia sasamarTlos aqamde arsebuli praqtika axalgaz-

rdebis SesaZlo ukeTes mdgomareobaSi CayenebasTan dakavSirebiT. 

Tumca, aRsaniSnavia, rom sasamarTlom mozardebis erovnul kanonmde-

blobaSi ukeTesi mopyrobis ufleba aRiara.1366 garda amisa, sasamar-

Tlo Tavis bevr gadawyvetilebaSi mozardebis mimarT ufro keTilgan-

wyobili iyo, vidre srulwlovnebis mimarT.1367 magram arsebobs aseve 

gadawyvetilebebi, romlebSic sasamarTlom ar dainaxa safuZveli, 

axal gazrdebi ukeTes mdgomareobaSi Caeyenebina.1368 garda amisa, zogi-

erT gadawyvetilebaSi sasamarTlom ganmcxadeblis arasrulwlovnebis 

miuxedavad, arc ki miuTiTa, rom misi asaki SeiZleba gadawyvetilebis 

miRebisTvis mniSvnelovani garemoeba iyos.1369

da bolos, adamianis uflebaTa evropuli sasamarTlos praqtikaSi 

gvxvdeba zogierTi zogadi tendencia, romelic, erTi mxriv, scildeba 

ubralo individualur gadawyvetilebebs, magram jer kidev ver aya-

libebs am principebis mkafio konturebs. am konteqstSi ukve aRiniSna 

arasrulwlovanTa konfidencialurobis dacva, romelic konvenciis 

ramdenime muxlzea dafuZnebuli.1370 aSkaraa, amave dros, sasamarT-

los Zalisxmeva, moaxdinos axalgazrdebis asakobrivi diskriminaci-

is dabalanseba sisxlis samarTlis procesSi maTi efeqturi dacvis 

uflebis gaZlierebis saSualebiT.1371 evropulma sasamarTlom sasje-

laRsrulebis sferoSi ramdenime gadawyvetilebaSi naTlad aCvena, 

rom axalgazrdebisa da srulwlovanebis erTad ganTavseba ganixileba 

garemoebad, romelic SeiZleba Zlieri argumenti iyos konvenciis dar-

1366 zemoT sqolio 1216.
1367 zemoT sqolio 1124, 1140, 1150, 1197 da 1200.
1368 zemoT sqolio 1204.
1369 zemoT sqolio 1195 da 1196.
1370 zemoT sqolio 1230.
1371 zemoT citata 1175, 1187 ff., 1193, 1197 da 1198.
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Rvevis saCveneblad.1372

Sualeduri daskvnis saxiT unda iTqvas, rom adamianis uflebaTa 

evropul sasamarTlos aqamde aRzrdis zogadi cneba ar ganuviTare-

bia, Tumca, mis praqtikaSi gvxvdeba miniSnebebi principebze, romelTac 

farTo samoqmedo asparezi gaaCniaT (gansakuTrebiT uares mdgomareo-

baSi Cayenebis akrZalva) da SesaZlebelia zogierTi zogadi tendenciis 

identificireba (mag. dacvis uflebis gaZliereba). 

IV. daskvna

msjelobam aCvena, rom adamianis uflebaTa evropuli sasamarTlos 

ukve uamravi gadawyvetilebaa miRebuli konvenciiT gaTvaliswinebu-

li sxvadasxva uflebisa da sxvadasxva sferoSi arasrulwlovanTa 

marTl msajulebis mxriv. arasrulwlovanTa marTlmsajulebis Sesaxeb 

litera turam es garemoeba samomavlod ufro metad unda gaiTvalis-

winos, vidre es aqamde xdeboda. Tundac imis gaTvaliswinebiT, rom 

adamianis uflebaTa evropuli konvenciis interpretacia sasamarT-

los mier xdeba, arasrulwlovanTa marTlmsajulebis Sesaxeb mec-

nierebam momavalSi ufro metad unda moaxdinos miznobrivi azrTa 

gacvla saerTaSoriso da evropul samarTalTan, vidre es warsulSi 

xorcieldeboda. aRzrdis zogadi cneba sasamarTlos precedentuli 

samarTliT jerjerobiT ar aris dadgenili. Tumca, arsebobs miniSne-

bebi axalgazrdebis srulwlovanebTan SedarebiT uares mdgomareobaSi 

Cayenebis akrZalvis Sesaxeb da efeqturi dacvis mxriv, maTi uflebebis 

gaZlierebisken. 

1372 zemoT sqolio 1111 da 1166; Sead. agreTve zemoT sqolio 1143 sasamarTlos 

mier nebadarTuli zrdasrul patimar qalTa dawesebulebaSi arsebul nawilobriv 

arasrulwlovanTa sapatimroSi arasrulwlovanis ganTavsebis Sesaxeb.
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I. Sesavali

XXI saukuneSi yofiTi da saqmiani urTierToba sul ufro farTod 

eyrdnoba kompiuterul teqnologiebs, rac amartivebs personaluri 

monacemebis mopovebasa da damuSavebas sisxlis samarTalwarmoebis 

miznebisTvis. sisxlis samarTalwarmoebis farglebSi personaluri 

monacemebis dacva pirobiTad iyofa or nawilad: personaluri monace-

mebis dacva transsasazRvro TanamSromlobis farglebSi da erovnuli 

gamoZiebis da marTlmsajulebis ganxorcielebisas. 

winamdebare TavSi ganxiluli iqneba rodis da ra SemTxvevaSi 

gamoiyeneba sisxlis samarTalwarmoebaSi personalur monacemTa dac-

vis maregulirebeli kanonmdebloba, personaluri monacemebis arsi, 

sisxlis samarTalwarmoebaSi personaluri monacemebis gamoyeneba, 

personaluri monacemebis damuSavebis principebi, sainformacio baze-

bi, evropuli kanonmdeblobiT dadgenili standartebi sisxlis samar-

TalwarmoebaSi personaluri monacemebis dacvisTvis da sxva. 

II. personaluri monacemebis dacvis ufleba

ufleba personaluri monacemebis dacvaze warmoSobilia, erTi 

mxriv, personaluri avtonomiis uflebidan da meore mxriv,  pirovnebis 

Rirsebis uflebidan. `Rirsebis ufleba moiTxovs personaluri mona-

cemebis damuSavebisas saTanado garantiebis dacvas, raTa pirebi ar 

iqnen ganxiluli da maT ar moepyran rogorc obieqtebs. Sesabami sad, 

personaluri monacemebis dacvis ufleba uzrunvelyofs personal-
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uri monacemebis dacvas maTi avtomaturi damuSavebisas, krZalavs 

monacemebis xelmisawvdomobas gareSe pirebisTvis da maT aradaniS-

nulebisamebr gamoyenebas; monacemTa subieqts aniWebs personaluri 

monacemebis Sinaarsis da gavrcelebis kontrolis uflebas.1373 magram 

personalur monacemTa dacvis ufleba ar aris absoluturi ufleba.1374 

misi SezRudva daiSveba gamonaklis SemTxvevebSi Tanazomierebis prin-

cipis dacviT, rodesac damuSaveba aucilebelia legitimuri sajaro 

miznebis dasacavad.1375 amitom personalur monacemTa dacva niSnavs ara 

maT dacvas damuSavebisgan, aramed maT dacvas kanoniT gaTvaliswineb-

uli wesebis darRveviT damuSavebisgan. am mizniT sssk me-7 muxli iT-

valiswinebs monacemTa subieqtis uflebas kompensaciis miRebaze misi 

personaluri monacemebis ukanonod gamJRavnebiT miyenebuli zianis 

asanazRaureblad. ufleba personaluri monacemebis dacvaze iWreba 

piradi cxovrebis xelSeuxeblobis uflebiT dacul praqtikulad sa-

mive sferoSi1376, mniSvnelovanwilad gansazRvravs piradi cxovrebisa 

da Tavisufali ganviTarebis uflebiT sargeblobis SesaZleblobas.1377

personaluri monacemebis dacvis pirveli aqti miRebul iqna he-

senSi (germania) 1970 wels.1378 dRes personaluri monacemebis dacvis 

ufleba damoukidebeli uflebis saxiT gaTvaliswinebulia evrokav-

Siris kanonmdeblobaSi, 1379 xolo saqarTvelos konstitucia da sssk 

(evropuli konvenciis msgavsad) personaluri monacemebis dacvis 

uflebas moiazrebs piradi da ojaxuri cxovrebis, piradi sivrcisa da 

komunikaciis xelSeuxeblobis uflebis1380 Semadgenel nawilad. evro-

kavSiris samarTlisgan gansxvavebiT, evrosabWos samarTali konvenciis 

me-8 muxliT dadgenil standartebs avrcelebs erovnuli usafrTxoe-

1373 fafiaSvili, komentarebSi: saqarTvelos sisxlis samarTlis saproceso kodeq-

sis komentari, 2015, mux. 7, abz. 1-61.

1374 CJEU C-92/09, C-93/09 Volker und Markus Schecke GbR and Hartmut Eifert v. Land Hes-
sen, CJEU, 2010;
1375 CJEU C-92/09, C-93/09 Volker und Markus Schecke GbR and Hartmut Eifert v. Land Hes-
sen, CJEU, 2010;
1376 mag. me-8 muxliT dacul sferoSi xvdeba genderuli identifikacia, saxeli, seq-

sualuri orientacia da seqsualuri cxovreba. dawvr. ix. Bensaid v. the UK, ECtHR, 
no. 44599/98, 06/02/2001, §47; Peck v. the UK, ECtHR, no. 44647/98, 28/01/2003, §57; socia-

lur identobas Mikulicv Croatia, ECtHR, No. 53176/99,   07/02/2002, §53; gamosaxulebas 

_ Sciacca v. Italy, ECtHR, No. 50774/99, 11/01/2005, §29.
1377 S. and Marper v. the UK, ECtHR [GC], No. 30562/04, No. 30566/04, 04/12/2008, §103.
1378 Stamm/Freiherr von dem Busscho, 2013, 1.
1379 evrokavSiris wesdeba, muxli me-8. piradi cxovrebis xelSeuxeblobis da komu-

nikaciis pativiscema daculia evrokavSiris fundamentur uflebaTa qartiis me-7 

muxliT, xolo ufleba personaluri monacemebis dacvaze _ qartiis me-8 muxliT. 

1380 saqarTvelos konstitucia, muxli 15.
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bis sferozec.1381

personalur monacemTa dacvis kerZo interessa da sajaro miznebis-

Tvis personalur monacemTa damuSavebis sazogadoebriv interess So-

ris balansis sakiTxs exeba evropis sabWos,1382 evropis kavSirisa1383 da 

gaeros1384 araerTi samarTlebrivi instrumenti, ECtHR1385 da CJEU1386 EU 

sasamarTloebis da erovnuli sakonstitucio sasamarTloebis araer-

Ti gadawyvetileba.

personalur monacemTa dacvis sakanonmdeblo regulireba saqarT-

veloSi 2005 wlidan daiwyo, rodesac saqarTvelos parlamentma moax-

dina `personaluri monacemebis avtomaturi damuSavebisas fizikuri 

pirebis dacvis Sesaxeb~ evropis sabWos konvenciis (SemdgomSi _ `108-e 

konvencia~) ratificireba. 2011 wels miRebul iqna kanoni `persona-

luri monacemebis dacvis Sesaxeb~, 2013 wels parlamentma ganaxorcie-

la 108-e konvenciis damatebiTi oqmis ratificireba, 2018 wels miiRo 

kanonebi `saxelmwifo inspeqtoris Sesaxeb~ da `eleqtronuli komuni-

1381 Handbook, 2018, 273; mag. Centrum för Rättvisa v. Sweden, ECtHR, No. 35252/08, 19/06/2018 
(did palatas gadaeca 04/02/2019); Liu v. Russia, ECtHR, No. 42086/05, 06/12/2007, §56; 
Zakharov v. Russia, ECtHR, [GC], No. 47143/06, 04/12/2005 §§233, 234.
1382 10/10/2018; Re adamianis uflebaTa da ZiriTad TavisuflebaTa evropuli konven-

cia, muxli 8, konvencia `personalur monacemTa avtomaturi damuSavebisas fizi-

kuri pirebis dacvis Sesaxeb~ (e.w.108-e konvencia); konvenciis damatebiTi oqmi, 

recommendation R(87)15 on the Use of Personal Data in the Police Sector, 17/09/1987; R(92)1 
Recommendation on the Use of DNA within the Framework of the Criminal Justice System, 
10/02/1992, etc.
1383 EU Charter of Fundamental Rights; EU General Data Protection Regulation (EU) 2016/679 
(`GDPR~), EU Data Protection Directive for Police and Criminal Justice Authorities (EU) 
2016/680 (`Police Directive~), Directive (EU) 2016/681 on the Use of Passenger Name Record 
Data; EU Directive 95/46/EC (Data Protection Directive) OJ 1995 L281; Directive 2002/58/EC 

concerning the processing of personal data and the protection of privacy in the electronic com-
munications sector (E-privacy Directive); Directive 97/66/EC on the processing of personal data 
and the protection of privacy in the telecommunications sector etc.
1384 ix. mag. Resolution 68/167 on the Right to Privacy in the Digital Age, 18/12/2013; UN Gene-
ral Assembly, A/C.3/71/L.39/Rev.1, New York, 19/11/2014; UN Human Rights Council, The right 
to privacy in the digital age, A/HRC/34/L.7/Rev.1, 22/03/2017.
1385 Copland v. the UK, No. 62617/00, 03/07/2003; Cemalettin Canli v. Turkey, No. 
22427/04,   18/11/2008; Tarsasag Szabadsagjogokert v. Hungary, No. 37374/05, 14/04/2009;Ci-
ubotaru v. Moldova, No. 27138/04, 27/07/2010; Gardel v. France, No. 16428/05, 17/12/2009; 
Khelili v. Switzerland, No. 16188/07, 18/10/2011 etc.
1386 C-293/12, C-594/12, Digital Rights Ireland Ltd v. Minister for Communications, Marine and 
Natural Resources and Others and Kartner Landesregienrung and Others, CJEU [ GC], 08/04/2014; 
C-28/08P European Commission v the Bavarian Lager Co. Ltd, CJEU, 2010; C-131/12 Google 
Spain SL, Google Inc v Agencia Espanola de Protection de Datos, Mario Costeja Gonzalez, 
CJEU, 2014; C-362/14 Maximilian Schrems v Data Protection Commissioner, CJEU, 2015; 
C-203/15, C-698/15 Tele2 Sverige AB v Post-och telestyrelsen and secretary of State for the 
Home department v Tom Watson and Others, CJEU[GC], 21/12/2015.
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kaciebis Sesaxeb~.

personaluri monacemebis dacva SedarebiT axalia saqarTvelos-

Tvis. amitom personalur monacemTa dacvis sakiTxs ukavSirdeba 

ZiriTadad saerTo sasamarTloebis da personalur monacemTa dacvis 

inspeqtoris (saxelmwifo inspeqtoris) gadawyvetilebebi.1387 sakonsti-

tucio sasamarTloSi ganxilvis procesSia sarCeli sasamarTlodan 

ganaCenebis aslebis gamoTxvisas personaluri monacemebis dacvis da 

informaciis Tavisuflebis urTierTmimarTebis Sesaxeb.

III. personaluri monacemi

1. personaluri monacemebis arsi

personaluri monacemi1388 aris nebismieri informacia, romelic 

ukavSirdeba identificirebul an identificirebad fizikur pirs. 

personalur monacemebs Seicavs sisxlis samarTlis saqmeze mtkice-

bulebad gamoyenebadi dokumentebi, Cvenebebi, nivTmtkicebebi. magali-

Tad, sabanko amonaweri (informacia sabanko angariSidan Sesrulebuli 

finansuri tranzaqciebis, maTi daniSnulebis da TariRis, piris saxel-

ze sabanko dawesebulebaSi arsebuli angariSebis, angariSebze Tanxebis 

mimoqcevis Taobaze), eleqtronuli fosta (piris eleqtronuli iden-

tobis Semadgeneli nawilia), IP misamarTi, rodesac aragonivruli Za-

lisxmebis gareSe SesaZlebelia misi dakavSireba monacemTa subieqt-

Tan (gamonaklisia, mag., internetkafe, romelSic ar xorcieldeba 

videomonitoringi), Jestikulacia, videoTvalis sistemis Canawerebi 

(CCTV), romlebic Seicavs piris identificirebad gamosaxulebas, 

saub ris audioCanaweri, adamianis qsovilis ujreduli sinjebi, dnm-is 

profilebi da a.S. personaluri monacemebis damuSavebas ukavSirdeba 

sisxlis samarTalwarmoebaSi mTeli rigi saproceso da sagamoZiebo 

moqmedebebic. magaliTad, biologiuri/genetikuri nimuSebis aReba da 

eqspertiza, faruli sagamoZiebo moqmedebebi, sssk 136-138-e muxle-

biT gaTvaliswinebuli sagamoZiebo moqmedebebi, operatiul-samZebro 

RonisZiebebi, sabanko angariSebis monitoringi da a.S. 

1387 mag., personalur monacemTa dacvis inspeqtoris gadawyvetilebebi: #g-

1/236/2015 l.b.-s gancxadebasTan dakavSirebuli ganxilvis dasrulebis Sesaxeb, 

28/12/2015w; g-1/034/2016 gadawyvetileba 16/02/2016w.; №g-1/082/2016 gadawyvetile-

ba 12/04/2016 w.

1388 saqarTvelos kanoni `personalur monacemTa dacvis Sesaxeb~, muxli me-2 `a~, 

punqti. `personaluri monacemebis avtomaturi damuSavebisas fizikuri pirebis 

dacvis Sesaxeb~ evropis sabWos konvenciis me-2 muxli.
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informaciis personalur monacemad miCnevisaTvis ar aqvs mniS-

vneloba informaciis arc formas, arc Sinaarss da arc mopovebis wess. 

informacia SeiZleba iyos obieqturi monacemi an subieqturi mosaz-

reba (mag., mezoblebis mier braldebulis daxasiaTeba) rogorc nam-

dvili, aseve cru informacia (mag., samoqalaqo reestrSi arasworad 

miTiTe buli piradi nomeri an fotosuraTi), zepirsityvieri, qaRaldze 

dawerili, cifruli (kompiuteruli failis, audio/videoCanaweris, 

fotosuraTis saxiT) da a.S. magaliTad, `112~-Si Sesuli xmovani Setyo-

bineba, patrulirebisas samxre kameriT gakeTebuli identificirebadi 

audio-/video- Canaweri. SeiZleba exebodes rogorc pirad da ojaxur 

cxovrebas, kerZo komunikacias, aseve nebismier sxva sakiTxs.1389 `per-

sonaluri monacemebis dacvaSi sabolood gadamwyveti mniSvneloba 

eniWeba ara mgrZnobiarobis, aramed identificirebis kriteriums. 

monacemebi dacvas eqvemdebareba, Tu SesaZlebelia piris identifika-

cia.1390 sisxlis samarTalwarmoebisas SeiZleba ganxorcieldes nebis-

mieri fizikuri piris (rogorc cocxali, aseve gardacvlili piris) 

personaluri monacemis damuSaveba misi moqalaqeobrivi kuTvnilebis 

miuxedavad (mag., mkvlelobis Cadenis faqtze ucxo qveynis moqalaqis 

dakavebis SemTxvevaSi dakavebis oqmSi mieTiTeba rogorc dakavebuli, 

aseve gardacvlili piris personaluri monacemebi).

2. gansakuTrebuli kategoriis personaluri monacemebis 

damuSaveba

95/46/EC da 2016/680/EC direqtivebiT, 108-e konvenciiTa da saqa-

rTvelos kanonmdeblobiT gansakuTrebuli kategoriis monacemTa 

damuSaveba, rogorc wesi, akrZalulia. gansakuTrebuli kategoriis 

monacemebis damuSaveba daiSveba gamonaklis SemTxvevebSi, rodesac: 

1) Tavad monacemTa subieqtma gaxada sajaro mis Sesaxeb monacemebi 

maTi gamoyenebis aSkara akrZalvis gareSe, magaliTad, piris mier sxva 

pirebTan erTad gadaRebuli fotosuraTebis an sakuTari janmrTelo-

bis mdgomareobis, an politikuri Sexedulebebis gasajaroveba medi-

is, an socialuri qselis meSveobiT; 2) monacemebi muSavdeba bral-

debulTa/msjavrdebulTa piradi saqmeebisa da reestrebis warmoebis, 

msjavrdebulis mier sasjelis moxdis individualuri dagegmvis an/

1389 personalur monacemTa dacvis ufleba ar gaaCniaT iuridiul pirebs.

1390 saqarTvelos uzenaesi sasamarTlos 30/05/2013 wlis ganCineba № bs-527-518 (512). 

fafiaSvili, komentarebSi: saqarTvelos sisxlis samarTlis saproceso kodeqsis 

komentari, 2015, mux. 7, abz. 4.
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da msjavrdebulis sasjelis moxdisgan pirobiT vadamde gaTavisufle-

basTan da misTvis sasjelis mouxdeli nawilis ufro msubuqi saxis 

sasjeliT SecvlasTan dakavSirebuli sakiTxebis ganxilvis mizniT; 3) 

monacemebi muSavdeba `arasapatimro sasjelTa aRsrulebis wesisa da 

probaciis Sesaxeb~ saqarTvelos kanonis me-2 muxliT gaTvaliswinebu-

li samarTlebrivi aqtebis aRsrulebis mizniT.1391

sisxlis samarTalwarmoebaSi gansakuTrebuli mniSvneloba eniWe-

ba mtkicebulebis saxiT biometriuli da genetikuri monacemebis, na-

samarTleobis gamoyenebas.

2.1. biometriuli monacemebi

biometriuli monacemi unikaluria da mudmivia TiToeuli fizi-

kuri pirisaTvis (TiTis anabeWdebi, Tvalis feradi garsi, Tvalis ba-

duris garsi, Tvalis baduris gamosaxuleba, saxis maxasiaTebeli).1392 

sisxlis samarTalwarmoebaSi erT-erTi yvelaze farTod gamoyenebadi 

biometriuli monacemia TiTis anabeWdi.1393

TiTis anabeWdis bazebi farTod gamoiyeneba rogorc samarTal-

warmoebis, aseve usafrTxoebis da samoqalaqo urTierTobebis sfer-

oebSi. yvelaze moculobiTi bazebi ar ukavSirdeba samarTalwarmoebis 

process (mag., piradobis mowmobis/erovnuli pasportis, vizis miRebis 

miznebisTvis TiTis anabeWdebis gacema, biometriuli fotogadaReba). 

aseTi bazebi personalur monacemebs, rogorc wesi, inaxavs uvadod 

personificirebuli saxiT. amitom biometriuli monacemebi sisxlis 

samarTalwarmoebaSi ZiriTadad ori gziT xvdeba: 1. TiTis anabeWdebis 

da sxva biometriuli monacemebis aReba samarTalwarmoebis miznebis-

Tvis (mag., savaldebuloa amoucnobi gvamis daqtiloskopireba, 1394 

patimrobis dawesebulebaSi braldebulis miRebisas savaldebuloa 

misi daqtiloskopireba da fotografireba)1395 da 2. sxva miznebisTvis 

Seqmnil bazebSi informaciis gadamowmeba (mag., saxelmwifo servisebis 

ganviTarebis saagentos da saqarTvelos sagareo saqmeTa saministros 

1391 `personalur monacemTa dacvis Sesaxeb~ saqarTvelos kanoni, muxli me-6.

1392 personalur monacemTa dacvis Sesaxeb~ saqarTvelos kanoni, me-2 muxlis me-2 

nawilis `g~ qvepunqti.

1393 Tumca ar Seicavs imden informacias, ramdensac ujredovani nimuSebi da dnm-is 

profilebi (§78).
1394 sssk-is 128-e muxlis me-2 nawili.

1395 dacvis patimrobis kodeqsi, 35-e muxli.
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sakonsulo departamentSi arsebuli monacemebi,1396 Europol da Euro-
just1397, SIS II1398, VIS1399, EURODAC1400). samoqalaqo sferosgan gansxvave-

biT, sisxlis samarTalwarmoebis farglebSi biometriuli monacemebis 

damuSaveba (mag., bazebSi Senaxva) garkveulwilad qmnis piris stigma-

tizaciis safrTxes, amitom maTi damuSaveba unda iyos mkacrad regla-

mentirebuli da Tanazomierebis moTxovnis Sesabamisi.

2.2.  genetikuri monacemebi

genetikuri monacemebi gacilebiT met personalur informacias 

Seicavs biometriul monacemebTan SedarebiT.1401 genetikur monacems 

SeuZlia sajaro gaxados informacia monacemTa subieqtis da misi 

naTesavebis kuTvnilebis,1402 janmrTelobis mdgomareobis, `ojaxuri 

saidumloebebis~ (mag., mamobis dadgena, Svilad ayvana,1403 memkvidreo-

biTi  daavadebebi) da a.S. Sesaxeb.1404

„miuxedavad imisa, rom profilSi Senaxuli informacia obieqturi 

1396 saqarTvelos mTavrobis dadgenileba # 416, ̀ administraciuli organoebis mier 

saxelmwifo servisebis ganviTarebis saagentosa da saqarTvelos sagareo saqme-

Ta saministros sakonsulo departamentSi arsebuli monacemebiT sargeblobis, 

agreTve sisxlissamarTlebrivi devnisa da operatiul-samZebro saqmianobis gan-

xorcielebis mizniT aRniSnuli monacemebis gacemisa da gacvlis wesis damtkicebis 

Sesaxeb~, 06/08/2015w.

1397 agroveben personalur monacemebs maT kompetencias mikuTvnebul danaSaul-

Si eWvmitanili, braldebuli, dazaralebuli pirebis Sesaxeb. Eurojust damatebiT 

_ mowmeebis Sesaxebac. saqarTvelosa da Eurojust Soris SeTanxmebas xeli moewera 

29/03/2019w.

1398 SIS II-s inaxavs biometriul monacemebs (TiTis anabeWdebs, fotosuraTebs), mopa-

rul navebs, mfrinav saSualebebs, konteinerebs an gadaxdis saSualebebs, daka-

vebis evropuli orderis E( EAW) aslebs Zebnili pirebis dakavebis, Cabarebis da 

eqstradirebisTvis da a.S.

1399 VIS inaxavs personalur monacemebs (TiTis anabeWdebs, fotosuraTebs), infor-

macias vizebis da wina savizo ganacxadebTan am pirebis kavSiris da maTi Tanmxlebi 

pirebis saganacxado failebs. ix. OJ 2008 L 218 (VIS Regulation) evropuli parlamen-

tisa da sabWos regulacia (EC) No 767/2008, 09/87/2008. 
1400 centralizebuli sistema, romelic moicavs mesame qveynebis mcxovrebTa TiTis 

anabeWdebs, romlebmac TavSesafris moTxovniT mimarTes evrokavSiris erT-erT 

wevr qveyanas. ix. sabWos 11/12/2000w regulacia(EU) No. 2725/2000 Eurodac, OJ 2000 L 

316;28/02/2002w regulacia(EU)No 407/2002, (EU) No. 2725/2000, OJ 2002 L 62.
1401 Van der Velden v the Netherlands, ECtHR, No. 29514/05, 07/12/2006.
1402 Explanatory Report to the Protocol amending the Convention for the Protection of Individuals 
with regard to Automatic Processing of Personal Data, Council of Europe, Strasbourg, 10.10.2018.
1403 arCvaZe, 2016, 17.

1404 S. and Marper v. the UK, citirebulia zemoT, §72.
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da gaubaTilebelia, maTi avtomaturi damuSaveba xelisuflebas saSu-

alebas aZlevs gascdes neitralur identifikacias,~1405 aZlevs wvdo-

mas, magaliTad, savaraudo eTnikur warmomavlobaze, rac policiis 

mier gamoiyeneba profilirebisTvis. amitom dnm-is da ujreduli sin-

jebis damuSavebisas gansakuTrebuli mniSvneloba eniWeba monacemTa 

usafrTxoebas. 

evropuli sasamarTlos ganmartebiT, dnm-is masalis damuSaveba 

udavod emsaxureba danaSaulis prevenciis, gamoZiebis, marTlmsa-

julebis ganxorcielebis, sxvaTa Tavisuflebebis dacvis kanonier 

mizans. Careva SedarebiT msubuqi xasiaTisaa da Tavad subieqtsac SeuZ-

lia garkveuli sargeblis miReba misi dnm-is CarTviT erovnul mona-

cemTa bazaSi _ igi saswrafod amoiricxeba eWvmitanilTa siidan Tu 

bazaSi arsebuli misi profili ar daemTxveva SemTxvevis adgilidan 

amoRebul nimuSs.1406

dnm-is da ujreduli sinjebis damuSaveba, rogorc wesi, xorcield-

eba samarTalwarmoebis an samedicino miznebisTvis. sisxlis samarTal-

warmoebaSi genetikuri da biologiuri nimuSebis damuSavebis mizania 

konkretul danaSaulTan piris kavSiris gansazRvra. magram genetikis 

da sainformacio teqnologiebis swrafi ganviTarebis gaTvaliswinebiT, 

momavalSi genetikuri informacia SeiZleba gamoyenebul iqnas subieqtis 

winaaRmdeg axali miznebiTa da formebiT, risi winaswari ganWvretac 

axla SeuZlebelia. amitom ikrZaleba braldebuli da msjavrdebuli 

pirebis dnm-is profilebis damuSaveba blanketurad, yvela bralde-

bulisgan1407 ganaCenis saxis miuxedavad (maT Soris, gamarTlebis an ss 

devnis Sewyvetis SemTxvevaSic).1408

IV. personaluri monacemebi sisxlis samarTalwarmoebaSi

1405 S. and Marper v. the UK, citirebulia zemoT, §75.
1406 Van der Velden v. the Netherlands, citirebulia zemoT, §2.
1407 Handbook, 2018, 41; S. and Marper v. the UK, citirebulia zemoT, §119.
1408 mag., rekomendacia R (92) 1 dezoqsiribonukleinis mJavis (dnm) analizis gamo-

yenebis Sesaxeb sisxlis samarTalwarmoebaSi, 10.02.1992w; EEU Council decision JHA 

2008/615/JHA adgens dnm-is profilebis mopovebis da Senaxvis specialur wesebs.
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1. saproceso da personalur monacemTa dacvis kanonmdeblobis 

mimarTeba

sapolicio da sagamoZiebo organoebi sul ufro farTod iyeneben 

axal teqnologiebsa da sainformacio sistemebs. amitom teqnologi-

uri progresis pirobebSi fizikur pirTa personaluri monacemebis 

saTanado dacva sisxlis samarTalwarmoebaSi damatebiT gamowvevebs 

ukavSirdeba.1409

saqarTvelos mier evropis kavSirTan savizo dialogisa da aso-

cirebis SeTanxmebis farglebSi nakisri valdebulebebis, aseve 108-e 

modernizebuli konvenciis da evrokavSiris 2016 wlis e.w. policiis 

direqtiviT1410 dadgenili moTxovnebis Sesabamisad, saqarTvelos sap-

roceso kanonmdeblobac iTvaliswinebs personaluri monacemebis 

dacvis standartis gavrcelebas (SezRudulad vrceldeba) samarTal-

damcavi organoebis mier personaluri monacemebis damuSavebaze, maT 

Soris ope ratiul-samZebro, sagamoZiebo mizniT da saxelmwifo said-

umloebas mikuTvnebul personalur monacemTa damuSavebaze, Tumca 

garkveuli gamonaklisebiT. kerZod, kanoni ar vrceldeba monacemTa 

saxelmwifo usafrTxoebis (maT Soris ekonomikuri usafrTxoebis), 

Tavdacvis, sa xelmwifo saidumloebas mikuTvnebuli informaciis da-

muSavebaze, 1411 maT Soris sadazvervo da kontrdazverviTi saqmianobis 

miznebisTvis saxelmwifo saidumloebas mikuTvnebul monacemTa da-

muSavebaze, `sasamarTloSi samarTalwarmoebis miznebisTvis monacem-

Ta damuSavebaze, radgan aman SeiZleba daazianos samarTalwarmoeba 

sasamarTlos mier saboloo gadawyvetilebis gamotanamde.~1412 `gan-

sakuTrebuli kategoriis monacemTa damuSavebis wesi ar vrceldeba 

`sazogadoebrivi usafrTxoebis, operatiul-samZebro RonisZiebebis 

da danaSaulis gamoZiebis mizniT monacemTa damuSavebaze mxolod im 

SemTxvevaSi, rodesac sakiTxi pirdapir da specialurad regulird-

eba sssk-iT,1413 `operatiul-samZebro saqmianobis Sesaxeb~ saqarTvelos 

1409 Zarza, 2015, 213.
1410  evroparlamentis da evropis sabWos direqtiva danaSaulis prevenciis, gamovle-

nis, gamoZiebis, sisxlissamarTlebrivi devnis miznebisTvis, ganaCenTa aRsrulebis 

miznebisTvis da aseTi monacemebis Tavisufali mimoqcevis Sesaxeb, Directive 
2016/680/EU, 27/04/2016, OJ 2016. direqtiva miznad isaxavs sisxlis samarTalwarmoe-

bis miznebisTvis mopovebuli da damuSavebuli personaluri monacemebis dacvas.

1411 `personalur monacemTa dacvis Sesaxeb~ saqarTvelos kanonis me-3 muxlis 1-li 

punqtiT gaTvaliswinebuli monacemebis garda.

1412 `personalur monacemTa dacvis Sesaxeb~ saqarTvelos kanonis me-3 muxlis me-3 

punqtis `a~ qvepunqti.

1413 mag., genetikuri da biometriuli monacemebis gamoyeneba mtkicebulebad 
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kanoniT an sxva specialuri kanoniT.~ amdenad, Tu kanonmdebloba ar 

iTvaliswinebs specialur regulacias da damuSaveba ar xorcield-

eba sasamarTloSi samarTalwarmoebis mizniT, maSin `personalur mo-

nacemTa dacvis Sesaxeb~ saqarTvelos kanonis moqmedeba vrceldeba 

operatiul-samZebro da danaSaulis gamoZiebis mizniT am monacemebis 

damuSavebazec. 

amdenad, personaluri monacemebis damuSaveba sisxlis samarTal-

warmoebaSi daiSveba saproceso kanonmdeblobiT gaTvaliswinebuli 

miznebiT, monacemTa dammuSaveblis an mesame piris kanonieri intere-

sebis dasacavad, Tu maTi interesi aRemateba monacemTa subieqtis 

uflebebisa da Tavisuflebebis dacvis interess; Tu personaluri mona-

cemebi sajaroa kanonmdeblobis Tanaxmad an gasajaroebulia Tavad mo-

nacemTa subieqtis mier (magaliTad, pirovnebis mier socialur qselSi 

gamoqveynebuli monacemebi); emsaxureba mniSvnelovani sajaro intere-

sis (mag., danaSaulis prevencia, sakuTrebis an arasrulwlovnebis mavne 

zegavlenisagan dacva da a.S) dacvas da a.S. Sesabamisad, mtkicebulebad 

gamoyenebisas personaluri monacemebis Semcveli informacia unda ak-

mayofilebdes rogorc sssk dadgenil moTxovnebs (mopovebis xerxis, 

wyaros, subieqtis kanonierebis, avTentikurobis TvalsazrisiT), aseve 

`personalur monacemTa dacvis Sesaxeb~1414 saqarTvelos kanoniT da 

saerTaSoriso xelSekrulebebiT dadgenil moTxovnebs.1415

2. personaluri monacemebi sisxlis samarTalwarmoebaSi

sisxlis samarTalwarmoebisas adgili aqvs sxvadasxva pirebis, 

sxva dasxva saxis personaluri monacemebis sxvadasxva saSualebiT da-

muSavebas. personaluri monacemebis Semcveli informacia SeiZleba 

mopovebul iqnas uSualod mxaris mier (mag., braldebulisgan dnm-

is nimuSis aReba, operatiul-samZebro RonisZiebebis, faruli saga-

moZiebo moqmedebebis, sapolicio prevenciuli RonisZiebebis ganxor-

cieleba) an procesis sxva monawilis (mag., eqsperti, mowme) mier (mag., 

video/audioCanaweri, fotosuraTi) da wardgenil iqnas mxarisTvis1416 

piris identificirebisTvis, nasamarTlobis gamoyeneba qmedebis kvalifikacis da 

sasjelis gansazRvris miznebisTvis da a.S.

1414 rodesac masze vrceldeba am kanonis moqmedeba.

1415 saqarTvelos sssk-is 72-e muxlis 1-li nawili. saqarTvelos sakonstitucio 

sasamarTlos gadawyvetileba #2/2/579 saqmeze `maia robaqiZe saqarTvelos parla-

mentis winaaRmdeg~, 31/07/2015. II-34.

1416 am SemTxvevaSi gansakuTrebuli mniSvneloba eniWeba sssk-is 72-e muxliT dadge-

nil standarts.
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an gamoyenebul iqnas sademonstracio mtkicebulebad Cvenebis micemi-

sas, an gamoTxovili iqnas personaluri monacemebis dammuSaveblisgan 

(mag., samedicino dawesebulebidan piris samedicino istoria, Sss-dan 

_ nasamarTlobis Sesaxeb informacia). nebismier SemTxvevaSi persona-

luri monacemebis Semcveli mtkicebuleba sisxlis samarTalwarmoeba-

Si SeiZleba mopovebul iqnas: 1. sasamarTlos ganCinebis safuZvelze, 2. 

gadaudebeli aucileblobisas sasamarTlos post factum kontroliT, 3. 

monacemTa subieqtis TanxmobiT, 4. sapolicio-prevenciuli RonisZie-

bebiT.

3. Tanxmoba personaluri monacemebis damuSavebaze

sssk-is 112-e muxli iTvaliswinebs piradi cxovrebis SemzRudveli 

sagamoZiebo moqmedebebis warmoebas (da Sesabamisad,  personaluri mo-

nacemebis damuSavebas) Tanxmobis safuZvelze. personalur monacemTa 

dacvis kanonmdebloba TanxmobaSi gulisxmobs nebarTvas personaluri 

informaciis mkafiod gansazRvruli mizniT damuSavebaze.1417 amitom 

Tanxmoba unda iyos mkafiod Camoyalibebuli da pirs gacnobierebu-

li unda hqondes Tanxmobis Sedegebi. Tanxmoba gacemul unda iqnas 

personaluri monacemebis mopovebis, damuSavebis an gamoyenebis daw-

yebamde.1418

monacemTa subieqts ufleba aqvs nebismier dros, ganmartebis 

gareSe uari ganacxados mis mierve micemul Tanxmobaze da moiTxo-

vos monacemTa damuSavebis Sewyveta an/da damuSavebul monacemTa ga-

nadgureba. aRniSnuli ar vrceldeba sisxlis samarTalwarmoebaSi misi 

Tanxmobis safuZvelze ganxorcielebuli sagamoZiebo/saproceso moq-

medebis Sedegze.1419

Tu personaluri informaciis damuSaveba xorcieldeba Tanxmo-

1417 sssk-isgan gansxvavebiT, `personalur monacemTa dacvis Sesaxeb~ saqarTvelos 

kanoni, monacemTa subieqtis TanxmobiT gansakuTrebuli kategoriis personaluri 

monacemis mopovebisTvis savaldebulo wesiT iTxovs monacemTa subieqtis weri-

lobiT Tanxmobas.

1418 Stamm/Freiherr von dem Busscho, 2013, 11.
1419 muxli 25; personalur monacemTa subieqtis aRniSnul uflebebs exeba: C-553/07 
College van Burgemester en Wethouders van Rotterdam v. M. E. E. Rijkeboer, CJEU, 07/05/2009; 
C-518/07 European Commission v. Federal Republic of Germany, CJEU, 09/03/2010; C-614/10 
European Commission v. Republic of Austria, CJEU, 16/10/2012; C-288/12, European Com-
mission v. Hungary, CJEU, 08/06/2012; C-14/83 Sabine von Colson and Elisabeth Kamann 
v. Land Nordrhein-Westfalen, CJEU, 10/04/1984; C-152/84, M. H. Marshall v. Southampton 
and South-West Hampshire Area Health Authority, CJEU, 26/02/1986; Cemalettin Canli v Tur-
key, ECtHR, no.22427/04, 18/11/2008; Segerstedt-Wiberg and Others v. Sweden, ECtHR, No. 
62332/00,  06/06/2006; Ciubotaru v. Moldova, ECtHR, No. 27138/04, 27/07/2010.
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baSi miTiTebulisgan gansxvavebuli mizniT, maSin saWiroa monacemTa 

subieqtisgan axali Tanxmobis mopoveba am monacemebis axali mizniT 

damuSavebisaTvis. gamonaklisia _ ukve mopovebuli personaluri mo-

nacemebis gamoyeneba sisxlissamarTlebrivi devnis da gamoZiebis 

miznebisaTvis, rac xorcieldeba sisxlis samarTlis saproceso kanon-

mdeblobiT dadgenili wesiT. rodesac personaluri monacemebi mniS-

vnelovania mimdinare sisxlis samarTlis saqmeze marTlmsajulebis 

ganxorcielebisTvis da misi mopoveba xdeba saproceso kanonmde-

blobis moTxovnaTa dacviT, maSin monacemTa subieqtis nebas iurid-

iuli mniSvneloba aRar eniWeba. magaliTad, jandacvis saministroSi 

arsebuli monacemTa bazebidan informaciis gamoTxova sssk-is 136-e 

muxlis safuZvelze, samoqalaqo an sajaro reestridan braldebulis/ 

dazaralebulis Sesaxeb informaciis gamoTxova. miuxedavad imisa, rom 

aRniSnuli personaluri monacemebis damuSaveba sajaro reestrma ga-

naxorciela mkafiod identificirebuli mizniT (mag., uZravi qonebis 

registraciis SemTxvevaSi _ mesakuTris sakuTrebiTi interesebis dac-

vis mizniT), saproceso mxaris mier sssk-is 136-e muxlis safuZvelze 

aRniSnuli informaciis gamoTxova sajaro reestridan ar saWiroebs 

monacemTa subieqtis Tanxmobas. analogiurad, monacemTa subieqtis 

Tanxmoba ar aris saWiro saeqsperto kvlevisaTvis biologiuri, anato-

miuri an genetikuri nimuSis asaRebad.

personalur monacemTa subieqtis Tanxmoba ar aris saWiro im per-

sonaluri monacemebis damuSavebazec, romlebic sajarod xelmisawv-

domia an monacemTa subieqtma isini xelmisawvdomi gaxada. magaliTad, 

Tanamdebobis pirTa qonebriv deklaciaSi miTiTebuli personaluri 

monacemebi, cnobarebi, samisamarTo wignebi, enciklopediebi, doku-

mentebi romlebic inaxeba arqivebis da biblioTekebis Ria fondebSi, 

adgilobrivi TviTmmarTvelobis da xelisuflebis organoebis sain-

formacio sistemebSi da a.S. 

personaluri monacemebis subieqtis uflebebisa da kanonieri in-

teresebis dacvis mizniT erovnuli da saerTaSoriso kanonmdebloba 

iTvaliswinebs monacemTa subieqtis mier sajaro wyaroebSi mocemuli 

personaluri monacemebis ukan gawvevas. sajaro wyaroebSi miTiTebuli 

personaluri monacemebis gamoTxova SeiZleba ganxorcieldes rogorc 

monacemTa subieqtis, aseve sasamarTlos an saxelmwifo inspeqtoris 

moTxovniT.
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V. personaluri monacemebis damuSavebis principebi

evropuli konvenciis me-8 muxlisa da 108-e konvenciis Sesabami-

sad, sisxlis samarTalwarmoebaSi personaluri monacemebis damuSaveba 

unda ganxorcieldes Semdegi principebis dacviT: monacemTa sizuste 

da namdviloba, mopovebis kanoniereba, damuSavebis gamWvirvaloba da 

proporciuloba, damuSaveba mkafod gansazRvruli mizniT, samarTli-

anad da monacemTa subieqtis Rirsebis Seulaxavad; damuSavebis usaf-

rTxoeba, monacemTa Senaxva miznis miRwevis vadiT.1420

zogadi wesis Tanaxmad, darRvevas aqvs adgili, rodesac kanonmdeb-

loba ar gansazRvravs, Tu ra tipis informaciis Segrovebaa SesaZle-

beli, visi personaluri monacemebis damuSaveba daiSveba, ar adgens 

drois monakveTs, romlis Semdegac es informacia unda ganadgurdes 

an Senaxvis vadas, ar gansazRvravs vis gaaCnia am informaciisadmi wvdo-

mis ufleba, Segrovebuli informaciis gamoyenebis/uwyebebs Soris ga-

dacemis proceduras.1421

1. personaluri monacemebis damuSavebis mizani

damuSaveba unda ganxorcildes konkretuli, kanoniT mkafiod 

gansazRvruli kanonieri mizniT.1422 dauSvebelia monacemTa damuSaveba 

ganusazRvreli an zedmetad farTo mizniT (magaliTad, ̀ kanoniT dakis-

rebuli movaleobis SesrulebisTvis)~. operatiul-samZebro RonisZie-

bebis, faruli sagamoZiebo moqmedebebis, maT Soris, videomonitoringis 

ganxorcieleba daiSveba danaSaulTa prevenciis, gamoZiebis, sisxlis-

samarTlebrivi devnis da marTlmsajulebis, ganaCenTa aRsrulebis, 

erovnuli usafrTxoebis da sazogadoebrivi wesrigis xelyofis pre-

venciis mizniT, rodesac es aris aucilebeli da proporciuli zoma1423 

_ braldebulTa/msjavrdebulTa personaluri monacemebis damuSaveba 

SeiZleba ganxorcieldes, magaliTad, piradi saqmeebisa da reestrebis 

warmoebis, sasjelis moxdis individualuri dagegmvis an/da sasjelis 

moxdisgan pirobiT vadamde gaTavisuflebasTan, sasjelis mouxdeli 

nawilis ufro msubuqi saxis sasjeliT SecvlasTan dakavSirebuli 

1420 ix. aseve `personalur monacemTa dacvis Sesaxeb~ saqarTvelos kanonis me-4 muxli.

1421 Rotaru v. Romania, ECtHR, [GC], No. 28341/95, 04/05/2000.
1422 ix. aseve `personalur monacemTa dacvis Sesaxeb~ saqarTvelos kanoni kanonis 

me-4 muxli.

1423 Explanatory Report to the Protocol amending the Convention for the Protection of Individuals 
with regard to Automatic Processing of Personal Data, Strasbourg, 10.10.2018, §92.
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sakiTxebis ganxilvis mizniT.1424

zogadi wesis Tanaxmad, dauSvebelia monacemTa Semdgomi damuSave-

ba Tavdapirveli miznisgan gansxvavebuli mizniT.1425 gamonaklisia 

evrokav Siris 2016 wlis sapolicio direqtiviT da saqarTvelos sapro-

ceso kanonmdeblobiT, samarTalwarmoebaSi monawile pirebis (dazara-

lebuli, braldebuli, mowme, konfidenti) personaluri monacemebis 

damuSaveba Tavdapirveli miznisgan gansxvavebuli mizniT, rodesac 

es aris aucilebeli, kanonieri da proporciuli zoma.1426 konkretuli 

sisxlis samarTlis saqmis farglebSi mopovebuli da damuSavebuli 

personaluri monacemebi SeiZleba mniSvnelovani da sasargeblo aR-

moCndes sxva mimdinare an samomavlo saqmeebisTvisac1427 (mag., nasamarT-

lobis, TiTis anabeWdebis, janmrTelobis mdgomareobis da a.S.).

2. monacemTa damuSavebis moculoba

evropis sabWos rekomendacia policiis Sesaxeb policiis da sisx-

lis samarTlis marTlmsajulebis sferoSi personalur monacemTa 

dacvis Sesaxeb EU direqtiva, 1428 sapolicio miznebisTvis personaluri 

monacemebis Segrovebas zRudavs konkretuli danaSaulis realuri 

safrTxis Tavidan acilebis1429 an konkretul danaSaulSi piris mimarT 

sisxlis samarTlebrivi devnis warmoebis da msjavrdebis mizniT. per-

sonaluri monacemebis damuSaveba daiSveba maSin, rodesac miznis miR-

weva praqtikulad SeuZlebelia mxolod im informaciis damuSavebiT, 

romelic ar Seicavs personalur monacemebs. monacemebi unda iyos miz-

1424 `arasapatimro sasjelaRsrulebis wesisa da probaciis Sesaxeb~ saqarTvelos 

kanonis me-2 muxli.

1425 mag., mosamarTlis mimarT faruli miyuradebiT mopovebuli mamxilebeli mtki-

cebulebis gamoyeneba mis mimarT disciplinuri devnisTvis mas Semdeg, rac bral-

debis mxarem uari Tqva mosamarTlis mimarT ss devnaze. ix. Karabeyoglu v. Turkey, 
ECtHR, No. 30083/10, 07/06/2016; advokatis mier mowmis janmrTelobis mdgomareobis 

Sesaxeb samedicino daskvnis gasajaroveba socialur qselSi depersonalizaciis 

da mowmis Tanxmobis gareSe.

1426 sxva SemTxvevaSi gamoiyeneba GDPR-iT gaTvaliswinebuli wesebi (rac krZa-

lavs personaluri minacemebis gamoyenebas Tavdapirveli miznisgan gansxvavebuli 

mizniT). 

1427 Handbook, 2018, 283.
1428 iseve rogorc sapolicio saqmianobis Sesaxeb evrosabWos rekomendacia.

1429 policiis sferoSi personaluri monacemebis gamoyenebis regulirebis Sesa-

xeb evropis sabWos ministrTa komitetis 1987 wlis 17 seqtembris rekomendacia 

R(87)15, §2.1.
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nis adekvaturi da proporciuli,1430 daculi unda iyos gasajaroebis 

da araavtorizebuli wvdomisgan.1431 kanonmdebloba detalurad da mka-

fiod1432 unda gansazRvravdes personaluri informaciisadmi wvdomis 

uflebis mqone pirTa wres, wvdomis proceduras da wvdomis faqtebis 

aRricxvis wess. SemTxveviTi Tu arasanqcionirebuli wvdomis, dakarg-

vis, Secvlis an gavrcelebis prevenciisTvis gatarebul unda iqnas 

kompleqsuri organizaciul-teqnikuri RonisZiebebi, maT Soris, mona-

cemTa brunvis aRricxva.

3. ufleba informaciaze

ufleba personaluri monacemebis damuSavebis Sesaxeb informaci-

aze1433 (personaluri monacemis rogorc mimdinare Segrovebis, aseve war-

sulSi ganxorcielebuli damuSavebis Sesaxeb) aucilebelia monacemTa 

Sesworebis, waSlis, dablokvis, gasaCivrebis da kompensaciis uflebiT 

sargeblobisTvis. magram ufleba informaciaze ar aris absolutu-

ri ufleba da SezRudulad gamoiyeneba mimdinare formaluri sisx-

lis samarTalwarmoebisas.1434 saerTaSoriso samarTali iTvaliswinebs 

uflebis SezRudvas danaSaulis gamovlenis, aRkveTis, gamoZiebis an 

marTlmsajulebis ganxorcielebis, saxelmwifo/sazogadoebrivi usaf-

rTxoebis da wesrigis dacvis,1435 Tavdacvis sajaro interesiT. safrTxe 

SeiZleba gagrZeldes personalur monacemTa damuSavebidan wlebis 

ganmavlobaSi da dauyovneblivma Setyobinebam SeiZleba negatiuri gav-

lena iqonios grZelvadian mizanze.1436 amitom damuSavebis Taobaze in-

formaciis xelmisawvdomoba uzrunvelyofili unda iyos mas Semdeg, 

rac safrTxe aRar Seeqmneba gamoZiebis an marTlmsajulebis intere-

sebs (mag., rogorc amas iTvaliswinebs sssk-is 143(9) muxli).1437 is rom 

1430 `personalur monacemTa dacvis Sesaxeb~ saqarTvelos kanoni, muxli 4, per-

sonalur monacemTa dacvis inspeqtoris 12/04/2016 wlis gadawyvetileba #g-

1/082/2016.

1431 sxv. personalur monacemTa dacvis inspeqtori (saqarTveloSi arsebuli praq-

tika da saerTaSoriso gamocdileba), 2014 w, saqarTvelos axalgazrda iuristTa 

asociacia, 29. http://old.gyla.ge/uploads/publications/personalurmonacemTadacvisinspeqtori_ge.pdf
1432 sxv. 108-e modernizebuli konvencia, me-7 muxli.

1433 saqarTvelos konstitucia, me-18 muxli; `personalur monacemTa dacvis Sesa-

xeb~ saqarTvelos kanonis 21-e muxli.

1434 Zarza, 2015, 159.
1435 `personalur monacemTa dacvis Sesaxeb~ saqarTvelos kanonis 24-e muxli.

1436 Roman Zakharov v. Russia, citirebulia zemoT, §287; Weber and Saravia, ECtHR, No. 
54934/00, 29/06/2006, §135.
1437 mag. SeTanxmeba aSS da evrokavSirs Soris sisxlis samarTlis danaSaulTa pre-
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monacemTa subieqtisTvis mis Sesaxeb (magaliTad, uSiSroebis organoe-

bSi) arsebuli Canaweri am drois ganmavlobaSi ar aris xelmisawvdomi, 

ar gulisxmobs, rom  uflebaSi Careva ar iyo aucilebeli erovnuli 

uSiSroebis dacvis miznebisTvis.1438

faruli sagamoZiebo moqmedebebi, operatiul-samZebro RonisZie-

bebi azrs dakargavs aRniSnulis Taobaze monacemTa subieqtis dau-

yovnebliv an winaswari informirebis SemTxvevaSi. meore mxriv, dar-

Rvevas eqneba adgili, Tu pirs ar SeuZlia gansazRvros gasaidumlebul 

reestrebSi Senaxuli misi personaluri monacemebis Semcveli infor-

maciis siswore. amitom subieqts informacia unda miewodos gadaWar-

bebuli dagvianebis gareSe da misaRebi formiT.1439 rodesac kanonmdeb-

loba samarTalwarmoebis arc erT etapze ar iTvaliswinebs monacemTa 

subieqtis informirebas... igi arTmevs pirs sakuTari uflebebis dac-

vis SesaZleblobas da dacvis saSualebebs xdis Teoriuls da ilu-

zoruls, nacvlad praqtikulobis da efeqtianobisa.1440

informaciis gamoTxovis uflebiT sargeblobs nebismieri piri, 

visi personaluri monacemebic damuSavda konkretuli sisxlis samarT-

lis saqmis miznebisTvis. miuxedavad imisa, rom dazaralebuli ar aris 

saproceso mxare da mas ar aqvs saqmis masalebis gacnobis ufleba, 

mas aqvs ufleba moiTxovos misi personaluri monacemebis damuSavebis 

Sesaxeb informacia. ufleba informaciaze, pirvel rigSi, ukavSirdeba 

e.w. sainformacio bazebSi monacemTa subieqtis Sesaxeb arsebul in-

formacias (mag., Sss sainformacio-analitikur bankSi, administraci-

ul samarTaldarRvevaTa erTian sainformacio bankSi, Sss centralur 

sainformacio bankSi da a.S.). 

personalur monacemTa subieqtisTvis sisxlis samarTalwarmoebis 

farglebSi uflebebis sruli moculobiT miniWeba (mag., informirebis, 

waSlis, xelmisawvdomobis), ise rogorc amas iTvaliswinebs GDPR, azrs 

daukargavda magaliTad, operatiul-samZebro RonisZiebebs da fa-

rul sagamoZiebo moqmedebebs. amitom EU sapolicio direqtiva iTva-

liswinebs personaluri monacemebis Semcveli informaciis damuSavebis 

gamWvirvalobis, minimizaciis da mizniT SezRudvis principebis moqni-

lad (da ara xistad) gamoyenebas.1441

venciis, gamovlenis, gamoZiebasa da sisxlissamarTlebriv devnasTan dakavSire-

buli personaluri monacemebis dacvis Sesaxeb, 18/05/2016w. 8557/16, muxli me-3(1).

1438 Leander v. Sweden, ECtHR, No. 9248/81, 26/03/1987.
1439 108-e konvencia, me-8 muxli.

1440 Roman Zakharov v. Russia, citirebulia zemoT, §288; Dumitru Popescu (no. 2), ECtHR, 
No. 71525/01,  26/04/2007.
1441 Handbook, 2018, 283.
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4. informaciis gasworebis, waSlis, Sevsebis ufleba

 evrosabWosa da saqarTvelos sakonstitucio sasamarTlos 

gadawyvetilebis Tanaxmad, monacemTa subieqts ufleba aqvs Sesabamisi 

samarTlebrivi winapirobebis arsebobisas moiTxovos warsulSi gan-

xorcielebul qmedebasTan dakavSirebuli informaciis waSla, sazoga-

doebis mxridan misi mudmivad an periodulad stigmatizebis Tavi-

dan aridebisa da piradi cxovrebis avtonomiur reJimSi gansazRvris 

mizniT.1442

monacemTa subieqts SeuZlia moiTxovos rogorc monacemebis Secv-

la an waSla,1443 aseve monacemTa dablokva,1444 monacemTa damuSavebis 

Sewyveta, an dazusteba/Sevseba.1445 Tu sasamarTlos ganaCeni/ganCineba, 

saproceso/sagamoZiebo moqmedebaTa da sasamarTlo ganxilvis oqmi 

Seicavs personalur monacemebs, monacemTa subieqtis ufleba mona-

cemTa waSlaze, Sesworebaze, mopovebaze an damuSavebis SezRudvaze 

unda ganxorcieldes saproceso kanonmdeblobis moTxovnaTa Sesaba-

misad.1446 ukanonod mopovebuli personaluri monacemebis waSlis nacv-

lad calkeul SemTxvevebSi SeiZleba SeizRudos ukanonod mopovebuli 

monacemebis damuSaveba. magaliTad, ukanono video/audioCanaweri, ro-

melic Seicavs personalur monacemebs warmoadgens mamxilebel mtki-

cebulebas im piris winaaRmdeg, vinc ganaxorciela ssk-is 157-e muxliT 

gaTvaliswinebuli qmedeba.1447

1442 saqarTvelos sakonstitucio sasamarTlos gadawyvetileba №1/2/622 `saqarT-

velos moqalaqe ediSer goduaZe saqarTvelos Sinagan saqmeTa ministris winaaRm-

deg~, 09/02/2017.

1443 regulacia, 17-e muxli.

1444 monacemTa dablokva gulisxmobs, rom monacemebi ar aris waSlili, Tumca dam-

muSavebelma Tavi unda Seikavos monacemTa gamoyenebisgan blokirebis periodis 

ganmavlobaSi. monacemTa dablokva savaldebuloa, rodesac: subieqti iTxovs mo-

nacemebis Sesworebas _ monacemTa sizustis/namdvilobis sakiTxis gadawyvetamde; 

subieqtis mier monacemTa damuSavebis Sewyvetas _ damuSavebis aRmatebuli kano-

nieri interesis arsebobis dadgenamde; Tu monacemTa damuSavebis arakanoniereba 

dadgenilia, magram pirs ar surs maTi waSla. regulaciis me-18 muxli.

1445 regulacia, 21-e muxli.

1446 Zarza, 2015.
1447 e.w. sapolicio direqtiva, me-16 (3)muxli.
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VI. sainformacio bazebi1448

1. personalur monacemTa damuSavebis saxeebi

sisxlis samarTalwarmoebaSi ZiriTadad gamoiyeneba persona-

lur monacemTa avtomaturi1449 an naxevrad avtomaturi1450 (iSviaTad _ 

araavtomaturi)1451 damuSavebis gziT mopovebuli informacia. avtoma-

turi damuSaveba gamoiyeneba danaSaulis Tavidan acilebis, gamoZiebis, 

operatiul-samZebro RonisZiebebisa da marTlwesrigis dacvis 

miznebisaTvis, aseve saxelmwifo saidumloebas mikuTvnebul mona-

cemTa damuSavebisTvis. avtomaturi wesiT monacemTa damuSavebisas, 

Tanamedrove teqnologiebis daxmarebiT martivia imis garkveva, Tu 

vin gamoiyena, gadasca an Tundac naxa informacia, xeliT damuSavebis 

SemTxvevaSi ki aRniSnulis garkveva TiTqmis warmoudgenelia.

2. monacemTa avtomaturi damuSaveba

qmedebis sworad kvalifikaciis (mag., ganmeorebiTobis an araerT-

gzisobis, administraciuli preiudiciis dasadgenad), aRkveTis 

RonisZiebis an/da prokuroris diskreciuli uflebamosilebis gamo-

yenebis, sasjelis konkretuli saxis da zomis gansazRvrisaTvis 

saWiroa sxvadasxva sainformacio bazebidan personaluri monacemebis 

mopoveba.1452

piris personaluri monacemebis floba saxelmwifos mier, arasan-

qcirebuli wvdomisa da aramiznobrivi gamoyenebisagan misi daculobis 

xarisxis miuxedavad, yovelTvis Seicavs garkveul risks, monacemebi 

1448 sagamoZiebo/ sapolicio da erovnuli usafrTxoebis organoebis mier perso-

naluri monacemebis Segrovebis da Senaxvis sakiTxze, mag., Leander v. Sweden, 
citirebulia zemoT: Aycaguer v. France, ECtHR, No. 8806/12, 12/06/2017; M.K. v. France, 
ECtHR, No. 19522/09, 18/04/2013; M.M. v. the UK, ECtHR, No. 24029/07, 13/11/2012;
1449 ix. 108-e konvencia, me-2 muxlis `g~ qvepunqti, `personalur monacemTa dacvis 

Sesaxeb~ saqarTvelos kanonis me-3 muxlis 1-li punqti da me-2 muxlis `e~ qve-

punqti.

1450 monacemTa informaciuli teqnologiebis da araavtomaturi saSualebebiT da-

muSaveba. ix. `personalur monacemTa dacvis Sesaxeb~ kanoni, me-2 muxlis `e1~. qve-

punqti.

1451 araavtomaturad damuSavebul personalur monacemebze ar vrceldeba 108-e 

konvenciis moqmedeba, xolo ̀ personalur monacemTa dacvis Sesaxeb~ kanoni vrcel-

deba mxolod im SemTxvevaSi, rodesac araavtomaturi gziT damuSavebuli perso-

naluri monacemebi warmoadgens `failuri sistemis nawils an muSavdeba failur 

sistemaSi Setanis mizniT~ (ix. me-3 muxlis 1-li punqti).

1452 Zarza, 2015, 187.
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damuSavdes ise, rom gansazRvros subieqtis mimarT sxvadasxva urT-

ierTobaSi saxelmwifos damokidebuleba... miTiTebuli riskebi izrde-

ba, rodesac personaluri monacemebi Seexeba piris samarTlebriv ga-

dacdomas.1453 amitom sainformacio sistemebis interoperabeluroba1454 

ukavSirdeba personaluri informaciis Segrovebis, Senaxvis da gamo-

yenebis sakiTxebs.

samarTaldamcavi organoebis sainformacio bazebSi personaluri 

monacemebis Senaxva ar ewinaaRmdegeba saerTaSoriso standartebs, 

rodesac: daculia samarTliani balansi kerZo da sajaro intere-

sebs Soris. kanonmdebloba mkafiod unda adgendes dasamuSavebeli 

personaluri monacemebis wres, damuSavebis safuZvels, monacemTa 

Senaxvis mizans, xangrZlivobas, gamoyenebis wess, pirTa wres, visac 

xeli miuwvdeba damuSavebul monacemebze da monacemebis dacvaze pa-

suxismgebel pirs,1455 monacemTa ganadgurebis wess, monacemTa subi-

eqtis informirebis valdebulebas da subieqtis uflebas monacemTa 

waSlaze/gasworebaze,1456 Seicavs mxolod im personalur monacemebs, 

rac aucilebelia damuSavebis miznebisTvis. 

bazebSi Senaxuli informacia unda eqvemdebarebodes periodul 

gadasinjvas da ganaxlebas (sadac, arsebobs amis SesaZlebloba), gamoy-

enebul unda iqnas mxolod kompetenturi organoebis mier da, rogorc 

wesi, im mizniT ra mizniTac moxda misi damuSaveba.1457

3. Senaxvis vada

„personalur monacemTa dacvis Sesaxeb~ saqarTvelos kanonis, mo-

nacemTa dacvis direqtivis, 108-e konvenciis da evropuli konvenciis 

Tanaxmad, personaluri monacemebis Senaxva im formiT, rac iZleva mo-

nacemTa subieqtebis identificirebis saSualebas, daiSveba mxolod im 

vadiT, rac saWiroa monacemTa damuSavebis miznis miRwevisaTvis (an 

Semdgomi damuSavebisTvis). miznis miRwevisTanave monacemi unda ga-

nadgurdes1458 an waiSalos. monacemebis waSlis SemTxvevaSi monacemebi 

1453 saqarTvelos sakonstitucio sasamarTlos gadawyvetileba №1/2/622 `saqarT-

velos moqalaqe ediSer goduaZe saqarTvelos Sinagan saqmeTa ministris winaaRm-

deg~, 09/02/2017w., II-27.

1454 Eurocrim #1/2018, 20.
1455 saqmeTa mag., Shimovolos v. Russia, ECtHR, No. 30194/09, 21/06/2011/.
1456 B.B. v. France, ECtHR, No 5335/06, 17/12/2009.
1457 Handbook, 2018, 284.
1458 monacemTa dacvis direqtivis me-6 muxlis 1-li punqtis `e~ qvepunqti, 108-e 

konvenciis me-5 muxlis `e~ qvepunqti.
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amoSlil unda iqnas yvela arsebuli bazidan. miznis miRwevis Semdeg 

personaluri monacemebis Senaxva daiSveba mxolod im formiT, rac 

gamoricxavs monacemTa subieqtis pirdapir an arapirdapir identi-

ficirebas.1459 aRniSnuls gansakuTrebuli mniSvneloba eniWeba Sss sain-

formacio bazebSi arsebul monacemTan mimarTebiT.1460 Sss centralur 

sainformacio bankSi asaxuli monacemebi unda inaxebodes kanonieri 

miznis miRwevis vadiT. personificirebuli saxiT monacemebis uvadod 

SenaxvisTvis unda arsebobdes uvadod Senaxvis aucilebloba.1461

TiTis anabeWdebis da ujredovani nimuSebis Senaxvis xangrZlivo-

ba gansxvavebulia1462 evrosabWos wevr qveynebSi, magram maTi mudmivad 

personificirebuli saxiT Senaxva, rogorc wesi, ikrZaleba. dnm-is 

analizisTvis aRebuli nimuSebi da sxva sxeulebrivi ujredebi (aseve 

TiTis anabeWdebi), rogorc wesi, ar unda inaxebodes saqmeze saboloo 

gadawyvetilebis gamotanis Semdeg. ufro xangrZlivi vadiT Senaxva 

daiSveba: 1. Tavad subieqtis moTxovniT; 2. Tu ver moxerxda nimu-

Sis personifikacia (mag., SemTxvevis adgilidan nimuSis amoRebis Sem-

TxvevaSi); 3. erovnuli usafrTxoebis miznebisTvis erovnuli kanon-

mdeblobiT dadgenili vadiT (Tundac monacemTa subieqti ar iqnas 

braldebuli saxelmwifos winaaRmdeg mimarTul danaSaulSi). sisxlis 

samarTalwarmoebasTan dakavSirebul bazebSi am monacemebis ufro xan-

grZlivi vadiT Senaxva dasaSvebia, Tu: pirs msjavri edeba mZime da-

naSaulSi; Senaxvis xangrZlivoba da wesi mkafiod aris gansazRvruli 

kanonmdeblobiT; monacemTa Senaxvis usafrTxoebaze vrceldeba da-

moukidebeli organos kontroli.1463

sssk ar iTvaliswinebs saqmiswarmoebis dasrulebis Semdeg, per-

sonaluri monacemebis (mag. TiTis anabeWdebi, dnm-is profilebi da 

a.S.) Semcveli nivTmtkicebulebebis regulirebas. miuxedavad imisa, 

rom sssk-is 260-e da 274-e muxlebi iTvaliswinebs ganaCenis dadgenisas 

sasamarTlos mier zogadad nivTmtkicebulebebis bedis gadawyvetis 

1459 §4-is `e~ qvepunqti; 108-e konvenciis me-5 muxlis `e~ qvepunqti. 

1460 mag, S. and Marper v. the UK, citirebulia zemoT; M.M. v. the UK, citirebulia 

zemoT.

1461 personalur monacemTa dacvis inspeqtoris Ng-1/034/2016 gadawyvetileba 

16/02/2016.

1462 mag. belgia, italia, SvedeTi iTvaliswinebs informaciis ganadgurebas ex offi cio 
udanaSaulod cnobis an ss saqmis Sewyvetis SemTxvevaSi, fineTi _ gamarTlebis 

SemTxvevaSi -1 wlis ganmavlobaSi, xolo safrangeTSi _ devnis Sewyvetis an gama-

marTlebeli ganaCenis gamotanis SemTxvevaSi 25 wlis manZilze gamarTlebis an 

gaTavisuflebis Semdeg.

1463 ix. rekomendacia (92)1 dezoqsiribonukleinis mJavas (dnm) analizis gamoyenebis 

Sesaxeb sisxlis samarTalwarmoebaSi, 10/02/1992 ganmartebiTi memorandumi, §50.
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valdebulebas, sssk-is 81-e muxli ar adgens specialur wess person-

aluri monacemebis Semcvel nivTmtkicebulebebTan dakavSirebiT _ 

maTi Senaxvis xangrZlivobas da formas, ganadgurebis valdebulebas. 

miuxedavad imisa, rom administraciuli samarTaldarRvevis Sesaxeb 

informaciis personificirebuli saxiT uvadod Senaxva sasamarTlom 

arakonstituciurad cno, 1464 ar arsebobs mkafio wesebi sisxlis samar-

TalwarmoebasTan dakavSirebuli monacemebis savaldebulo wesiT ga-

nadgurebis an depersonificirebuli saxiT Senaxvis Taobaze. rogorc 

praqtikis Seswavlamac aCvena, sasamarTlos ganaCenis sarezolucio 

nawilSi yovelTvis ar xdeba aRniSnuli sakiTxis gadawyveta, ris gamoc 

umetes SemTxvevaSi damuSavebuli personaluri monacemebi (mag., biome-

triuli da genetikuri monacemebi) inaxeba Sesabamis bazaSi (mag., Sss-s 

saeqsperto dawesebulebis daqtiloskopiuri aRricxvis baraTebis ba-

zebSi) saqmis Senaxvis vadiT an uvadod. 

saproceso kanonmdebloba personaluri monacemebis Senaxvis mka-

fio vadebs adgens eleqtronuli komunikaciis monacemebTan mimarTe-

biT. kerZod, eleqtronuli komunikaciis maidentificirebeli mona-

cemebi centralur bankSi inaxeba 12 Tvis vadiT. es vada gamonaklisis 

saxiT SeiZleba gagrZeldes mxolod erTxel, 3 TviT. operatiul-samZe-

bro RonisZiebis farglebSi sssk-is 136-e muxlis safuZvelze mopoveb-

uli eleqtronuli komunikaciis maidentificirebeli monacemebi unda 

ganadgurdes operatiul-samZebro RonisZiebis Sewyvetidan 6 Tvis gas-

vlis Semdeg dauyovnebliv. masalis ganadgurebis Sesaxeb dgeba oqmi. 

oqms adasturebs Suamdgomlobis warmdgeni prokurori da ganCinebis 

gamomtani mosamarTle. oqmi gadaecema saxelmwifo inspeqtors1465 da 

aisaxeba faruli sagamoZiebo moqmedebebis reestrSi.1466

centralur bankSi monacemTa Senaxvis vadis gagrZelebis moTxovni-

sas prokurorma mkafiod unda gansazRvros rogorc vada, aseve Senax-

vis zusti farglebi (monacemebis konkretuli saxis an pirTa jgufis 

gaTvaliswinebiT. jgufi unda iyos mkafiod identificirebadi ro-

gorc teqnikurad, ise Sinaarsobrivad). 

sasamarTlo darRvevad ar miiCnevs SemTxvevebs, rodesac monacem-

Ta bazaSi personaluri monacemebis Senaxva xorcieldeba danaSaulis 

prevenciis mizniT, Tundac 30 wlis vadiT, Tu erovnuli kanonmdeb-

1464 ix. saqarTvelos sakonstitucio sasamarTlos gadawyvetileba #1/2/622, ̀ saqar-

Tvelos moqalaqe ediSer goduaZe saqarTvelos Sinagan saqmeTa ministris winaaR-

mdeg~, 09/02/2017.

1465 uzenaesi sasamarTlos Sesabamis mosamarTles _ saxelmwfo inspeqtoris warmoe-

baSi arsebul saqmeze.

1466 me-6 muxlis 41-e punqti.
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loba iTvaliswinebs Canaweris gasaCivrebis meqanizms da am informa-

ciis gamoyeneba samarTaldamcavi organoebis mier mkacrad aris Sez-

Ruduli.1467 magram darRvevaa, rodesac kanonmdebloba qmnis aSkarad 

ararelevanturi informaciis avtomaturad Senaxvis SesaZleblobas 

da mkafiod ar adgens, ra pirobebSi moxdeba masalebis Senaxva da ga-

nadgureba sasamarTlo procesis dasrulebis Semdeg. dauSvebelia 

statistikuri miznebisTvis identificirebadi formiT personaluri 

monacemebis Senaxva.1468 braldebulTa/msjavrdebulTa personaluri 

monacemebis (biometruli monacemebis) blanketuri da daukonkrete-

beli/ganurCeveli mopoveba, am monacemebis Senaxva ganusazRvreli va-

diT, rodesac monacemTa subieqts gaaCnia monacemebis waSlis moTxov-

nis SezRuduli ufleba.1469

4. monacemTa sizuste

sisxlis samarTalwarmoebaSi gansakuTrebiT mniSvnelovania sain-

formacio bazebidan mopovebuli avtomaturad damuSavebuli perso-

naluri monacemebis sarwmunoobis xarisxi. gamoZiebis farglebSi 

mopo vebuli personaluri monacemebi yovelTvis ar aris zusti. metic, 

informacia, romelic Tavidan CaiTvala arazustad, SeiZleba mogvi-

anebiT Seivsos axali informaciiT an/da dazustdes da, piriqiT. 

informaciis sizuste uzrunvelyofs am informaciis mtkice-

bulebad daSvebas da gaiTvaliswineba misi, rogorc mtkicebulebis, 

Sefasebisas.1470 amitom gansakuTrebiT mniSvnelovania sainformacio ba-

zebidan mopovebuli im informaciis sarwmunoobis xarisxi, romelic 

unda iqnas gamoyenebuli mtkicebulebad sisxlis samarTlis saqmeze. 

amitom monacemebi, romlebic inaxeba, unda iyos kanonieri gziT mopo-

vebuli da kanonierad damuSavebuli,1471 unda iyos zusti, relevantu-

ri, sruli da vadiani (gaTvaliswinebul unda iqnas is vada, ra drois 

ganmavlobaSic es monacemi aqtualuria, radgan calkeul SemTxvevaSi 

garkveuli vadis Semdeg zogierTi personaluri monacemi irelevan-

turi xdeba).

sainformacio bazebSi daculi personaluri informaciis ganaxleba 

1467 B.B. v. France, citirebulia zemoT; Gardel v. France; M.B. v. France, citirebulia 

zemoT.

1468 direqtiva 95/46/EC.
1469 S. and Marper v. the UK, citirebulia zemoT, §§119, 125, 126.
1470 Zarza, 2015, 216.
1471 108-e konvencia, me-5 muxlis `a~ qvepunqti.
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calkeul SemTxvevebSi dauSvebelia an, piriqiT. CarCo gadawyvetileba 

miuTiTebs, rom `personaluri monacemebis dazusteba/ Sevseba an ga-

naxleba savaldebuloa, rodesac es aucilebeli da SesaZlebelia.1472 

personalur monacemTa ganaxleba savaldebuloa, rodesac subieqts 

SeiZleba ziani miadges arazusti monacemebis datovebiT. magaliTad, 

monacemebi piris nasamarTlobis Taobaze (nasamarTlobis moxsna an 

gaqarwyleba). meore mxriv, monacemebis ganaxleba akrZalulia, rode-

sac maTi Senaxvis mizania momxdari faqtis konstantireba. magaliTad, 

dauSvebelia samedicino operaciis Canawerebis Secvla-„ganaxleba~. 

daiSveba mxolod `damatebiTi~ Canawerebis gakeTeba. 

vinaidan sainformacio bazebSi daculi personaluri monacemebi 

SeiZleba ar iyos zusti, amitom saproceso gadawyvetileba ar unda 

eyrdnobodes mxolod sainformacio sistemebSi arsebul avtomaturad 

damuSavebul personalur monacemebs.

5. monacemTa klasifikacia

personaluri monacemebi imgvarad unda iqnas damuSavebuli, rom 

SesaZlebeli iyos im wyaroebis identificireba, saidanac iqna mop-

ovebuli personaluri informacia, sad grovdeboda da vin daamuSava 

(romelma organom daamuSava da romel organoSi inaxeboda). es Sesa-

Zlebels gaxdis imis Semowmebas, adgili xom ar hqonda personaluri 

monacemebis arauflebamosili piris mier an ukanonod damuSavebas.1473 

aseve am informaciis nivTmtkicebulebad gamoyenebis miznebisTvis 

sssk-is 78-e muxliT gansazRvruli piris dakiTxvas. amitom, sainforma-

cio bazebSi personaluri monacemebis Senaxvisas mkafiod unda gaimij-

nos administraciuli da sapolicio monacemebi; monacemebi, romlebic 

emyareba faqtobriv garemoebebs da monacemebi, romlebic emyareba pi-

rad Sefasebebs, 1474 mosazrebebs an eWvebs; ganxorcieldes persona luri 

monacemebis diferencireba monacemTa subieqtebis samarTlebrivi sta-

tusis (mag., mowmeebis, dazaralebulebis, braldebulebis) mixedviT.

1472 Zarza, 2015, 216; Ex. report, §51, ix. `personalur monacemTa dacvis Sesaxeb~ saqar-

Tvelos kanonis, me-4 muxli.

1473 ix. Zarza, 2015, 216.
1474 Zarza, 2015, 216.
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6. monacemTa usafrTxoeba

monacemTa usafrTxoeba gulisxmobs rogorc Caweris ganxor-

cielebis, aseve realur droSi monacemTa gadacemis, daarqivebis, 

sarezervo aslis Seqmnis, Senaxvisa da monacemebze wvdomis teqnolo-

giuri, organizaciuli da proceduruli RonisZiebebis erTobliobas. 

sainformacio bazebSi Tavmoyrili personaluri monacemebi dacu-

li unda iyos SemTxveviTi an ukanono gamJRavnebis, an gamoyenebisgan _ 

`kopirebis, modificirebis, waSlis,~1475 dakargvis, unebarTvo wvdomis 

an gasajaroebisgan.1476 informacia xelmisawvdomi unda iyos mxolod 

mkafiod gansazRvruli kanonieri mizniT, mxolod uflebamosili 

pirisTvis da mxolod im moculobiT, rac aucilebelia konkretuli 

amocanis Sesasruleblad. 

monacemTa Senaxvis, gamoyenebis, gadacemis detaluri wesebi, maT 

Soris aRniSnuli informaciis mikuTvneba saidumlo informaciisadmi, 

mopovebuli monacemebis xelmisawvdomoba, mopovebuli informaciis 

Senaxvis, braldebis mxarisTvis gadacemis, mtkicebulebad gamoyenebis, 

ganadgurebis wesis detaluri sakanonmdeblo reglamentacia, monacem-

Ta damuSavebis uflebis mqone pirebis da monacemTa usafrTxoebaze 

pasuxismgebeli piris gansazRvra amcirebs monacemebisadmi unebarTvo 

wvdomis, dazianebis Tu gamJRavnebis safrTxes.1477

VII. monitoringi

1. videoTvalTvalis Canawerebi

danaSaulis Tavidan acilebis, piris usafrTxoebisa da sakuTrebis 

dacvis, sazogadoebrivi wesrigis dacvis, saidumlo informaciis gam-

JRavnebisgan dacvis mizniT mTel msoflioSi aqtiurad gamoiyeneba 

personaluri monacemebis damuSaveba videoTvalTvalis sistemebis 

meSveobiT.1478

videoTvalTvalis sistema gulisxmobs sivrcis, movlenis, saqmi-

anobis an piris vizualur/audiomonitorings eleqtronuli mowyobi-

1475 CarCo gadawyvetilebis 22-e (2) muxli.

1476 Zarza, 2015, 163.
1477 Roman Zakharov v. Russia, citirebulia zemoT, §253, 25.
1478 73 Directive 95/46/EC on the Protection of Individuals with Regard to the Processing of Per-
sonal Data and on the Free Movement of Such Data, art. 8(3); kerZo organizaciebi video 

TvalTvals xSirad iyeneben gansxvavebuli mizniTac. ix. personalur monacemTa 

dacvis inspeqtoris angariSi _ 2017, 89.
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lobis meSveobiT. videoTvalTvalis sistema SesaZlebelia muSaobdes 

rogorc Caweris, ise _ mimdinare monacemebis realur droSi gadacemis 

reJimSi. videoTvalTvali SesaZloa xorcieldebodes fotosuraTebis 

gadaRebis an Termaluri gamosaxulebis Cawera/gadacemisTvisac. 

Canawerebi SeiZleba Seicavdes rogorc mxolod braldebulis, aseve 

sxva pirTa (quCaSi an maRaziaSi, kvebis obieqtSi da a.S. gadaadgilebis 

amsaxvel video-Canawerze Cans aseve sxva pirTa moqmedebebic, romelT-

ac kavSiri ar aqvT gansaxilvel saqmesTan) personalur monacemebs. maT 

Soris sxvadasxva fizikuri piris saxis gamosaxulebas.

videoTvalTvalis sistemis meSveobiT ganxorcielebuli Canaweri 

personalur monacemad ganixileba, rodesac: a) SesaZlebelia masze 

aRbeWdili adamianis saxis gamosaxulebis garCeva (pirdapiri identi-

fikacia), an b) adamianis saxis nakvTebis garCeva SeuZlebelia, magram 

sistemis mier dafiqsirebuli nivTebis an/da adamianis qcevis maxa-

siaTeblebiT, maTi sxva monacemebTan SedarebiT SesaZlebelia piris 

identificireba (arapirdapiri identifikacia). magaliTad, avtosat-

ransporto saSualebis mZRolis mier sxva satransporto saSualebis 

dazianebis SemTxvevaSi videoCanawerSi dafiqsirebuli sanomre niSani 

gamoiyeneba im manqanis mflobelis vinaobis dasadgenad (avtosatrans-

porto saSualebis mflobelis Sesaxeb informaciis gamoTxova), rom-

lis mizeziTac moxda dazianeba. gamosaxulebis damuSaveba video-

monitoringis sistemebiT usafrTxoebis miznebisTvis (mag. savaWro 

sivrceSi) ar ganixileba gansakuTrebuli kategoriis personaluri mo-

nacemebis damuSavebad.1479 piris gamosaxuleba biometriul monacemebs 

Seicavs mxolod im SemTxvevaSi, Tu es gamosaxuleba damuSavebul iqna 

iseTi saSualebiT, romelic iZleva gamosaxuli piris zusti identi-

ficirebis SesaZleblobas. Tu gamosaxulebis damuSavebis mizania ra-

sobrivi an eTnikuri kuTvnilebis, janmrTelobis mdgomareobis dadge-

na, aseTi damuSaveba ganixileba gansakuTrebuli kategoriis monacemTa 

damuSavebad.1480

videoTvalTvalis sistemis gamoyenebisas aucilebelia gamkacre-

buli usafrTxoebis zomebis da videoCanawerebze SezRuduli wvdomis 

uzrunvelyofa, masalis Senaxvisas proporciulobis principis dacva 

da Senaxva miznis misaRwevad saWiro vadiT. depersonalizebuli for-

miT monacemebis uvadod Senaxva dasaSvebia. videoCanawerebis Senaxvis 

sistema Canawerebis (suraTebi/video) garda, unda Seicavdes informa-

cias monacemTa damuSavebis TariRis, adgilisa da drois Sesaxeb.

1479 sapolicio samarTali, 90.

1480 Explanatory Report to the Protocol amending the Convention for the Protection of Individuals 
with regard to Automatic Processing of Personal Data, Council of Europe, Strasbourg, 10.10.2018.
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videosaTvalTvalo kamerebis Canawerebis gamoyenebasTan dakav-

SirebiT aqtualuria ori sakiTxi: 1) videoCanawerebis daTvaliereba 

da mopoveba obieqtis mesakuTris/mflobelis TanxmobiT, 2) personal-

uri kompiuteruli mowyobilobis gamoyeneba. 

1.1. videoCanawerebis daTvaliereba Tanxmobis safuZvelze

samarTaldarRvevis faqtze swrafad reagirebis mizniT xSirad ad-

gili aqvs gamomZieblebis mier kerZo pirebis kompiuterul sistemaSi 

daculi videoCanawerebis (mag. videosaTvalTvalo sistemis) daTva-

lierebas kompiuteruli sistemis mesakuTris/mflobelis TanxmobiT, 

videoCanaweris konkretuli monakveTis fotogadaRebas da gadagzavnas 

piradi mobiluri telefoniT sasamarTlos ganCinebis da prokuroris 

dadgenilebis gareSe. miuxedavad imisa, rom videoCanaweris mopoveba 

emsaxureba legitimur mizans _ mniSvnelovania, rom damuSavdes per-

sonaluri monacemebi mxolod im moculobiT, rac obieqturad aris 

saWiro Sesabamisi saproceso/sagamoZiebo moqmedebis ganxorcielebis-

Tvis.1481 videoCanawerebis Semcveli mowyobilobis daTvaliereba/

amoReba Seicavs imaze met Canawers, vidre saWiroa legitimuri miznis 

misaRwevad, amitom Canawerebis daTvaliereba, kopireba, amoReba da a.S. 

daiSveba mxolod ganCinebis an dadgenilebis safuZvelze. Sesabamisad, 

Canawerebis samarTaldamcavi organoebisTvis nebayoflobiT gadacema 

arRvevs sssk-is da personalur monacemTa dacvis Sesaxeb kanonmdeb-

lobis moTxovnebs.

1.2. personaluri kompiteruli mowyobilobis gamoyeneba

sapolicio-prevenciuli RonisZiebis ganxorcielebisas xSirad ad-

gili aqvs moqalaqeebis mxridan Sss TanamSromlebis dadanaSaulebas 

uflebamosilebis gadametebaSi an arajerovan ganxorcielebaSi. marTl-

sawinaaRmdego qmedebaTa prevenciisTvis, prevenciuli RonisZiebis mimdi-

nareobis fiqsaciis da calkeuli sapolicio RonisZiebis ganxorcielebis-

Tvis, magaliTad, piris fotosuraTiT identificirebisTvis (piris 

telefoniT fotosuraTis gadaReba da fotosuraTis monacemTa bazaSi 

gadamowmeba) Sss TanamSromlebi xSirad iyeneben pirad mobilur teqni-

kas (telefoni, aipad), rac zrdis personaluri monacemebis aramiznob-

rivi da kanonis moTxovnaTa darRveviT damuSavebis safrTxes. kerZod, 

zog SemTxvevaSi policiis TanamSromlebis piradi mobiluri telefoni-

dan ar xdeba gadaRebuli Canaweris gadatana saministros kompiuterul 

1481 personalur monacemTa dacvis inspeqtoris angariSi 2017, 40.
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sistemaSi an/da Canaweris waSla piradi mobiluri teqnikidan (waSlis Sem-

TxvevaSic ki, martivia waSlili masalis aRdgena. mag., iphone-is tele-

fonebi). Sesabamisad, iqmneba personaluri monacemebis SemTxveviT an 

ukanono gamJRavnebis, ukanono gavrcelebis da gamoyenebis safrTxe.1482

2. eleqtronuli komunikaciebis sferoSi personaluri 

monacemebis dacva 

2.1. satelekomunikacio monacemebi, monacemebis Senaxvis vada

satelekomunikacio monacemebis Segroveba zRudavs persona-

luri monacemebis dacvis uflebas1483 da uflebas informaciul TviT-

gamorkvevaze.1484 sakiTxi aRniSnuli RonisZiebis konstituciurobis 

Taobaze araerT wevr saxelmwifoSi warmoadgenda msjelobis sagans.1485 

evropis marTlmsajulebis sasamarTlom gaauqma 2006/24/EC direqtiva. 

sasamarTlom aRniSna, rom, marTalia, satelefono monacemTa Segrove-

ba emsaxureboda legitimur sajaro interess _ mZime da gansakuTrebiT 

mZime danaSaulTa winaaRmdeg brZolas da Sesabamisad, sazogadoebriv 

usafrTxoebas, magram ar iyo daculi Tanazomierebis principi _ direq-

tiva ver uzrunvelyofda, rom personalur monacemTa dacvis ufle-

baSi Careva Semofargluliyo mxolod im informaciis SegrovebiT, 

rac obieqturad aucilebeli iyo legitimuri miznis misaRwevad.1486 

sasamarTlom aRniSna, rom, marTalia, direqtiva ar iZleoda komunika-

ciis Sinaarsis Senaxvis uflebas, magram mis mier moculi trafikis da 

adgilmdebareobis monacemebi iZleoda ukiduresad naTeli daskvnebis 

gamotanis SesaZleblobas monacemTa subieqtis piradi cxovrebis Sesa-

xeb da Careva gansakuTrebiT seriozuli xasiaTis iyo. 1. direqtiva 

vrceldeboda yvela adamianze da eleqtronuli komunikaciis, iseve 

1482 personalur monacemTa dacvis angariSi _ 2017, 42.

1483 EDPS (2011) opinion 2017 31/05/2011 on the Evaluation report from the Commission to the 
Council and the European Parliament on the data retention Directive (Directive 2006/24/EC), 
31/05/2011.
1484 informaciuli gadawyvetilebiT TviTgamorkvevis ufleba daamkvidra germaniis 

sakonstitucio sasamarTlom BVerfG 65 gadawyvetilebiT 15/12/1983. 

1485 mag. germaniis sakonstitucio sasamarTlos gadawyvetileba 1 BvR 256/08, 
02/03/2010; rumineTis sakonstitucio sasamarTlos gadawyvetileba No 1258, 
08/10/2009; CexeTis sakonstitucio sasamarTlos gadawyvetileba 94/2011 Coll, 
22/03/2011.
1486 CJEU, Joined cases C-293/12, C-594/12, Digital Rights Ireland Ltd v. Minister for Communi-
cations, Marine and Natural Resources and Others and kartner landesregienrung and Others [GC], 
08/04/2014, para. 65.
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rogorc trafikis, yvela monacemze raime gansxvavebis, SezRudvisa Tu 

gamonaklisis gareSe, maT Soris, im pirebzec, vis mimarTac ar arsebob-

da seriozul danaSaulTan Tundac arapirdapiri an Soreuli kavSiris 

eWvi; 2. direqtiva ar adgenda monacemTa damuSavebis wess; monacemebze 

wvdoma ar saWiroebda winaswar nebarTvas; 3. iTxovda uklebliv yvela 

monacemis Senaxvas minimum eqvsi TviT, monacemTa kategoriebis gan-

sxvavebis gareSe da dasaxuli miznisaTvis konkretul pirTa da maTi 

SesaZlo sargeblianobis gauTvaliswineblad; 4. ar gansazRvravda sak-

maris teqnikur da organizaciul zomebs monacemebis efeqturi dacvi-

saTvis ukanono wvdomisa Tu arajerovani gamoyenebisgan.

komunikaciis Tanamedrove saSualebebi amartivebs nebismieri saxis 

komunikaciis monitoringis SesaZleblobas. komunikaciis monitoringi 

qmnis sami saxis monacemis Segrovebis SesaZleblobas: 1. Sinaarsobrivi 

monacemebi; 2. e.w. trafikis monacemebi;1487 3. monacemebi adgilmdebare-

obis Sesaxeb. 

gamoZiebis da sisxlissamarTlebrivi devnis farglebSi braldebu-

lis eleqtronuli komunikaciis monitorings Tan axlavs mesame pirTa 

personaluri monacemebis damuSavebac (mag., satelekomunikacio moni-

toringis SemTxvevaSi braldebulis personalur monacemebTan erTad 

muSavdeba komunikaciis me-2 mxaris personaluri monacemebic, visac 

SeiZleba saerTod ar hqondes Sexeba gansaxilvel sisxlis samarTlis 

saqmesTan). Sesabamisad, personaluri monacemebis damuSavebas aqvs ad-

gili imis miuxedavad, mopovebuli informacia iqneba Tu ara gamo-

yenebuli mtkicebulebad.1488 komunikaciis arsebobis faqtic (Tundac 

Sinaarsis fiqsaciis gareSe) ukve warmoadgens komunikaciis mxareTa 

pirad cxovrebaSi da personalur monacemTa dacvis uflebaSi Carevas.

komunikaciis monitoringi pirobiTad or sakiTxs ukavSirdeba:

1. komunikaciis mimdinare monacemebis Segroveba; 

2. monitoringis Sedegad mopovebuli personaluri monacemebis 

dacva. 

informacia eleqtronuli sakomunikacio qselebis momxmareblis 

Sesaxeb saidumloa. gamonaklisia  sssk 1431 muxlis pirveli nawilis 

1487 trafikis monacemebze, rogoricaa informacia imis Taobaze Tu vin vis daukav-

Sirda, rodis da ra xangrZlivobiT, adgilmdebareobis monacemebi (mag. monacemTa 

gadacemis sawyisi adgilmdebareoba).

1488 piris personaluri monacemebis mxolod Senaxvac ki warmoadgens misi perso-

naluri monacemebis damuSavebas (kanoni ̀ personaluri monacemebis dacvis Sesaxeb~, 

muxli 2) da Carevas pirad cxovrebaSi (Leander v. Sweden, citirebulia zemoT, §48). 
mniSvneloba ar aqvs Senaxuli informacia SemdgomSi iqneba gamoyenebuli Tu ara 

(mag. Amann v. Switzerland, ECtHR, [GC], No. 27798/95, 16/02/2000, §69; S and Marper v. UK, 

citirebulia zemoT, §§67, 121.
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`a~-„g~ qvepunqtebiT gaTvaliswinebuli faruli sagamoZiebo moqmede-

bebi, `kontrdazverviTi saqmianobis Sesaxeb~ saqarTvelos kanonis me-9 

muxlis me-3 punqtiT gaTvaliswinebuli eleqtronuli TvalTvalis 

RonisZiebis ganxorcieleba da eleqtronuli komunikaciebis maiden-

tificirebel monacemTa bazebis kopireba.

sagamoZiebo organoebs ufleba aqvT ganaxorcielon maidentifici-

rebeli monacemebis realur droSi mopoveba, aseve  monacemTa bazebis 

kopireba da maTi Senaxva eleqtronuli komunikaciis maidentifici-

rebel monacemTa centralur bankSi 12 Tvis vadiT (es vada gamonak-

lisis saxiT SeiZleba gagrZeldes mxolod erTxel  3 TviT). bazebis 

kopirebis mizniT kanonmdebloba sagamoZiebo organos aniWebs eleq-

tronuli komunikaciis kompaniis monacemTa bazebze wvdomis uflebas. 

am SemTxvevebSi eleqtronuli komunikaciis kompania valdebulia saga-

moZiebo da operatiul-samZebro saqmianobis ganmaxorcielebel orga-

nos gadasces eleqtronuli komunikaciis maidentificirebeli monace-

mebi1489 sssk 136-e muxlis1490 safuZvelze da wesiT. 

eleqtronuli komunikaciis maidentificirebeli monacemebis ga-

cemis mizniT saagento qmnis centralur banks, risTvisac saagentos 

aqvs distanciuri wvdoma eleqtronuli komunikaciis kompaniis eleq-

tronuli komunikaciis maidentificirebel monacemTa bazebze da 

ufleba ganaxorcielos bazebis kopireba da Senaxva; mosTxovos kom-

panias eleqtronuli komunikaciis maidentificirebeli monacemebis im 

vadiT Senaxva, rac aucilebelia maTi kopirebis teqnikuri procesis 

ganxorcielebisTvis. 

adamianis uflebebsa da usafrTxoebis dacvis legitimur mizans 

Soris samarTliani balansis uzrunvelyofis saagentoze xorcieldeba 

ramdenime donis kontroli _ aRmasrulebeli xelisuflebis, saparla-

mento, sasamarTlo, saxelmwifo inspeqtoris, prokuraturis da audi-

tis samsaxuris mxridan. kanonmdebloba adgens damatebiTi kontrolis 

meqanizms kontrdazverviTi saqmianobis miznebisaTvis saqarTvelos 

1489 eleqtronuli komunikaciebis maidentificirebeli monacemi gulisxmobs momx-

mareblis maidentificirebel monacemebs; monacemebs, romlebic saWiroa: komu-

nikaciis wyaros kvalis dadgenisa da identificirebisaTvis, komunikaciis adre-

satis da komunikaciis saxis identificirebisTvis (komunikaciis TariRi, dro, 

xangrZlivoba), momxmareblis aRWurvilobis identificirebisTvis, mobiluri ko-

munikaciis aRWurvilobis/ SesaZlo aRWurvilobis adgilmdebareobis identifici-

rebisTvis. `eleqtronuli komunikaciebis Sesaxeb~ saqarTvelos kanoni, muxli 2, 

punqti `h62~.

1490 2018 wels yvelaze xSirad gamoiyeneboda sssk 136-e muxliT gaTvaliswinebuli 

kompiuteruli monacemebis gamoTxova, xolo yvelaze naklebi raodenobiT ganx-

orcielda internettrafikis monacemTa mimdinare Segroveba (saqarTvelos perso-

nalur monacemTa dacvis inspeqtoris angariSi, 2018).
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uzenaesi sasamarTlos mosamarTlis saxiT.

satelekomunikacio servisprovaiderebis/administratorebis mier 

blanketurad nebismieri piris mxridan ganxorcielebuli komunikaciis 

Sesaxeb informaciis Senaxva, imis moTxovnis gareSe, rom arsebobdes 

kav Siri damuSavebul satelekomunikacio monacemebsa da sazogadoe-

brivi usafrTxoebis/uSiSroebisTvis safrTxes Soris, yovelgvari 

pirobebis gansazRvris gareSe, rogoricaa, magaliTad, Senaxvis vada, 

geografiuli areali, pirTa jgufi, romelTa mimarT arsebobs safuZv-

liani eWvi mZime danaSaulebriv qmedebebSi maTi monawileobis Taobaze, 

aWarbebs imas rac aucilebelia da ver iqneba ganxiluli gamarTlebul 

Carevad ise, rogorc amas adgens direqtiva 2002/58/EC evrokavSiris 

fundamentur uflebaTa qartiis moTxovnaTa WrilSi.1491

evrosabWos modernizebuli konvenciis da evrokavSiris sapolicio 

direqtivis moTxovnaTa msgavsad, ̀ eleqtronuli komunikaciis Sesaxeb~ 

kanoni adgens eleqtronuli komunikaciis maidentificirebeli mona-

cemebis sssk samarTaldamcavi organoebisTvis gadacemis SemTxvevebis 

mkacr aRricxvas da aRniSnulis Sesaxeb saxelmwifo inspeqtoris in-

formirebis valdebulebas.1492

3. geolokaciis monacemebis realur droSi miReba

sagamoZiebo organoebs ufleba aqvT hqondeT mobiluri sakomu-

nikacio qselebiTa da saSualebebiT uzrunvelyofis ganmaxorciele-

beli eleqtronuli komunikaciis kompaniis geolokaciis monacemebis 

realur droSi miRebis SesaZlebloba.1493 geolokaciis realur droSi 

gansazRvris sistema qmnis `112~-Si Sesuli Setyobinebebis iniciatori 

mobiluri sakomunikacio aRWurvilobis geolokaciis realur droSi, 

avtomatur reJimSi da maqsimalurad SesaZlo sizustiT gansazRvris 

SesaZleblobas; aseve  sssk 1431 muxlis pirveli nawilis `g~ qvepun-

qtiT gaTvaliswinebuli faruli sagamoZiebo moqmedebis Catarebis 

da `kontr dazverviTi saqmianobis Sesaxeb~ saqarTvelos kanonis me-9 

muxlis me-3 punqtis `g~ qvepunqtiT gaTvaliswinebuli eleqtronuli 

TvalTvalis RonisZiebis ganxorcielebis mizniT obieqtis mobiluri 

sakomunikacio aRWurvilobis teqnikuri identifikatoris aqtivaci-

1491 CJEUerToblivi gadawyvetileba saqmeebze C-203/15 da C-698/15, Tele2 Sverige AB v 
Post-och telestyrelsen and Secretary of State for the Home department v tom Watson and Others 
[GC], 21/12/2016.
1492 82-e, muxli.

1493 `eleqtronuli komunikaciebis Sesaxeb~ saqarTvelos kanonis 84-e muxlis 1-li 

punqti.
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is Sesaxeb brZanebis inicirebiT misi geolokaciis realur droSi da 

maqsimalurad SesaZlo sizustiT gansazRvris SesaZleblobas.`1494

sasamarTlos ganCinebis safuZvelze mobiluri kavSirgabmulo-

bis operatorebisgan anZebis monacemebis gamoTxova (braldebulis 

gadaadgilebis monitoringis mizniT) kanonieria, rodesac emsaxureba 

kanonier mizans (mag., erovnuli uSiSroebis, sazogadoebrivi usaf-

rTxoebis da msxverplis uflebebis dacvas da danaSaulis prevencias), 

gamoiyeneba mxolod mZime/gansakuTrebiT mZime danaSaulebis saqmee-

bze (mag., terorizmi, organizebuli danaSauli), daculia uflebaSi 

Carevis Tanazomierebis principi (GPS-iT meTvalyureoba gamoiyeneba 

im SemTxvevaSi, rodesac gamoZiebis naklebad mzRudavi meTodebi arae-

feqturia), gamoiyeneba xanmokle vadiT (mag., sami Tve). kanonmdeblo-

ba romc ar adgendes gamoyenebis vadas, darRvevas ar eqneba adgili, 

roca xangrZlivobasa da gamoyenebis kanonierebaze sasamarTlo axor-

cielebs ex antre an ex poste kontrols. sasamarTlo kontroli uzrun-

velyofs sakmaris dacvas imisaTvis, rom meTvalyureoba ar atarebdes 

totalur da yovelmxriv xasiaTs (mag., GPS monitoringi xorcieldeba 

mxolod maSin, rodesac braldebuli manqaniT gadaadgildeba),1495 am 

gziT mopovebuli informacia gamoiyeneba sisxlis samarTlis saqmeze 

mtkicebulebis saxiT da braldebuls gaaCnia SesaZlebloba, sadavo 

gaxados am informaciis kanoniereba da sarwmunooba.1496

VIII. daskvna

personaluri monacemebis dacvis aucilebloba mWidrodaa dakav-

Sirebuli monacemTa damuSavebis teqnologiur ganviTarebasTan da da-

naSaulis winaaRmdeg brZolis miznebisTvis personaluri monacemebi-

sadmi wvdomis mzard moTxovnasTan.1497

piradi cxovrebis xelSeuxeblobis dacva dauSveblad Sesusteba, 

Tu sisxlis samarTlis marTlmsajulebis sistemaSi Tanamedrove sa-

mecniero teqnologiebi gamoiyeneba nebismier fasad, am teqnologiebis 

farTo gamoyenebis potenciuri sargeblis frTxili dabalansebis ga-

reSe piradi cxovrebis mniSvnelovani interesebis sapirispirod.... 

nebismier saxelmwifos, romelic aRiarebs wamyvan rols axali te-

1494 `eleqtronuli komunikaciis Sesaxeb~ saqarTvelos kanonis me-2 muxlis ̀ h67~ qve-

punqti.

1495 Uzun v Germany, ECtHR, No. 35623/05, 02/09/2010.
1496 Ben Faiza v France, ECtHR, No. 31446/12, 08/02/2018.
1497 Zarza, 2015, 212.
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qnologiebis ganviTarebaSi, aqvs gansakuTrebuli pasuxismgebloba 

daadginos am mxriv swori balansi~.1498

evrokavSiris marTlmsajulebas sasamarTlos (CJEU) gadawyvetile-

bebis, 2016 wlis personalur monacemTa dacvis generaluri regula-

ciis da e.w. sapolicio direqtivis, 108-e modernizebuli konvenciis 

amoqmedebis Semdeg personalur monacemTa dacvas gansakuTrebuli 

mniSvneloba eniWeba saerTaSoriso da erovnul doneze. Tumca perso-

naluri monacemebis dacvis mimarTulebiT ganxorcielebuli araerTi 

sakanonmdeblo cvlilebis da mimdinare reformis, saxelmwifo inspeq-

toris zedamxedvelobis miuxedavad, sisxlis samarTalwarmoebaSi per-

sonaluri monacemebis dacvis ZiriTadi gamowveva kvlavac ukavSirdeba 

Sss-s mier sxvadasxva gansakuTrebuli kategoriis monacemebis perso-

nificirebuli saxiT uvadod avtomatur damuSavebas (e.w. sainforma-

cio bazebi), saproceso kanonmdeblobaSi mkafio Canaweris ararsebobas 

saqmeze saboloo gadawyvetilebis miRebisas personaluri monacemebis 

Semcveli mtkicebulebis bedis gadawyvetis Sesaxeb, gansakuTrebuli 

kategoriis monacemebis personificirebuli saxiT Senaxvis zRvruli 

xangrZlivobis gansazRvris wesis ararsebobas.

1498 S. and Marper v the United Kingdom, citirebuli zemoT, §112.
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I. PIF - deliqtebi da saqarTvelo

bolo aTwleulebis ganmavlobaSi im1499 saqmianobis centrSi, ro-

melic evrokavSiris mier sisxlis samarTlis sferoSi ganviTarda, 

evro kavSiris finansuri interesebis, TaRliTobebisgan sisxlissamar-

Tlebrivi dacva imyofeba. danaSaulebis Semadgenlobebi, romlebsac 

aseTi damcavi funqcia gaaCniaT, SemoklebiT aseve `PIF~ deliqtebad 

iwodeba, franguli formulirebis `Protection des Intérêts Financiers~ 
pirvel asoebze miniSnebis gamo.

kanonmdeblobis Seqmna am sferoSi 1995 wlis PIF -konvenciiT dai-

wyo, romelsac Tan axlda `berZnuli simindis~ Sesaxeb 1998 wlis evro-

pul sasamarTloSi miRebuli gadawyvetileba da romelsac mogvianebiT 

evropuli gaerTianebis Sesaxeb xelSekrulebaSi TaRliTobebis winaaR-

mdeg brZolis (evropuli gaerTianebis Sesaxeb xelSekrulebis 280-e 

muxli) da sabolood misi lisabonis xelSekrulebaSi (evrokav Siris 

funqcionirebis Sesaxeb xelSekrulebis 325-e muxli) ganmtkiceba mohy-

va. materialur-samarTlebrivi regulaciebis kompleqsi instituciuri 

TvalsazrisiT TaRliTobebTan brZolis evropuli samsaxu ris (OLAF) 
da aseve 2020 wlidan evropuli prokuraturis SeqmniT (evrokavSiris 

1499 Jähnke/Schramm, 2017, Kap. 13 Rn. 1.
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funqcionirebis Sesaxeb xelSekrulebis 86-e muxli) ganxorcieldeba.

saqarTvelom evrokavSirTan asocirebis SeTanxmebaSi piroba dado, 

rom saqarTvelosTvis mimarTuli evrokavSiris subsidiebis an saqa-

rTveloSi ganxorcielebuli evrokavSiris mier dafinansebuli sxva 

RonisZiebebis mimarT gamoiyenos represiuli zomebi, raTa moxdes PIF-

deliqtebis winaaRmdeg brZola (evrokavSiris funqcionirebis Sesa xeb 

xelSekrulebis 392-e muxli). am mizniT sxva sakiTxebTan erTad Seiqmna 

saqarTvelos saxelmwifo organoebis sainformacio valdebulebebi 

OLAF-isa da evrokomisiis winaSe. garda amisa, asocirebis Sesaxeb Se-

Tanxmebis XXXIV danarTSi, saqarTvelom Tavis Tavze aiRo valdebule-

ba, rom 1995 wlis PIF _ konvenciasTan, aseve PIF _ konvenciis meore 

oqmTan mimarTebiT asocirebis SeTanxmebis ZalaSi Sesvlidan ara ugvi-

anes oTxi wlis ganmavlobaSi materialuri sisxlis samarTlis harmo-

nizacia unda moxdes. es aucilebelia, rom winamdebare naSromSi  PIF 

-konvenciisa da OLAF-is sakiTxebi ganxilul iqnas. asocirebis SeTanx-

mebis ZalaSi Sesvlis Semdeg am sferoSi farTomasStabiani cvli lebebi 

ganxorcielda:

1. samomavlod, evrokavSiris finansuri interesebis sazianod 

mimarTuli danaSaulebi gamoZiebuli iqneba ara marto OLAF-is mier. 

wevr saxelmwifoebSi PIF _ deliqtebis devna uSualod luqsemburgSi 

axlad Seqmnili evropuli prokuraturisa da delegirebuli evropu-

li prokurorebis mier ganxorcieldeba.

2. 1995 wlis PIF _ konvencia 2017 wlis PIF direqtivam Caanacvla 

imisaTvis, rom evropul doneze bolo dros ganviTarebuli movle-

nebis asaxva moxdes, es cvlilebebi winamdebare statiaSic ganixileba. 

evropuli samarTlis reformebi, bunebrivia, jer kidev ar aris aso-

cirebis Sesaxeb SeTanxmebis nawili, radgan evropuli prokuratura 

da PIF-direqtiva asocirebis SeTanxmebis ZalaSi Sesvlidan sami wlis 

Semdeg gaxdebian moqmedi samarTali. magram, SegviZlia vivaraudoT, 

rom PIF-direqtiva da evropuli prokuratura saqarTvelosa da evro-

kavSirs Soris TanamSromlobaze did zegavlenas moaxdens da amisTvis 

asocirebis Sesaxeb SeTanxmebis `ganaxlebac~ iqneba saWiro.

II. evrokavSiris Semosavlebisa da xarjebis sistema

PIF-is samarTlebrivi materia xSirad moixsenieba rogorc ̀ evropu-

li sisxlis samarTlis ganviTarebis Zrava~.1500kriminologiuri Tval-

sazrisiT, es gamowveulia finansebis didi odenobis gamo, romelic 

1500 Hecker, 2015, §14 Rn. 3



613

evrokavSiris biujetis Semosavlebsa da xarjebSi Cans. yovelive es 

TavisTavad gulisxmobs TaRliTobisa da korufciis risks. am sakiTxis 

naTlad warmosaCenad, qvemoT evrokavSiris finansuri sistema mokled 

iqneba aRwerili.1501

evrokavSiri (jerjerobiT) ar SeiZleba saxelmwifod iqnas wode-

buli. xSirad igi gagebulia, igive federaluri sakonstitucio sa-

samarTlos mosazrebiT, rogorc `kavSiri~, ufro sworad `saxelmwi-

foTa kavSiri~,1502 an evropul iuridiuli literaturaSi gabatonebuli 

mosazrebiT, rogorc evropul samarTlebriv sivrceSi saxelmwifo 

da konstituciuri wyobilebis `dinamikuri mravali donis sistemis~ 

Semadgeneli nawili.1503 magram evrokavSiri saxelmwifos minimum imde-

nad Seesabameba, ramdenadac, iseve rogorc saxelmwifoSi, evrokav-

Siris biujeti misi xarisxisa da odenobis Sesabamisad, politikurad 

da ekonomikurad, saxelmwifo biujetis mniSvnelobis ekvivalenturia. 

aqedan gamomdinare, evrokavSiris biujetma 2017 wels 157, 86 miliard 

evros miaRwia,1504 rac germaniis federaciuli respublikis 2017 wlis 

federaluri biujetis (daaxloebiT 328 miliardi evro)1505 naxevarze 

odnav naklebs udris. masTan SedarebiT, saqarTvelos saxelmwifo biu-

jeti 2016 wels 42 miliard evros Seadgenda.1506 saqarTvelos mier da-

moukideblobis gamocxadebis Semdeg evrokavSirma da calkeulma wevr-

ma saxelmwifoebma (gansakuTrebiT germaniam) saqarTvelos ramdenime 

aseuli milioni evroTi daxmareba gauwia.1507

1. evrokavSiris biujetis Semosavlebi

evrokavSiris biujeti evrokavSiris funqcionirebis Sesaxeb xelSe-

krulebis 311-e muxlis Sesabamisad, srulad dafinansebulia sakuTari 

resursebidan. 2014 wlis 26 maisis evropis sabWos (2014/335/EU, Euratom) 

evrokavSiris sakuTari finansuri sistemis Sesaxeb gadawyvetilebis 

1501 Sead. amis Sesaxeb, magaliTad Haratsch/König/Pechstein, 2018, Rn. 652 ff.; Oppermann/
Claasen/Nettesheim, 2018, §8 Rn. 17 ff.
1502 BVerfGE 89, 155, 181.
1503 Schramm, 2018, Kap. 4 Rn. 6. dawvr. ix. Reinbacher, Strafrecht im Mehrebenensystem, 
2014, 107.
1504 https://www.consilium.europa.eu/de/policies/eu-annual-budget/2017/.
1505https://www.bundesfinanzministerium.de/Content/DE/Pressemitteilungen/Finanzpoli-
tik/2016/07/2016-07-06- PM.html.
1506 https://de.wikipedia.org/wiki/Georgien#Staatshaushalt.
1507 Sead. 2017/0242 (COD) aseve informacia qveynebis portalze: https://www.liportal.de/
georgien/wirtschaft-entwicklung/#c7561.
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Tanaxmad,1508 saSemosavlo wyaroebi am gadawyvetilebis pirveli muxlis 

Sesabamisad, Semdegnairad Sedgeba:1509

_ biujetis udidesi nawili (73%)  miiRweva baJis saSualebiT, ro-

melic yovelwliurad wevri saxelmwifoebisgan miiReba. gadasaxadis 

odenoba efuZneba Sesabamis mTlian Sida produqts. 2016 wels es Tanxa 

daaxloebiT 105 miliardi evro iyo.

_ yoveli wevri saxelmwifo Semdgom evrokavSirs dRg-s Semosav-

lebis wils gadascems. Tu dRg-s gadaxdas romeli procesi eqvemde-

bareba, evropis masStabiT aris harmonizebuli. 2016 wels evrokavSirma 

am gziT daaxloebiT 19 miliardi evro miiRo (evrokavSiris biujetis 

13%).

_ Semosavlebis mesame wyaros, tradiciulad, sakuTari resursebi 

warmoadgens, rogoricaa sabaJo gadasaxadebi an Saqris baJi. 2016 wels 

es Tanxa 18.6 miliard evros Seadgenda (evrokavSiris biujetis 12%).

_ sabolood, evrokavSiri aseve sxva Semosavlebsac iRebs (biuje-

tis 1%).

gadasaxadebis amoReba wevri saxelmwifoebis mier xorcieldeba. 

primeruli samarTliT isini valdebulni arian Seagrovon es Tanxebi 

maTi administraciuli organoebis daxmarebiT da isini evrokavSirs 

gadascen.

2. evrokavSiris xarjebi

evrokavSiris grZelvadiani dafinansebis gegmis, e.w. mravalwliani 

finansuri CarCos (MFR) Tanaxmad, evrokavSiris funqcionirebis Sesa-

xeb xelSekrulebis 312-e muxlis Sesabamisad, dadgenilebis saxiT evro-

kavSiris Semosavlebi 2014 wlidan 2020 wlamde Semdeg eqvs politikur 

sferoSi daixarjeba:1510

_ sasoflo-sameurneo politika (daaxloebiT xarjebis 39%)

_ struqturuli politika (daaxloebiT xarjebis 34%)

_ kvleva da teqnologia (daaxloebiT xarjebis 13%)

_ sagareo saqmeebi, ganviTarebis xelSewyoba (daaxloebiT xarjebis 

6%)

 _ administracia (daaxloebiT xarjebis 6%)

 _  moqalaqeoba, Tavisufleba, usafrTxoeba da samarTali, mag., 

terorizmis winaaRmdeg brZola (daaxloebiT xarjebis 2%).

1508 ABl. L 168 vom 7.6.2014, S. 105.
1509 Killmann/Schröder, in: Sieber, 2014, §12 Rn. 21 ff.
1510 Killmann/Schröder, in: Sieber, 2014, §13 Rn. 18 ff.
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es xarjebi Cveulebriv regulirdeba dadgenilebis formiT. Tanxe-

bi subsidiebis an tenderebis saxiT gaicema.

3. manipulaciis riskebi

cxovrebis yvela sferoSi, sadac (bevr) fuls exeba saqme, arse-

bobs (didi) riski, rom adamianebi `tortidan~ maTTvis aragankuTvnili 

`naWris~ ukanonod aRebas moisurveben. evrokavSiris doneze es niSnavs 

imas, rom misi finansebi sakmaod mowyvladia.

a) Semosavlebis mxare

Semosavlebis mxareze arsebobs riski, rom importis gadasaxadebi 

arasrulad an saerTod ar iqneba gadaxdili. im fonze, rom evrokav-

SirSi saqonlis gadaadgileba sruliad Tavisufalia, anu sabaJo ga-

dasaxdelebis gadaxda ar unda moxdes, saqoneli, romelic evrokav-

Siris arawevri qveynidan Semodis, sabaJo kontrols eqvemdebareba. 

xSirad xdeba am sabaJo tarifis gadaxdisgan Tavis arideba ise, rom 

evrokavSiris arawevri saxelmwifodan wamosuli saqoneli ukanonod 

evrokavSirSi damzadebulad deklarirdeba. amave dros, arawevri sax-

elmwifodan importis Sesaxeb ganacxadi  ar keTdeba. xandaxan aseve 

xdeba TaRliToba saqonlis naklebi odenobisa da xarisxis Sesaxeb.1511

magaliTi 1. evrokavSirSi Tambaqos kontrabanda: belarusSi da 

sxva arawevr saxelmwifoebSi Tambaqo iwarmoeba iseTi gamogonili 

saxelwodebebiT, rogorebicaa Fest, NZ, Minsk an Jin Ling imisaTvis, 

rom maTi evropaSi faruli importi moxdes unaklo produqtis sa-

xiT sagadasaxado aqcizis gareSe, mere ki saRdeba individualuri 

mewarmeebis mier kerZo pirebze Tambaqos gadasaxadis gadaxdis gare-

Se. KPMG-s 2015 wlis kvlevis Tanaxmad, am Illicite Whites-isgan evroka-

vSirSi 19 miliardi sigareti iqna moxmarebuli. yalbi an kontraban-

duli Tambaqos gamo evrokavSiris wevrma saxelmwifoebma 2015 wels 

TiTqmis 12 miliardi evros Semosavali dakarges.1512

magaliTi 2. moCvenebiTi sasaklao narCenebi:1513 maSindel ara wevr 

saxelmwifo rumineTidan Semotanili maRalxarisxiani saqonlis 

xorci rogorc sasaklao narCenebi ise gamocxadda, raTa germaniaSi 

1511 Hecker, 2015, §14 Rn. 9.
1512 KPMG, Project Sun, Study of the illicit cigarette market in the European Union, Norway and 
Switzerland, 2015
1513 magaliTebi aRebulia Sieber, SchweizStW 114 (1996), 363; ganxiluli mier Hecker, 
2015, §14 Rn. 1.
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xorcis importis dros arsebiTad dabali gadasaxdelebis gadaxda 

momxdariyo.

sapirispirod, xarjebis Cvenebisas, xSirad xdeba motyueba evrokav-

Sirisgan zedmeti kompensaciis miRebis mizniT saqonlis faqtobrivi 

xarisxis an raodenobis Sesaxeb araswori informaciis wardgenis gziT.1514 

evrokavSiris mravali sasoflo-sameurneo produqti da saqoneli 

saerTaSoriso bazarze konkurentunariani ver iqneba, Tu evrokav-

Siris mier saeqsporto kompensaciiT fasis gansxvavebis gaTanabreba ar 

moxdeboda. swored eqportis es kompensaciebi uzrunvelyofen imas, 

rom ufro Zviri evropuli produqciiT msoflio bazarze vaWrobaa 

SesaZlebeli.

magaliTi 3. Sereuli Saqari: hamburgis navsadgurSi germani-

idan Saqris Warxlis Saqari, romelic subsidirebas eqvemdebareba, 

Sereul unda iqnas braziliidan importirebul iaf SaqarTan da 

moxdes misi wminda germanul Saqrad deklarireba, raTa amiT evro-

kavSirisgan msoflio bazarze Saqris eqsportirebisas 400 milioni 

evros ukanono subsidiis miReba moxdes.1515

amasTanave, evrokavSiris subsidiebis ukanono miReba xdeba ise, 

rom saqmis garemoebebi gayalbebulia da sinamdvileSi ar arsebobs. 

garda amisa, evrokavSiris biujetisaTvis sazianoa damatebiTi Rirebu-

lebis gadasaxadTan dakavSirebuli kompensaciebis anazRaureba: saga-

dasaxado SeRavaTebiT an ukanono sagadasaxado kompensaciebiT sarge-

bloba, rogorc transnacionaluri sagadasaxado TaRliTobis forma 

e.w. karuselis operaciebis saxiT, TiToeuli wevri saxelmwifosa da 

Sesabamisad, proporciulad aseve evrokavSirisTvis sazianoa dRg-s 

saxiT Semosavlebis dakargvis gamo.1516

magaliTi 4. damatebiTi Rirebulebis sagadasaxado karuseli: 

fizikuri miwodebis jaWvSi saqonlis (mag., smartfonebi, kompiuter-

is Cipebi) an sertifikatebiT onlain vaWrobis farglebSi garkveuli 

uflebebis (magaliTad, garemos dacvisaTvis dabinZurebis uflebe-

bi, eleqtroenergiis uflebebi) importi da Semdeg eqsporti ram-

denjerme da maTi onlain reJimSi vaWroba; saqoneli an sertifika-

ti, saboloo jamSi, evropis teritoriaze, rogorc karuseli, wreSi 

trialebs. am wreSi monawile erT-erTi kompania ar ixdis sagadasaxa-

do davalianebebs da Semdeg swrafad qreba bazridan, ise rom xSirad 

SeuZlebelia  maT ukan mdgomi pirebis garCeva. Sedegad, magaliTad, 

1514 Hecker, 2015, §14/10.
1515 hamburgis prokuraturis eWviT; Sead. taz v. 15. 6. 2009.
1516 Hecker, 2015, §14/11.



617

germaniis sagadasaxado organoebs 2011 wels 15 miliard evroze meti 

gadasaxadi gaeqca.

komisiis 2016 wlis angariSSi xarjebis nawilSi 559 milioni ev-

ros da Semosavlebis nawilSi 78 milioni evros odenobis TaRliTo-

bebis SemTxvevebia dadasturebuli.1517 garda amisa, varaudoben, rom am 

sfero Si latenturi danaSaulebic arsebobs (rac logikuria), Sesabam-

isad, evrokavSiri, savaraudod, subsidiebis gayalbebisa da meqrTa-

meobis gamo gacilebiT maRal Tanxas kargavs, vidre es xsenebuli 637 

milioni evroa. 2016 wels komisiam  gamoavlina 19 080 TaRliTuri da 

sxva aralegaluri darRveva, romlebic, saerTo jamSi, 2.97 miliard 

evros Seadgens. aqedan 2.43 miliardi evro evrokavSiris biujetis xar-

jebze modis.

III. samarTlebrivi CarCoebi evrokavSiris primerul  

samarTalSi

1. evrokavSiris winaSe loialurobis valdebuleba; `berZnuli 

simindis~ Sesaxeb gadawyvetileba (1988)

evrokavSiris wevri saxelmwifo, bunebrivia, rom sisxlis samar-

Tlis gamoyenebiTac uzrunvelyofs misTvis gankuTvnili gadasaxadebis 

amoRebas. aseve sisxlissamarTlebrivad aris daculi saxelmwifos mier 

biujetis kanonierad daxarjva. germaniaSi, magaliTad, sagadasaxado 

sakiTxebs moicavs (saqonlis importisa da eqsportis dros baJis CaTv-

liT) sisxlis samarTlis is Semadgenlobebi, romlebic gadasaxadebisa 

da mosakreblebis Sesaxeb kanonis (Abgabenordnung) 369-e da Semdgom 

paragrafebSia mocemuli. gadasaxadebis Semdgomi kanonieri gamoyeneba 

aRmasrulebeli xelisuflebis mier gaflangvis danaSaulis Semadgen-

lobiT (germaniis sisxlis samarTlis kodeqsis 266-e paragrafi) an sub-

sidiebis Sesaxeb TaRliTobis normiT (germaniis sisxlis samarTlis 

kodeqsis 264-e paragrafi) aris garantirebuli. amis fonze, TviTon ev-

rokavSiri sisxlis samarTlis da sisxlis samarTlis saproceso samar-

Tlis TvalsazrisiT, `xelcarielia~: jerjerobiT evrokavSiris mier 

ar Seqmnila sisxlissamarTlebrivi norma, romelic, rogorc namdvili 

evropuli sisxlis samarTlis Semadgenlobis formiT wevr saxelmwi-

foebSi uSualod moqmedi iqneboda. meore mxriv, aqamde  mas ar gaaCnia 

sakuTari samarTaldamcavi organoebi, romlebsac sisxlis samarTlis 

1517 COM(2016) 472 fi nal.
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procesis ganxorcieleba SeuZliaT. Tumca, es garemoeba evropuli 

prokuraturiT Seicvleba, roca igi 2020 wels funqcionirebas dai-

wyebs.

miuxedavad amisa, evrokavSirs kompensaciis saxiT sxva meqanizme-

bi gaaCnia. evrokavSiri cdilobs _ evrosasamarTlos precedentuli 

samarTlis mniSvnelovani daxmarebiT _ materialuri da formaluri 

samarTlebrivi deficitis kompensireba imiT moaxdinos, rom man Se-

sabamisi wevri saxelmwifos nacionaluri sisxlis samarTlis sistema 

daavaldebulos. igi faqtobrivad Tavis wevr qveynebs evrokavSiris in-

teresebis mimarT sisxlissamarTlebriv solidarobas avaldebulebs. 

wevri saxelmwifoebis movaleobaa, rom evrokavSirTan loialurad 

imuSaon, rogorc es lisabonis xelSekrulebidan moyolebuli evrokav-

Siris Sesaxeb xelSekrulebis me-4 muxlis me-3 punqtSi aris gaTvalis-

winebuli.1518 kavSiris mimarT loialurobis am zogadi movaleobis da-

konkreteba moxda 1988 wlis evropuli sasamarTlos gadawyvetilebaSi 

berZnuli simindis skandalis saqmeze,1519 romelic maSin moqmed evro-

puli gaerTianebis xelSekrulebis me-10 muxlSi mocemul loialu-

robis valdebulebas ukavSirdeba.1520

evrokavSiri Tavis biujets  afinansebs sabaJo gadasaxdelebis 

meSveobiT, romlebic evrokavSirSi arawevri saxelmwifos saqonlis 

importis dros gadaixdeba. `berZnuli simindis SemTxvevaSi~ berZeni 

movaWreebi gverds uvlidnen baJs, romelic maT evrokavSiris arawe vri 

qveynidan simindis importisTvis unda gadaexadaT. isini ayalbebdnen 

am bostneulis warmoSobis faqts, romelSic isini siminds, romelic 

sinamdvileSi evrokavSiris arawevri qveynidan, iugoslaviidan iyo, 

berZnul simindad aformebdnen da amiT evrokavSiris produqtad 

asaRebdnen. am procesSi berZeni moxeleebic monawileobdnen da am 

faqts faravdnen. saberZneTis samarTaldamcavi organoebi ki am saqme-

Si saerTod ar aqtiurobdnen.

evrogaerTianebis sasamarTlom Tavis gadawyvetilebaSi daadastu-

ra, rom wevr saxelmwifos valdebuleba gaaCnia, mis xelT arsebuli 

igive sisxlissamarTlebrivi saSualebebi gamoiyenos evrogaerTianebis 

interesebis dasacavad, rogoric es erovnuli kanonmdeblobiT msgavsi 

SemTxvevebisTvis iqneboda gaTvaliswinebuli. evropuli sasamarTlo, 

amave dros, adgens e.w. minimaluri triadis moTxovnas, anu (sisxlis-

1518 manamde arsebul evropuli gaerTianebis Sesaxeb xelSekrulebaSi, romelic 2009 

wlamde moqmedebda, es valdebuleba sityva-sityviT iyo Sesuli.

1519 EuGH, Kommission v. Griechenland Urt. v. 21.9.198.; Sead. am gadawyvetilebis Sesaxeb 

agreTve Ambos, 2018, §11 Rn. 37; Schramm, 2018, Kap. 4 Rn. 64;
1520 EUGH 86/88 = NJW 1990, 2245; Ambos, 2018, §11 Rn. 37.



619

samarTlebrivi) sanqcia unda iyos efeqturi, proporciuli da dama-

Sinebeli.1521 Tumca, es winapirobad moiTxovs imas, rom evrokavSiris 

finansu ri interesebis damcavi Sidasaxelmwifoebrivi sisxlissamarT-

lebrivi norma arsebobdes. Tu erovnuli sisxlis samarTalis kanoni 

aqamde evrokavSiris supranacionalur samarTlebriv sikeTeebze ar 

vrceldeba, maSin wevri saxelmwifo valdebulia gaafarToos Tavisi 

sisxlis samarTali da Seusabamos, evrokavSiris Sesabamisad samarT-

lebrivi sikeTeebis gaTanabrebis materialur da formalur moTxovnas-

Tan (asimilireba).

2. PIF-konvenciebi (1995)

nacionaluri danaSaulebis Semadgenlobebis sisxlissamarTlebri-

vi asimilaciis axal etaps warmoadgenda 1995 wlis 26 ivlisis evropuli 

gaerTianebis finansuri interesebis dacvis saerTaSoriso konvencia, 

romelic evrokavSiris maSindel wevr qveynebs Soris daido.1522 konven-

cia, misi franguli redaqciis saxelwodebis gamo, zogadad Semokle-

bulad `PIF-konvenciad~ iwodeba.1523 Tumca, PIF-konvencia ZalaSi Svidi 

wlis Semdeg italiis mier xelmoweris Sedegad Sevida 2002 wlis 17 

oqtombers.1524 am gviani ratifikaciisa da im faqtis gamo, rom konven-

cia ar unda yofiliyo `mesame svetze~ dafuZnebuli, PIF-konvenciis 

warmateba sakmaod SezRuduli iyo.1525

evropa am dros iuridiulad Zalian danawevrebuli iyo, miuxeda-

vad imisa, rom TaRliTuri qmedebebi (evrokavSiris biujetis saziano-

dac) da Tanmxlebi danaSaulebi, rogoricaa dokumentebis gayalbeba 

an meqrTameoba yvela wevr saxelmwifoSi dasjadi iyo, danaSaulis 

Semadgenlobebi, rogorc es SedarebiT-samarTlebrivma kvlevebma 

daadastura,1526 nawilobriv Zalian gansxvavebuli iyo. PIF _ konvencia 

miznad isaxavda konvenciis `rbili gziT~, romelic mxolod saerTa-

1521 Esser, 2018, §2 Rn. 56; Hecker, 2015, §7 Rn. 26; Heger, in: Böse, 2013, §5 Rn. 19.
1522 ABlEG v. 27.11.1995 Nr. C 316/48 ff. primeruli samarTlis mixedviT amis safuZvels 

evrokavSiris Sesaxeb xelSekrulebis 31-e muxli qmnida.

1523 PIF-Protection Intérêts Financiers. germanulad dabeWdilia magaliTad in: BT-Drs. 
13/10425, 8 ff.
1524 xangrZlivi samarTalSemoqmedebis procesis gamo evropuli gaerTianebis mier 

SemoTavazebul iqna direqtiva KOM (2001), 272, romelSic PIF-konvenciis yvela 

elementi, maT Soris, oqmebi, gaerTianda; Tumca es direqtiva ZalaSi arasdros 

Sesula.

1525 Dannecker, in: Böse, 2013, §8 Rn. 42.
1526 detalurad am sakiTxze, Killmann/Schröder, in: Sieber, 2014, §12 Rn. 13.
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Soriso samarTlis mixedviT iyo savaldebulo, wevri saxelmwifoebis 

Sesabamisi samarTlebrivi da dogmaturi tradiciebis harmonizacias,1527 

ise, rom Tavad evrokavSirs mis xelT arsebuli ufro ̀ mkacri~ sekunda-

rul-samarTlebrivi moqmedebis, upirveles yovlisa, direqtivis an 

CarCo-gadawyvetilebis saxiT, ar miumarTavs.

kavSiris winaaRmdeg mimarTuli danaSaulis gamovlinebebisa da 

Carevis mimarTulebebis mixedviT, xelSekruleba sasjelis sam komp-

leqss moicavs:

_ TaRliToba  xarjebis nawilSi, konkretulad subsidiebiss Sesa-

xeb TaRliToba, Semosavlebis nawilSi, sabaJo Semosavlebis Semcireba 

(Tavdapirveli xelSekrulebis mixedviT);

_ korufcia (pirveli oqmi);

_ fulis gaTeTreba (meore oqmi).

a) TaRliTobis evropuli Semadgenloba

evropis masStabiT yuradReba gamaxvilebulia ara identuri, aramed 

Sinaarsobrivad didwilad harmonizebul danaSaulis Semadgenlobaze, 

romelic evrokavSiris interesebis saziano TaRliTobebs moicavs. Se-

sabamisad, dadgenil iqna valdebuleba, rom wevr saxelmwifoebSi PIF 

-konvenciaze orientirebuli, Sesabamisi sisxlissamarTlebrivi norma 

iqneba gaTvaliswinebuli (PIF-konvenciis pirveli muxli). evropul-

samarTlebrivi minimaluri triadidan gamomdinare, sanqciebi unda 

iyos efeqturi, Tanazomieri da damaSinebeli (PIF-konvenciis me-2 mux-

li). Tavisuflebis aRkveTa gaTvaliswinebul iqna TaRliTobis mZime 

SemTxvevebisTvis. amasTanave, wevri saxelmwifoebi moiTxoven iuridi-

uli pirebis sisxlissamarTlebrivi pasuxismgeblobis SemoRebas (PIF-

konvenciis me-3 muxli). PIF-konvenciis me-6 muxli iTvaliswinebs am 

sferoSi gaZlierebul iusticiur TanamSromlobas. PIF-konvenciis 

me-8 muxli Seicavs ormagi dasjis akrZalvas da me- 9 muxli ki iTvali-

swinebs wevri saxelmwifoebis uflebas, PIF-konvenciis standartebs 

gascdnen.

PIF-konvenciis pirvel muxlSi TaRliTobis Semadgenlobis aRwera  

efuZneba TaRliTobis im koncefcias, romelic inglisur da frangul 

sisxlis samarTlis kanonmdeblobaSi 1990-iani wlebis Sua ricxvebSi 

SemuSavda.1528 amis mixedviT, TaRliToba, es aris gaerTianebis xarjeb-

Tan dakavSirebuli yoveli Semdegi qmedeba _ yalbi dokumentebis an 

gancxadebebis ganzrax gamoyeneba an wardgena im SedegiT, rom biu-

1527 Hecker, 2015, §14 Rn. 26.
1528 Tiedemann bei Zieschang, ZStW 109 (1997), 830, 841.
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jetidan Tanxa, romelic gaerTianebis an misi mandatis farglebSi 

gamoiyeneba, ukanonod miiReba an ar brundeba. 

_ imave Sedegis mqone faqtebis ukanono damalva; 

_ aseTi saxsrebis sxva miznebiT borotad gamoyeneba, vidre es 

Tavdapirvelad iyo gaTvaliswinebuli.

gaerTianebis SemosavlebTan dakavSirebuli TaRliToba pirvel 

muxlSi vizualurad aRwerilia, rogorc Semosavlebis Semcirebaze 

zegavlenis moxdena.

PIF-konvenciis pirveli muxli marTlac mxolod minimalur 

moTxovnebs Seicavs da mkacri TvalTaxedviT, realurad ar aris da-

naSaulis Semadgenloba Cveulebrivi gagebiT, Tumca, igi xelmomwer 

saxelmwifoebs garkveuli kriminalur-politikuri gadawyvetile-

bebis miRebis sivrces utovebs, mTavaria, danaSaulis Semadgenlobis 

TvalsazrisiT PIF-konvenciis pirveli muxlis pirveli punqtis mixed-

viT gansazRvruli qmedebis Semadgenloba (gayalbebuli sabuTebi an 

deklaraciebi) da konkretuli Sedegi (evrokavSiris sabiujeto sax-

srebis ukanono miReba) iyos gaTvaliswinebuli. evrokavSiris TaR-

liTobis Semadgenlobas aklia, magaliTad, germanuli TaRliTobis 

SemadgenlobisTvis (§263 sisxlis samarTlis kodeqsi) nacnobi niSnebi 

Secdomis, qonebis gankargvis da finansuri zaralis Sesaxeb. amis nacv-

lad ZiriTadi aqcenti gakeTebulia SecdomaSi Seyvanaze, romelic de-

talurad aris aRwerili. PIF _ konvenciis pirveli muxlis mixedviT, 

Semadgenlobis winapirobaa is, rom evrokavSiris Tanxebis ukanonod 

mopoveba moxdes, anu Tanxis miznobriobis ararseboba wina planze 

dgas.1529

b) korufcia

es konvencia 1996 wlis da 1997 wlis oqmebiT iqna Sevsebuli, romle-

bic xSirad ̀ PIF instrumentebad~ iwodebian. pirveli oqmi gansazRvravda 

evrokavSiris wevr saxelmwifoebSi korufciuli samarTaldarRvevebi-

sTvis harmonizebul sanqciebs da axdenda moxelis definicias.1530

wevr saxelmwifoTa valdebulebas gaerTianebis moxeleebis mier 

an maT winaaRmdeg Cadenil korufciul qmedebebTan dakavSirebiT kon-

venciis pirveli oqmis me-2 da me-3 muxlebSi gansazRvruli defin-

1529 es germaniis sisxlis samarTlis kodeqsis 263-e paragrafSic asea mocemuli, 

Tumca mas dasabuTebis maRali xarisxi sWrdeba: zarali TaRliTobis Sesaxeb ger-

manul dogmatikaSi isea normatizebuli, rogorc subsidiis an socialuri dax-

marebis TaRliToba, romlis moTxovnis uflebac ar arsebobda da romelic am 

daxmarebebis miznebs ewinaaRmdegeba, da xSirad qonebis sazianod miiCneva. (Sead. 

Leipziger Kommentar-Tiedemann, 2011, §263 Rn. 185, 185a).
1530 dawvr. ix. Engelhart, eucrim 2012, 110 ff.
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iciebi pasuxobs.1531 isini moicavs gaerTianebis moxeleTa mosyidvas 

da meqrTameobas, ris Sedegadac gaerTianebas ziani miadga an igi Sei-

Zleba gamowveuliyo. Tumca, sisxlissamarTlebrivi pasuxismgebloba 

mxolod samomavlo samoxeleo qmedebebisTvisaa gaTvaliswinebuli. 

oqmma Tanamdebobis pirebis cnebebis ganmarteba da evrokavSiris wevr 

saxelmwifoebSi korufciis Semadgenlobebis sanqciebis harmonizacia 

moaxdina. oqmis implementacia germaniaSi  moxda evrokavSiris meqr-

Tameobis Sesaxeb kanoniT, romlis normebi SemdgomSi korufciis wi-

naaRmdeg brZolis Sesaxeb kanoniT1532 iqna Canacvlebuli.

g) fulis gaTeTreba, iuridiuli piris dasjadoba

meore oqmi (1997 w.)1533 iuridiuli piris pasuxismgeblobas, yadaRis 

dadebis da upirveles yovlisa, fulis gaTeTrebis Semadgenlobas exe-

ba. Tumca es movaleoba  Seexo mxolod im Semosavlebis gaTeTrebas, 

romelsac win uZRvoda konvenciis mniSvnelobiT TaRliToba an ko-

rufcia. amiT gaTvaliswinebul iqna evrokavSiris finansuri intere-

sebis dacvasTan kavSiri. sakanonmdeblo teqnikuri TvalsazrisiT es 

maSin moqmedi gaerTianebis fulis gaTeTrebis direqtivaze nawilo-

brivi miTiTebiT  ganxorcielda.

dReisaTvis moqmedi, ukve meoTxe fulis gaTeTrebis direqtiva 

fulis gaTeTrebis oTx variants gansazRvravs.1534 isini detalurad 

mocemulia direqtivis 1-li muxlis me-3 punqtSi. danaSaulis Semadge-

lobebis ZiriTadi qmedebebi aRwerilia pirveli muxlis me-3 punqtis 

(a) qvepunqtSi:

_ qonebis gacvla an transferi imis winaswari SecnobiT, rom es 

sagnebi danaSaulebrivi saqmianobidan an masSi monawileobidan aris 

warmo Sobili, qonebis ukanono warmoSobis damalvis an SeniRbvis 

mizniT an am saqmianobaSi CarTuli pirebis daxmareba, raTa maT Tavi-

anTi qmedebis samarTlebrivi Sedegebi Tavidan aicilon.

termini `winare qmedeba~ moicavs nebismier kriminalur saqmiano-

bas da mag., germaniis sisxlis samarTlis kodeqsis 261-e paragrafis 

fulis gaTeTrebis Semadgenlobas scdeba. manamde miRebuli fulis 

gaTeTrebis direqtivebi meoTxe direqtivis ZalaSi SesvlisTanave _ 

Tavdapirvelad uSualo Sidasaxelmwifoebrivi efeqtis gareSe _ Zala-

1531 Dannecker, in: Böse, 2013, §8 Rn. 82 ff.
1532 Gesetz zur Bekämpfung der Korruption vom 20.11. 2015 (BGBl. I S. 2025).
1533 ABl. C 221 v. 19. 7. 1997, 12.
1534 2015 wlis 20 maisis direqtiva 2015/849 fulis gaTeTrebisa da terorizmis da-

finansebis miznebisTvis finansuri sistemis gamoyenebis aRmofxvris Sesaxeb, ABl. 
2015 L 141, 73.
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dakargulia. Tumca, PIF-konvenciis meore oqmis mixedviT ar Secvlila 

dasjadi fulis gaTeTrebis SezRudva Semosavlebze, romlebic miRe-

bulia TaRliTobidan da korufciidan. 

garda amisa, 1996 wels PIF-konvenciis mesame oqmiT damtkicda e.w. 

evrokavSiris marTlmsajulebis sasamarTlos protokoli, romlis 

mixedviTac nacionalur sasamarTloebs saSualeba miecaT sadavo Sem-

TxvevebSi evrosasamarTlos mimarTon Sualeduri gadawyvetilebis 

gamotanis TxovniT.1535

PIF-is konvencia dRes aRar warmoadgens moqmed samarTals, vi-

naidan PIF _ deliqtebi 2017 wlis ivlisSi direqtivaSi (2017/1371/EU) 

daregulirda da evropis masStabiT ZalaSi Sevida (ix. qvemoT, punqti 

me-4 b). direqtiva evropuli prokuraturis daarsebis konteqstSi PIF-

is danaSaulebebis gansazRvras da devnas axleburad awesrigebs. miuxe-

davad amisa, jer kidev arsebobs mniSvnelovani msgavseba 2017 wlis PIF 

F direqtivasa da masze 22 wliT ufros PIF konvencias Soris.

3. CJF-Corpus Juris _ florenciis redaqcia (1999)

evrokavSiris finansebis dacvas Seicavs e.w. Corpus Juris-ic, romelic 

sisxlissamarTlebriv regulaciebs exeba.1536 ra Tqma unda, igi ar unda 

agverios Corpus Juris Civilis-Tan, romaeli imperatoris iustinianes ro-

mauli samarTlis krebulTan (a.w. 527-565 ww.), romelmac kontinenturi 

evropis samoqalaqo samarTali gvian antikur periodSi da Se mdgom 

Sua saukuneebSi gansazRvra da aseve (adreuli) axal droSi recipire-

bul iqna.1537 evrokavSiris Corpus Juris-s es mniSvneloba arasodes SeuZe-

nia. aqedan gamomdinare, am konteqstSi am terminis gamoyeneba SeiZle-

ba gadaWarbebuli iyos.1538 Tumca, is samecniero diskusiaSi mainc am 

saxe liT damkvidrda. miuxedavad amisa, Corpus Juris-is mniSvnelobis 

daknineba ar unda moxdes. am proeqtma evropuli sisxlis samarTlis 

warmoSobisa da ganviTarebis samecniero da iuridiul debatebze ar-

sebiTi gavlena iqonia. Corpus Juris-is zogierTi elementi axla ukve 

realobaa, ase magaliTad, evropuli dapatimrebis brZaneba da Corpus 
Juris-Si gamogonili evropuli prokuratura ukve ara mxolod prime-

ruli samarTliT aris gansazRvreuli (evrokavSiris funqcionirebis 

1535 Dannecker, in: Böse, 2013, §8 Rn. 30; ABl. C 151 v. 19.7.1997, 2.
1536 Delmas-Marty,1998.
1537 Corpus Juris Civilis ar Seicavda sisxlis samarTlis ganviTarebul sistemas, Sead. 

Sieber, in: ders., 2014, Einleitung Rn. 51.
1538 amas uaryofen magaliTad Prittwitz, ZStW 113 (2001), 774, 775 da Rosenau, ZiS 2008, 11.
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Sesaxeb xelSekrulebis 86-e muxli),1539 aramed igi ukve daibada da 2020 

wlis bolos daiwyebs muSaobas. Corpus Juris qmnis dRevandeli evropis 

prokuraturis Sesaxeb dadgenilebis `normatiul dnm-s~.1540

amasTanave, komisiis mier 2012 wels warmodgenili evrokavSiris 

finansuri interesebis dacvis da evropuli prokuraturis Camoya-

libebis Sesaxeb mwvane wigni1541 yovelTvis uTiTebs CJF-s. CJF, zoga-

dad, dRemde aris evropuli sisxlis samarTlis etaloni da warmoad-

gens inspi raciul samodelo proeqts, romelSic kavSiris samarTalSi 

implementaciis `Tu~ da `rogor~ kiTxvebi Segnebulad Ria darCa.1542 

evro puli prokuraturis CJF-is inteleqtualuri wyaros gareSe war-

modgena SeuZlebeli iqneboda.

Corpus Juris florenciis redaqcia gamomdinareobs evrokavSiris fi-

nansuri interesebis dacvis Corpus Juris-idan, romelic 1995 wlidan 1996 

wlamde _ mirei delmas-martis xelmZRvanelobiT _ evropeli sisxlis 

samarTlis leqtorebis mier iqna Sedgenili da 1997 wels gamoqveyne-

buli. germaniis mxridan am proeqtSi sisxlis samarTlis mecnierebi 

klaus tidemani da ioaxim fogeli iyvnen CarTulni. proeqtis donori 

evrokavSiris komisia iyo. 1999 wels es proeqti gadamuSavebul iqna 

florenciaSi konferenciaze, mas Semdeg, rac evrokomisiis mier kvle-

vebi Catarda. es ganaxlebuli versia iwodeba Corpus Juris 2000-ad an 

Corpus Juris (CJF) florenciis redaqciad.1543

(CJF) dayofilia sam nawilad da sul Seicavs 39 muxls. pirveli 

nawili Sedgeba kerZo nawilisagan: (CJF) evrokavSiris biujetis dacvi-

saTvis rva danaSauls gansazRvravs, kerZod evropuli gaerTianebis fi-

nansuri interesebis saziano TaRliTobebi da analogiuri deliqtebi 

(CJF-is pirveli muxli), tenderebis gacemis dros TaRliTobebi (CJFF-

is me-2 muxli), fulis gaTeTreba da danaSaulebrivi gziT mopovebuli 

qonebis gadamalva (CJF-is me-3 muxli), kriminaluri orga nizacia (CJF 

-is me-4 muxli), mosyidva da meqrTameoba (CJF-is me-5 muxli), ufle-

bamosilebis borotad gamoyeneba (CJF F-is me-6 muxli), Tanamdebobis 

borotad gamoyeneba (CJF-is me-7 muxli) da profesiuli saidumloebis 

darRveva (CJF-is me-8 muxli).

aRsaniSnavia, rom CJF-is meore, zogadi nawili, ganzraxvis, Se-

cdomis, mcdelobis, menejmentisa da iuridiuli pirebis sisxlis-

samarTlebriv pasuxismgeblobas Seicavs. mesame, sisxlis samarTlis 

1539 Dannecker, in: Böse, 2013, §8 Rn. 52.
1540 Schramm, JZ 2014, 751.
1541 am sakiTxze Hecker, 2015, §14 Rn. 35; Satzger, 2018, §8 Rn. 38.
1542 Killmann/Hoffmann in: Sieber, 2014, §48 Rn. 2 ff.
1543 Dannecker, in: Böse, 2013, §8 Rn. 45.



625

saproceso nawilSi CJF, garda amisa, iTvaliswinebs evropis proku-

raturis Seqmnas (CJF-is me-18 da Semdgomi muxlebi), aseve Tavisufal 

mosamarTles,1544 romelmac pirvel rigSi  unda daicvas braldebulis 

uflebebi  (CJF-is 25-e muxli). aseve, masSi aisaxa mTavari procesisa da 

sisxlis samarTlis procesis Sesaxeb zogadi debulebebi.

4. evrokavSiris finansuri interesebis dacva lisabonis 

xelSekrulebidan moyolebuli (2009)

a) primeruli samarTlis amosavali mdgomareoba

lisabonis xelSekrulebis Semdeg evrokavSirs axali instru-

mentebi gaaCnia, raTa sakuTari finansuri interesebi ukeT daicvas. 

ma rTalia, evropuli gaerTianebis Sesaxeb wina xelSekruleba sisxlis 

samarTlis sferoSi harmonizaciis SesaZleblobas Seicavda (evropuli 

gaerTianebis Sesaxeb xelSekrulebis 280-e muxlis me-4 punqtis me-2 

winadadeba), magram aseve axali, evropuli gaerTianebis Sesaxeb xelSe-

krulebis 280-e muxlis me-4 punqtis pirveli winadadebis msgavsi ev-

rokavSiris funqcionirebis Sesaxeb xelSekrulebis 325-e muxlis me-4 

punqtis pirveli winadadeba iTvaliswinebs Cveulebrivi sakanonmdeblo 

proceduris farglebSi aucilebel RonisZiebebs evrokavSiris finans-

uri interesebis saziano TaRliTobebis prevenciisa da maT winaaRm-

deg brZolis mizniT. amasTanave, evrokavSiris funqcionirebis Sesaxeb 

xelSekrulebis 325-e muxlis pirveli punqtis formulireba gamoxa-

tavs imas, rom es norma mimarTulia `damaSinebeli~ RonisZiebebisken 

da Sesabamisad, mas sisxlissamarTlebrivi buneba gaaCnia. Tumca, adrin-

deli samarTlebrivi situaciisgan gadamwyveti gansxvaveba imaSia, rom 

e.w. evropuli gaerTianebis Sesaxeb xelSekrulebis me-4 punqtis me-2 

winadadeba e.w. xelSeuxeblobis punqts, anu erovnuli sisxlissamar-

Tlebrivi normebis sasargeblod daTqmas Seicavda. lisabonis xelSe-

krulebiT es daTqma gauqmda, rac ara Secdoma an ubralo damTxveva 

iyo, aramed xelSemkvreli mxareebis mizanmimarTuli gadawyvetile-

ba.1545 garda amisa, termini RonisZieba farTod aris ganmartebuli; 

magaliTad, evrokavSiris funqcionirebis Sesaxeb xelSekrulebis 82-e 

muxlis me-2 punqtisa da 83-e muxlis pirveli punqtisgan gansxvavebiT, 

aq xelSekruleba saubrobs ara mxolod ubralod direqtivebze. amiT 

evrokavSiris funqcionirebis Sesaxeb xelSekrulebis 325-e muxli ̀ nam-

dvili supranacionaluri sisxlis samarTlis Seqmnisken mimarTuli 

1544 Hecker, 2015, §14 Rn. 32.
1545 Ambos, 2018, §9 Rn. 8; Vogel: in, Sieber, 2015, §5 Rn. 6.
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garRvevaa~.1546

aqedan gamomdinare, samarTalSemoqmedeba SeiZleba, PIF _ kon-

venciis miRma, direqtivebis meSveobiT harmonizaciis gziT moxdes 

(evro kavSiris funqcionirebis Sesaxeb xelSekrulebis 288-e muxlis 

me-3 punqti). Tumca, aseTi direqtiva mxolod miznebsa da amocanebs 

gansazRvravda, maSin, roca wevr saxelmwifos kriminalur-politikuri 

gadawyvetilebebis diskrecia eqneboda da harmonizacia Tavdapirve-

lad nacionaluri sakanonmdeblo aqtiT implementaciis Semdeg SeiZen-

da uSualo moqmedebas. Tumca, 326-e muxlis me-4 punqti SesaZlebels 

xdis dadgenilebis gamocemas (evrokavSiris funqcionirebis Sesaxeb 

xelSekrulebis 288-e muxlis me-2 punqti), romelic kavSiris moqa-

laqeebisaTvis uSualod savaldebulo iqneboda. es niSnavs imas, rom 

dasjadoba evrokavSiris moqalaqeebisTvis pirdapir dadgenilebidan 

da ara nacionaluri sisxlis samarTlis kanonis normatiuli Sinaarsi-

dan dafuZndeboda.1547 saavario muxruWis gasaCivreba, ise rogorc es 

evrokavSiris funqcionirebis Sesaxeb xelSekrulebis 83-e muxlis me-3 

punqtSi aris mocemuli, 325-e muxlis konteqstSi ar iqneboda SesaZle-

beli.1548

Tumca, evrokavSiris funqcionirebis Sesaxeb xelSekrulebis 325-e 

muxlis me-4 punqtis formulireba gaugebrobebis safuZvels iZleva, 

roca masSi cneba `TaRliTobebi~ gamoiyeneba. SedarebiT-samarTlebri-

vi TvalsazrisiT, es termini germanulSi mravlobiT formaSi yovel-

dRiurobaSi ixmareba da ara kanonis enaSi. garda amisa, germaniaSi mo-

qmedi TaRliTobis viwro Sinaarsi sisxlis samarTlis kodeqsis 263-e 

paragrafidan gamomdinare, rTulad iqneboda Sesabamisi evrokavSiris 

funqcionirebis Sesaxeb xelSekrulebis 325-e muxlis farTo mizanTan. 

evrokavSiris funqcionirebis Sesaxeb xelSekrulebis 325-e muxlis 

pirveli punqti, aseve TaRliTobebis garda asaxelebs `evrokavSiris 

finansuri interesebis sawinaaRmdegod mimarTul sxva ukanono qmede-

bebs.~ aqedan gamomdinare, yvelaferi miuTiTebs imaze, rom TaRli-

Tobis cneba umjobesia damoukideblad da supranacionaluri samar-

TalSemoqmedeba teleologiurad farTod iyos gagebuli.1549 igi ar 

moicavs marto TaRliTobas da mis msgavs Tanamdev deliqtebs, ro-

goricaa, magaliTad, dokumentebis gayalbeba.1550 igi ufro metad fa-

1546 Vogel, in: Sieber, 2015, §5 Rn. 6.; aseve Ambos, 2018, §9 Rn. 8; Hecker, 2015, §4 Rn. 81; 
Satzger, 2018, §8 Rn. 5.
1547 Hecker, 2015, §4 Rn. 67.
1548 Hecker, 2015, §14 Rn. 44.
1549 Esser, 2018, §2 Rn. 127.
1550 ase magram Zimmermann, Jura 2009, 845.



627

ravs _ Corpus Juris florenciis redaqciis msgavsad _ iseT danaSaulebs, 

rogoricaa fulis gaTeTreba, samsaxurebrivi movaleobis darRveva, 

miTviseba da qrTamis aReba. Tumca, yovelTvis aucilebelia, rom dana-

Sauli azianebdes evrokavSiris finansur interesebs.

komisia amJamad uars ambobs supranacionaluri TaRliTobis 

Semadge nlobis Sesaqmnelad Sesabamisi dadgenilebis miRebaze. amis 

nacvlad, arCeul iqna samarTlebrivad ufro susti forma, direqtiva 

da 2012 wels moxda  PIF- direqtivis Seqmna, romelic 2017 wels Sevida 

ZalaSi (2017/1371).1551 Tavdapirvelad  PIF-direqtiva evrokavSiris fu-

nqcionirebis Sesaxeb xelSekrulebis 325-e muxls efuZneboda,1552 magram 

komisiisa da evroparlamentis mier Semdgom sakanonmdeblo procesSi 

igi evrokavSiris funqcionirebis Sesaxeb xelSekrulebis 83-e muxlis 

me-2 punqts daeyrdno.1553

b) PIF -direqtiva evropuli prokuraturis konteqstSi

kavSiris finansuri interesebis sazianod Cadenili danaSaulebis 

devnis axleburad mowesrigebis gamo evrokomisiis iniciativiT Semo-

Tavazebul iqna, rom evrokavSiris funqcionirebis Sesaxeb xelSek-

rulebis 86-e muxlis safuZvelze evropuli prokuratura iqnas 

gamoyenebuli.1554 amavdroulad, 2017 wlis 12 oqtombers evropuli 

prokuraturis Seqmnis Sesaxeb gaZlierebuli TanamSromlobis ganxor-

cielebis Sesaxeb evrokavSiris dadgenileba (2017/1939) ZalaSi Sevida 

(dawvrilebiT qvemoT IV.2).

evrokavSiris funqcionirebis Sesaxeb xelSekrulebis 86-e muxlis 

Tanaxmad, evropis prokuratura SeiZleba Seiqmnas mxolod kavSiris 

finansuri interesebis sawinaaRmdego qmedebebis sisxlissamarTlebri-

vi devnisaTvis. Tu konkretulad romeli dasjadi qmedebebi iqneba 

amaSi moazrebuli, unda ganisazRvros evropuli sisxlissamarTlebri-

vi devnis ganmaxorcielebeli organos Seqmnis Sesaxeb dadgenilebaSi 

(evro kavSiris funqcionirebis Sesaxeb xelSekrulebis 86-e muxlis me-2 

nawili). Sedegad kavSiri dgas amocanis winaSe, sakuTari kompetenci-

idan gamomdinare Seiqmnas prokuraturis muSaobis iseTi safuZveli, 

romelic praqtikuli da sakmarisad mkafiod iqneba gansazRvruli. 

samarTlebrivi aqti farTo materialur-samarTlebriv normebs unda 

Seicavdes. aseTi debulebebis miRebisTvis kavSiri uflebamosilia 

1551 KOM (2012) 363 endg.
1552 KOM (2012) 363 unter 3. 1.
1553 Satzger, 2018, §9 Rn. 41.
1554 Vorschlag der Kommission für eine Verordnung über die Errichtung der Europäischen Staat-
sanwaltschaft _ COM (2013) 534.
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evro kavSiris funqcionirebis Sesaxeb xelSekrulebis 325-e muxlis 

me-4 punqti gamoiyenos. amave dros, dasaSvebia dadgenilebis gamo-

cemac, romelic supranacionalur samarTals qmnis. magram, rogorc 

ukve aRiniSna, evrokavSirma amis nacvlad direqtivis saxiT evrokav-

Siris funqcionirebis Sesaxeb xelSekrulebis 83-muxlis me-2 punqtis 

Sesabamisad, mowesrigebis ufro susti forma gamoiyena samarTlis 

harmonizaciis zogad safuZvelze miTiTebiT. 

Sesabamisad, komisiam aucilebeli RonisZiebebi or samarTlebriv 

aqtad dayo:1555 evrokavSiris funqcionirebis Sesaxeb xelSekrulebis 

86-e muxlis mixedviT evropuli prokuraturis Seqmnis Sesaxeb dad-

genileba sisxlissamarTlebrivi devnis uflebamosilebas exeba. sa-

gnobrivi gansjadoba ki wesrigdeba 2017 wlis PIF-direqtivis saxiT.1556 

aRniSnuli dayofis erT-erTi upiratesobaa qveynebisTvis samarT-

lebrivi saSualebis micema, survilis arqonis SemTxvevaSi ar miuerTd-

nen evro pul prokuraturas. Sesabamisad, danarCenma saxelmwifoebma, 

romlebsac surdaT evropuli prokuraturis saqmianobaSi CarTva, 

evrokavSiris funqcionirebis Sesaxeb xelSekrulebis 86-e muxlis 

pirveli punqtis me-2 qvepunqtiT gaTvaliswinebuli gaZlierebul ius-

ticiuri TanamSromlobis meqanizms mimarTes. materialuri sisxlis 

samarTlis normebis Semcvel direqtivas rac Seexeba, is evrokavSiris 

yvela wevr saxelmwifoze gavrceldeba da amiT evrokavSiris samarT-

lebrivi erTianoba daculi iqneba.

3. PIF-direqtivis materialur-samarTlebrivi regulaciuri 

Sinaarsi (2017)

2017 wlis direqtiva, romelic efuZneba evrokavSiris funqcioni-

rebis Sesaxeb xelSekrulebis 83-e muxlis me-2 punqts, Sinaarsobrivad, 

umeteswilad, 2012 wlis direqtivis proeqts da gansakuTrebiT ki wina 

PIF-konvencias da amiT wevr saxelmwifoebSi ganmtkicebul normaTa 

Sinaarss eyrdnoba. qmedebis Semadgenlobis nawilSi direqtiva manamde 

moqmedi kanonmdeblobisagan im mniSvnelovan punqtSi gansxvavdeba, 

rom axal direqtivaSi gaTvaliswinebul iqna _ garkveuli winapiro-

bebis daTqmiT _ damatebiTi Rirebulebis gadasaxadis sferoSi evro-

kavSiris sazianod mimarTuli TaRliTobis Semadgenloba.

1555 Jähnke/Schramm, Kap. 13 Rn. 45.
1556 Vorschlag für eine Richtlinie über die strafrechtliche Bekämpfung von gegen die fi nanziellen 
Interessen der Europäischen Union gerichtetem Betrug _ COM (2012) 363.
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a) evrokavSiris finansuri interesebi

direqtivis mixedviT kavSiris finansur interesebSi moiazreba is 

Semosavlebi da xarjebi, romlebic evrokavSiris, misi organoebisa da 

qvedanayofebis biujetiT aris gaTvaliswinebuli (PIF-direqtivis me-2 

muxlis pirveli punqti). dRg-s nawilSi es direqtiva mxolod dRg-s 

saerTo sistemis seriozul darRvevebs exeba. seriozul darRvevebad 

iTvleba is qmedebebi, romlebic ori an meti wevri saxelmwifos teri-

toriaze aris Cadenili da romelTa saerTo ziani 10 milion evros 

aRemateba (PIF-direqtivis me-2 muxlis meore punqti).

b) tipizebuli umarTlobis formebi

dasjadi qmedebebis saxeobebis gansazRvrisas direqtivis proeqti 

Tavdapirvelad sami ukve nacnobi qmedebis Semadgenlobas _ TaRli-

Tobas, korufciasa da fulis gaTeTrebas gulisxmobda. qmedebis es 

Semadgenlobebi calkeul sakiTxebSi aris dakonkretebuli. PIF-direq-

tivis me-3 muxlis TaRliTobasTan dakavSirebuli wesebi umeteswilad 

Seesabameba aqamde arsebul PIF-konvenciis pirvel muxlSi mocemul 

TaRliTobis definiciis Sinaarss.

TaRliTobis Semadgenloba PIF-is danaSaulebis meoTxe formazec 

gavrcelda, kerZod, TaRliTobebTan mimarTebiT, romlebic dRg-dan 

miRebul sakuTar Semosavlebs ukavSirdeba (PIF _ direqtivis me-3 mux-

lis me-2 punqtis `d~ qvepunqti). TaRliToba aseve moicavs dRg-is 

TaRliTobis yvelaze mZime formebs, kerZod, karuseliT TaRliTobas, 

Missing-Trader-TaRliTobas da kriminaluri gaerTianebis farglebSi Ca-

denil dRg-s TaRliTobas.1557 TaRliToba Semdegnairad ganimarteba:

nebismieri saerTaSoriso xasiaTis moqmedeba an umoqmedoba, ro-

melic exeba

_ yalbi, araswori an arasruli dRg-s deklaraciebis an doku-

mentebis gamoyenebas an wardgenas, ris Sedegadac Semcirdeba kavSiris 

biujetis resursebi;

_ dRg-s informaciis dafarvas specialur valdebulebaTa darR-

vevas imave SedegiT;

_ dRg-s swori deklaraciis wardgenas sxva gayalbebis dafarvis 

mizniT, an dRg-s Tanxis dabrunebis moTxovnis uflebis ukanonod war-

moqmnisaTvis.

amasTanave, direqtiva avaldebulebs wevr saxelmwifoebs tenderebis 

an finansuri daxmarebebis gacemisas moaxdinos arakeTilsindisierebis 

sanqcireba. am mizniT Seiqmna miTvisebis msgavsi borotad gamoyenebis 

1557 Sead. aseve Brodowski, ZIS 2017, 11, 16.
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Semadgenloba. igi mimarTulia saxelmwifo moxeleebis mxridan sajaro 

resursebis aramiznobrivi gamoyenebis winaaRmdeg.

PIF-direqtivis me-4 muxlis me-2 punqti uars ambobs korufciis 

dros dasjadobis winapirobebze samsaxurebrivi movaleobis darRvevi-

sas. roca direqtivaSi meqrTameobaze da moqrTamvaze aris saubari, 

nagulisxmevia korufciuli saqmianoba samsaxurebrivi qmedebis ganxo-

rcielebis dros, imisda miuxedavad, igi kanonieria Tu ara. amdenad, 

direqtiva ar  gamijnavs (germanul sisxlis samarTalSi cnobil) dana-

Saulis Cadena kanonieri samsaxurebrivi qmedebis farglebSi ganxor-

cielda (germaniis sisxlis samarTlis kodeqsis 331-e, 333-e paragrafe-

bi) Tu movaleobis darRveviT Cadenili qmedebisas (germaniis sisxlis 

samarTlis kodeqsis 332-e, 334-e paragrafebi). dasjadoba unda gavrce-

ldes mxolod samomavlo iseT qmedebebze, romlisTvisac moxele da-

pirebas iRebs. samomavlo samsaxurebrivi movaleobis Sesrulebis Sem-

dgomi dasaCuqrebis dasjadoba direqtiviT ar aris gaTvaliswinebuli.

fulis gaTeTrebis definiciis ganmarteba PIF-direqtivis me-4 mux-

lis pirveli punqtiT fulis gaTeTrebis Sesaxeb direqtivis cnebis 

mixedviT xdeba. winare qmedebebSi moiazreba yvela is qmedeba, romelic 

kavSiris finansuri interesebis winaaRmdeg aris mimarTuli.

iuridiul pirTa sisxlissamarTlebriv pasuxismgeblobaze direq-

tiva uars ambobs, didi albaTobiT, im qveynebis samarTlis pativisce-

mis gamo, romlebic aseT dasjadobas ar icnoben (mag., germania, sadac, 

sawarmoebi mxolod jarimebiT, magram ara sisxlissamarTlebrivi ja-

rimebiT, administraciul samarTaldarRvevaTa Sesaxeb kanonis §30-is 

mixedviT SeiZleba daisajon). maSin, roca is fizikuri pirebis mier Ca-

denil danaSaulebze saubrobs da maT sisxlissamarTlebriv sanqcioni-

rebas iTxovs, PIF-direqtivis me-6 muxlis Tanaxmad, iuridiuli pirebi 

kavSiris finansuri interesebis saziano danaSaulebisaTvis mxolod 

`pasuxisgebaSi~ unda iqnen micemulni. minimaluri sanqciis saxiT Sesa-

Zlebelia gaTvaliswinebul iqnas rogorc fuladi jarimebi sisxlissa-

marTlebrivi TvalsazrisiT, aseve administraciuli jarimebi, Tumca 

aseve naxsenebia sajaro resursebze an daxmarebebze wvdomis SezRudva, 

sekvestri da likvidacia, magram maTi gamoyeneba arc savaldebuloa 

da arc sisxlis samarTlis saqmiswarmoebas moiTxovs.

direqtiva moicavs xandazmulobis sakiTxebsac. minimaluri 

sasjelis maqsimaluri zRvris sistemis msgavsad, normaluri, absolu-

turi da aseve aRsrulebis xandazmulobisas, minimaluri vadis saxiT 

dadgenilia 5 weli (PIF-direqtivis me-12 muxli). SesaZlebelia unda 

iyos xandazmulobis mimdinareobis SeCereba, Tavisi samarTlebrivi 

Sedegebis CaTvliT.
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IV. sisxlissamarTlebrivi devnis ganmaxorcielebeli 

evropuli instituciebi

evrokavSirma finansuri interesebis dasacavad ori damoukidebeli 

institucia Seqmna, kerZod, TaRliTobis Sesaxeb evropuli samsaxuri 

OLAF da evropuli prokuratura.

1. OLAF
OLAF-is (offi ce de lutte anti-fraude) amocana, romelic briuselSi mde-

bareobs, mdgomareobs imaSi, rom evrokavSiris finansuri interesebis 

dacvas xeli Seuwyos (evrokavSiris funqcionirebis Sesaxeb xelSe-

krulebis 325-e muxli). kerZod, OLAF CarTulia TaRliTobis, koruf-

ciisa da evrokavSiris finansuri interesebis saziano sxva darRvevebis 

winaaRmdeg brZolaSi. mas ar gaaCnia sakuTari samarTalsubieqtoba 

da saqmianobs evrokomisiis samsaxuris saxiT. igi, amave dros,  da-

moukidebeli da miukerZoebelia1558 (e.w. ormagi funqciuroba). OLAF-i 

1999 wels, komisiis gadawyvetilebiT (1999/352/ EG), ori dadgenilebis 

safuZvelze (evropuli gaerTianebis dadgenileba 1073/99 da evrato-

mis dadgenileba) Seiqmna.1559

OLAF-s saTaveSi udgas direqtori, romelic komisiis, parlamen-

tisa da sabWos mier aris daniSnuli. sameTvalyureo komiteti OLAF-is 

damoukideblobas uzrunvelyofs. direqtors SeuZlia evrokavSiris 

marTlmsajulebs sasamarTloSi iCivlos, Tu mis damoukideblobas 

safrTxe eqmneba.

OLAF ar aris sisxlissamarTlebrivi organo da mis mier, rogorc 

administraciuli organos mier ganxorcielebuli winaswari gamoZie-

bebi ar aris sisxlis samarTlis Sinaarsis. Tumca, Tavisi hibriduli 

bunebisa da sisxlis samarTlisadmi Zlieri kavSirebis gamo, mas ufle-

ba aqvs, sisxlissamarTlebrivi devnis ganmaxorcielebl organod iwo-

dos.1560 amasTanave, misi mxridan evrokavSiris finansuri interesebis 

dacvis SesaZleblobebi, gansakuTrebiT saerTaSoriso darRvevebis 

dros, Zalian SezRudulia da mxolod nawilobriv warmatebuli, ro-

gorc amas OLAF-is yovelwliuri statistikuri monacemebic aCvenebs.1561 

1558 Ambos, 2017, §13 Rn. 1.
1559 Kretschmer, Jura 2007, 174.
1560 Esser, 2018, §3 Rn. 11.
1561 Mitselegas, 2009, 42.
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am organos SeuZlia gamoZiebebi gareT Caataros.1562 es `adgilze wi-

naswari gamoZiebebi~, magaliTad sawarmoSi, OLAF-is moxeleebis mier 

tardeba nacionaluri policiis an prokuraturis TanxlebiT, romlis 

drosac iZulebiTi RonisZiebebis ganxorcielebis ufleba mxo lod ad-

gilobriv organoebs gaaCniaT. Sida gamoZiebebi ki SesaZlebelia evro-

kavSiris organoebis, Tanamdebobis pirebis, saagentoebis, aseve evro-

puli centraluri bankisa da evropuli sainvesticio bankis winaaRmdeg 

iyos mimarTuli. evrokavSiris moxeleebi ar sargebloben, erovnuli 

sagamoZiebo organoebisgan gansxvavebiT, OLAF-is winaSe imunitetiT: 

gamoZiebis Sedegia Semdgomi qmedebebis Catarebis Sesaxeb rekomenda-

cia. amasTanave, saqme exeba mosamzadebel aqts savaraudo Semdgomi 

(nacionaluri samosamarTlo) samarTlebrivi aqtisaTvis (magaliTad, 

erovnuli sisxlis samarTlis procesualuri sanqciebi). OLAF-is 

gadawyvetilebebi gasaCivrebas eqvemdebareba.

 evropuli prokuraturis Seqmnis miuxedavad, evrokomisis sur-

viliT OLAF kvlav ganagrZobs arsebobas. erT-erTi dadgenilebis 

proeqtis mixedviT (COM (2018) 338), OLAF unda gaxdes evropuli 

prokuraturis partniori da maT Soris informaciaTa intensiuri 

gacvla unda moxdes. maSin, roca evropul prokuraturas sisxlis-

samarTlebrivi gamoZiebebis Catarebis uflebamosileba gaaCnia, OLAF 

axorcielebs administraciul-samarTlebriv gamoZiebebs, romlebiT-

ac evrokavSiris prokuraturis sisxlissamarTlebrivi sagamoZiebo 

RonisZiebebi ivseba. gare gamoZiebebi samomavlod (mxolod) OLAF-

is mier da evropuli samarTlis Sesabamisad, unda Catardes. garda 

amisa, OLAF-i evrokavSiris finansebis araTaRliTuri dazianebebis, 

aseve im wevr sa xelmwifoebSi TaRliTobis winaaRmdeg brZolaze iqne-

ba uflebamosili, romlebic evropul prokuraturas ar SeuerTdnen. 

saqarTvelosa da OLAF-s Soris evrokavSiris asocirebis SeTanxmebiT 

gaTvaliswinebuli TanamSromloba amiT azrs ar dakargavs. vinaidan 

saqarTveloSi evrokavSiris arawevrobis gamo ar iqnebian delegirebu-

li evropeli prokurorebi warmodgenili, evropul prokuraturasTan 

SesaZlo TanamSromloba ganxorcieldeba haagaSi evropuli prokura-

turis StabbinasTan uSualo kavSiriT.

OLAF-is dagegmili axali dadgenilebiT misi sagamoZiebo saqmiano-

bis efeqturoba umjobesdeba. es gamoixateba, magaliTad, nacionalur 

sisxlis samarTlis procesSi OLAF-is mier mopovebul mtkicebule-

baTa kritikul gamoyenebaSi an sabanko angariSebze xelmisawvdomobaSi.

1562 Ambos, 2018, §13 Rn. 2.
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2. evropuli prokuratura

a) samarTlebrivi safuZvlebi

evrokavSiris funqcionirebis Sesaxeb xelSekrulebis 86-e muxli-

dan gamomdinare evrokavSiris prokuraturis Sesaxeb 2017 wlis 10 de-

kembris dadgenilebiT (2017/1939/EU), misi sekundarul-samarTlebrivi 

safuZveli Seiqmna. sakanonmdeblo procesi xangrZlivad da detalu-

rad warimarTa. vinaidan evrokavSiris sabWoSi evropuli prokura-

turis daarsebis Sesaxeb erTsulovneba ar arsebobda da zogierTma 

wevrma saxelmwifom subsidiarulobis Sesaxeb gancxadeba Seitana, 1563 

dadgenilebis gamocema ganxorcielda gansakuTrebuli sakononmdeblo 

procesiT (evrokavSiris funqcionirebis Sesaxeb xelSekrulebis 289-e 

muxlis me-2 nawili) gaZlierebuli TanamSromlobis farglebSi (evro-

kavSiris funqcionirebis Sesaxeb xelSekrulebis 86-e muxlis pirveli 

punqtis me-2 qvepunqti) 20 wevr saxelmwifos Soris (belgia, bulgareTi, 

germania, estoneTi, fineTi, safrangeTi, saberZneTi, italia, xorva tia, 

latvia, litva, luqsemburgi, avstria, portugalia, rumineTi, slova-

keTi, slovenia, espaneTi, CexeTis respublika da kviprosi). evropul 

prokuraturas ar emxroba danarCeni 7 wevri qveyna: dania, didi brita-

neTi, niderlandebi, irlandia, poloneTi, SvedeTi da ungreTi. Tum-

ca holandiac, romelic aqamde prokuraturis winaaRmdegi iyo, male 

SeuerTdeba evropul prokuraturas (Ratsdok. 9023/18). prokuratura, 

savaraudod, 2020 wlis bolosTvis daiwyebs saqmianobas.1564 germania ev-

ropuli prokuraturis Sesaxeb dadgenilebis implementacias aSkarad 

ise apirebs, rom evropuli prokuraturis ramdenime centri Seqmnas, 

sadac, federaluri miwebis delegirebuli evropuli prokurorebi 

iqnebian ganTavsebulni.

evropuli prokuraturis SeqmniT PIF-deliqtebze devnis ganx-

orcielebis nacionaluri prokuraturebis kompetencia evrokavSirs 

gadaecema. nacionaluri saxelmwifoebrivi suverenitetis dakargva 

subsidiarobis principTan (evrokavSiris Sesaxeb xelSekrulebis me-5 

muxlis pirveli punqti) mxolod imitom aris Sesabamisi, rom aRniS-

nuli danaSaulebis devnisas aqamde wevr saxelmwifoebSi  SeimCneoda 

garkveuli deficiti, romelic saerTaSoriso-samarTlebrivi devni-

sas bevrad ufro Semcirdeba da wevri saxelmwifoebis mxridan Ta-

vianTi qonebisTvis miyenebuli zaralis sisxlissamarTlebrivi dev-

nis kompetenciis analogiurad, gaerTianebasac devnis kompetencia 

unda gaaCndes (evropuli prokuraturis Sesaxeb dadgenilebis me-12 

1563 Jähnke/Schramm, 2017, Kap. 12 Rn. 37.
1564 Magnus, HRRS 2018, 143.



634

safuZveli). dadgenilebis miReba dadebiTad unda Sefasdes1565 da zogi 

avtoris mier igi `didi warmatebadac~ miiCneva.1566

b) struqtura

evropuli prokuratura warmoadgens erTian organos, romelic 1. 

luqsemburgSi evropuli prokuraturis biuros saxiT, centraluri 

devnis ganmaxorcielebeli organosa da 2. devnis ganmaxorcielebeli 

decentralizebuli gaerTianebebisgan, anu wevr saxelmwifoebSi myofi 

delegirebuli evropeli prokurorebisgan Sedgeba.

aa) centraluri done

centraluri biuro Sedgeba evropis generaluri prokuroris, ko-

legiis, mudmivmoqmedi palatebis, evropeli prokurorebisa da adminis-

traciuli direqtorisgan.1567 generaluri prokurori xelmZRvanelobs 

evropul prokuraturas da organizebas uwevs mis muSaobas. is aris ko-

legiis xelmZRvaneli da SeuZlia mudmivmoqmedi palatebis Tavmjdo-

mareoba SeiTavsos. evropuli prokurorebis kolegia pasuxismgebe-

lia sagamoZiebo da sisxlissamarTlebrivi devnis ganxorcielebisas 

evropuli prokuraturis strategiasa da prioritebebze, aseve iseT 

zogad sakiTxebze, rogoricaa evropuli prokuraturis dadgenilebis 

interpretacia. evropuli prokurorebis mudmivmoqmedi palatebi ki 

zedamxedvelobas uweven da xelmZRvaneloben delegirebuli evro-

peli prokurorebis mier warmoebul gamoZiebasa da sisxlissamarT-

lebriv devnas. evropeli prokurorebi TavianT Sidasaxelmwifoebrivi 

devnis gamocdilebas evropuli prokuraturis saqmianobis nawilad 

xdian. isini zedamxedveloben delegirebuli evropeli prokurorebis 

saqmianobas palatebis davalebiT TavianT wevr saxelmwifoebSi. wevri 

saxel mwifoebi niSnaven TiTo evropel prokurors.

bb) decentralizebuli done; ormagi qudis modeli

gamoZiebis, sisxlissamarTlebrivi devnis da  braldebis faqtobrivi 

ganxorcieleba wevr saxelmwifoebSi delegirebuli evropeli proku-

rorebis mier xdeba. isini am kuTxiT, mxolod evropuli prokuraturis 

saxeliTa da davalebiT moqmedeben. maTi saqmianoba luqsemburgSi ev-

ropuli prokurorisa (savaraudod, piris mier, romelic warmoSobiT 

imave wevri saxelmwifodanaa) da mudmivmoqmedi palatis mier kontr-

1565 Jähnke/Schramm, 2017, Kap. 12 Rn. 67.
1566 ase Magnus, HRRS 2018, 155.
1567 Brodowski, StV 2017, 685; Magnus, HRRS 2018, 144.
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oldeba. isini valdebulni arian, zedamxedveli evropeli prokurorisa 

da mudmivmoqmedi palatis miTiTebebs daemorCilon.  amitom dele-

girebul evropel prokurorebs daniSnavs evropuli prokuratura.

garda amisa, delegirebul evropel prokurors paralelurad Seu-

Zlia gaagrZelos Tavisi, rogorc nacionaluri prokuroris, `Cveu-

lebrivi~ movaleobebis ganxorcieleba. cxadia, rom es prokurorebi 

specializebuli iqnebian ekonomikur sisxlis samarTalSi. amis ukan 

albaT is ekonomikuri xedva imaleba, rom wevr saxelmwifoebSi PIF-

danaSaulebi ar iqneba imdenad xSiri, rom wevri qveynebis regionebSi 

(mag., germaniis 16 federaluri miwa) gadanawilebuli delegirebuli 

evropeli prokurorebi gadaitvirTnon. Tu adgilobrivi prokurori, 

romelic aseve delegirebuli evropeli prokuroris funqcias asru-

lebs, gamoZiebis dros aRmoaCens, rom saqme exeba PIF-danaSauls, maSin 

igi, vizualurad rom warmovidginoT, Tavis nacionalur-saxelmwifoe-

briv quds moixsnis da mis nacvlad evropuli prokuroris quds daix-

uravs.1568 mas aseve aqvs evokaciis ufleba, rac imas niSnavs, rom mas 

SeuZlia (sxvasTan) mimdinare gamoZieba Tavis Tavs dauqvemdebaros.

g) sagnobrivi gansjadoba

evropuli prokuraturis uflebamosilebaTa sfero evropuli 

prokuraturis Sesaxeb dadgenilebis me-4 da 22-e muxlebiT wesrigde-

ba. amave dros, saqme exeba `iurisdiqciaTa rTul reJims~1569. sisxlis-

samarTlebrivi devna SezRudulia evropuli prokuraturis Sesaxeb 

dadgenilebis 25-e muxlis me-2 da me-3 punqtSi mocemuli mcire mniS-

vnelobis danaSaulisa da sakvanZo debulebebiT.

aa) PIF _ deliqtebi

evropuli prokuraturis kompetencia, pirvel rigSi, gamomdina-

reobs evropuli prokuraturis Sesaxeb dadgenilebis me-4 da 22-e 

muxlebSi mocemul PIF-direqtivaze (2017/1371/EU) miTiTebiT.1570 igi 

SezRudulia kavSiris finansuri interesebis sazianod mimarTuli 

ganz raxi danaSaulebiT da ZiriTadad vrceldeba danaSaulis Semdeg 

xuT sferoze:1571

_ upirveles yovlisa, mocemulia TaRliTuri qmedebebi, romelic 

evrokavSiris saerTo biujetis Semosavlebis an xarjebis sazianod 

1568 e.w. ormagi qudis modeli; Schramm, JZ 2014, 749, 754; kritikulad am sakiTxze 

Böse, JZ 2017, 82, 87.
1569 Brodowski, StV 2017, 689; Magnus, HRRS 2018, 147 f.
1570 Satzger, 2018, §10 Rn. 22.
1571 Schramm, 2018, Kap. 4 Rn. 169.
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aris mimarTuli (PIF _ direqtivis me-3 muxli). maT miekuTvneba, maga-

liTad, germaniaSi subsidiis gayalbeba (sisxlis samarTlis kodeqsis 

264-e paragrafis pirveli punqti da me-7 punqtis me-2 qvepunqti).

_ erT-erT saxeobas warmoadgens agreTve dRg-is gayalbebis mZime 

SemTxvevebi, romlebic mimarTulia kavSiris dRg-s saerTo sistemis 

winaaRmdeg. esenia: karuselis gayalbeba, e.w. `Missing-Trader dRg-is 

gayalbeba~ da dRg-s TaRliToba, romelic Cadenilia danaSaulebrivi 

gaerTianebis mier. am mxriv Semdegi sami winapiroba unda iyos saxeze 

(PIF-direqtivis me-2 muxlis me-2 punqti). qmedebam unda moicvas: 1) ori 

an meti wevri saxelmwifos teritoria, 2) qmedeba TaRliTobis siste-

mis gamoyenebiT gamdidrebis mizniT unda iyos Cadenili da 3) saerTo 

ziani unda aRematebodes 10 milion evros.

_ TaRliTobasa da sagadasaxado danaSaulebTan dakavSirebiT Cade-

nili fulis gaTeTrebis devna, aseve unda moxdes evropuli prokura-

turis mier (PIF-is direqtivis me-4 muxlis pirveli punqti). germani-

aSi delegirebul evropul prokurors SeuZlia fulis gaTeTrebis 

devna ganaxorcielos, roca fulis mopoveba komerciulad an jgu-

furad Cadenili subsidiis TaRliTobis farglebSi xdeba (germaniis 

sisxlis samarTlis kodeqsis 261-e paragrafis pirveli punqtis me-2 

winadadebis me-4 `a~ qvepunqti).

_ korufciis winaaRmdeg brZola, romelic evrokavSiris finansur 

interesebs zians ayenebs, aseve unda Sevides evropuli prokuraturis 

kompetenciaTa sferoSi (PIF-direqtivis me-4 muxlis me-2 punqti). up-

irveles yovlisa, amaSi igulisxmeba evrokavSiris moxeleTa mosyid-

vis faqtebi. germaniaSi es qmedebebi korufciis Semadgenlobebis e.w. 

evropeli Tanamdebobis pirebze gavrcelebiT dasjadi gaxda sisxlis 

samarTlis kodeqsis §§. 331 da Semdegi paragrafebiT.

_ da bolos, evrokavSiris biujetis borotad gamoyeneba evro-

kavSiris administraciis TanamSromlebis mier, wevri saxelmwifoebis 

an mesame qveynebis administraciebis mier evropuli prokuraturis 

kompe tenciaTa sferos ganekuTvneba (PIF-direqtivis me-4 muxlis me-3 

punqti). saCveneblad germaniis sisxlis samarTlis kanonmdeblobis 

mokle SedarebiT-samarTlebrivi analizic SegviZlia gavakeToT: ger-

maniaSi aRniSnuli qmedebebis dasasjelad gamoyenebadi iqneboda sub-

sidiis TaRliTobis Semadgenloba (germaniis sisxlis samarTlis kode-

qsis 266-e paragrafis pirveli punqtis me-2 qvepunqti) da miTvisebis 

Semadgenloba (germaniis sisxlis samarTlis kodeqsis 264-e paragrafi).

bb) organizebuli danaSauloba; ganuyofeli Tanamdevi deliqtebi

garda amisa, evropuli prokuratura dadgenilebis 22-e muxlis me-2 
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da me-3 punqtebis mixedviT, uflebamosilia iseT danaSaulebriv gaer-

TianebaSi monawileobis devnaze (2008/841/JHA CarCo-gadawyvetilebis 

Sesabamisi gaerTianeba), romelic mimarTulia evrokavSiris finansuri 

interesebis winaaRmdeg. aseve, prikuraturis kompetencia vrceldeba 

zemoT dasaxelebul danaSaulebebTan dakavSirebul sxva deliqtebzec.

gg) terorizmi

evrokomisia aseve ganixilavs evropuli prokuraturisTvis saer-

TaSoriso terorizmis winaaRmdeg brZolis uflebamosilebis gadace-

mis sakiTxs. Tumca, es Soreuli perspeqtivaa.

d) teritoriuli da adgilis mixedviT gansjadoba

evropuli prokuraturis teritoriuli gansjadoba ZiriTadad im 

danaSaulebze vrceldeba, romlebic wevri saxelmwifos (an ramdenime 

wevri saxelmwifos) teritoriaze iqna Cadenili (dadgenilebis 23-e 

muxlis a qvepunqti; yuradReba unda mieqcies agreTve mis b, c qvepun-

qtebsac1572). PIF-danaSaulis Cadenis Taobaze eWvis arsebobis SemTxveva-

Si gamoZiebis dawyebaze is delegirebuli evropeli prokurori aris 

teritoriulad uflebamosili, romlis wevr saxelmwifoSic dasjadi 

qmedebis ZiriTadi nawili xdeba (dadgenilebis 26-e muxlis me-4 punqti). 

Tu Cadenilia ramdenime danaSauli, maSin es Seva im prokuroris ufle-

bamosilebaSi, romlis samoqmedo teritoriazec danaSaulebis umravle-

soba ganxorcielda. garkveuli winapirobebis arsebobis SemTxvevaSi 

(mag., damnaSavis adgilsamyofeli, moqalaqeoba), am wesisgan gansxvave-

biT, SesaZlebelia moxdes sxva wevr saxelmwifoSic gamoZiebis Catareba.

e) gamoyenebiTi sisxlis saproceso samarTali

evrokavSiris delegirebuli prokuroris saqmianoba formalur- 

samarTlebrivad  eqvemdebareba hibridul sistemas, romelSic evropu-

li da nacionaluri kanonmdebloba erTmaneTSia areuli.1573 erTi mxriv, 

igi Sedgeba evropuli prokuraturis Sesaxeb dadgenilebis ramdenime 

debulebisgan, magram, meore mxriv, didwilad nacionaluri sisxlis 

samarTlis saproceso samarTlisgan, romelic gamoiyeneba kompeten-

turi wevri saxelmwifos sasamarTlo procesze (e.w. lex fori;1574 `dadge-

nilebis da nacionaluri samarTlis Sesabamisi~ qmedeba; dadgenilebis 

28-e muxlis pirveli punqti). wevrma saxelmwifoebma aseve unda uz-

1572 Schramm, 2018, Kap. 4 Rn. 170.
1573 Schramm, 2018, Kap. 4 Rn. 170.
1574 Ambos, 2018, §13 Rn. 29; Satzger, 2018, §10 Rn. 22.
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runvelyon (dadgenilebis 30-e muxli), rom evrokavSiris delegirebul 

prokurorebs hqondeT saSualeba, iseTi danaSaulebis dros, romle-

bic sasjelis umaRlesi zomiT, minimum 4 wliT isjebian, sagamoZiebo 

RonisZiebebis Sesaxeb brZaneba Tavad gamoscen an Suamdgomloba daay-

enenon (mag., rogoricaa Cxreka, kompiuteruli monacemebis amoReba, 

danaSaulis iaraRebisa mopoveba an telekomunikaciis monitoringi). 

amave dros, nacionalur-saxelmwifoebriv SezRudvebs yuradReba unda 

mieqces (mag., mosamarTleTa uflebamosilebis Sesaxeb daTqma, dana-

Saulebis katalogebi), anu adgilobrivi sisxlis samarTlis ignorireba 

ar SeiZleba. saerTaSoriso gamoZiebebis dros misi dawyeba-a rdawyebis 

sakiTxs gansazRvravs wamyvani (e.w. specializebuli) prokuroris samo-

qmedo samarTali, xolo Tu `rogor~ unda ganxorcieldes es adgilze, 

ganisazRvreba damxmare evropuli prokuroris samarTlis mixedviT 

(dadgenilebis 31-e muxli), ris gamoc aseT SemTxvevaSi forma luri 

TavlsazrisiT saxeze ar gvaqvs saerTaSoriso samarTlebrivi daxma-

rebis konstruqcia.1575

braldebulisa da procesis monawile sxva pirebis uflebebi 

garanti rebulia ZiriTadi uflebis Sesaxeb zogadi normiTa (dadge-

nilebis 41-e muxli) da evropuli ZiriTad uflebaTa qartiiT.1576 zo-

gierTi calkeuli saproceso uflebebi dadgenilebis 41-e muxlis me-2 

nawilSi  calkea gamoyofili.

v) sasamarTlo kontroli

wevr saxelmwifoSi evropuli prokuraturis saproceso moqmedebe-

bi mesame pirebTan mimarTebiT dadgenilebis 42-e muxlis pirveli pun-

qtis Sesabamisad, adgilobrivi sasamarTloebis mxridan samosamarT-

lo kontrols eqvemdebareba.1577 Tu nacionaluri sisxlis samarTlis 

sapro ceso kanonmdebloba sagamoZiebo procesSi prokuroris saqmia-

nobis samosamarTlo kontrols ar iTvaliswinebs, maSin delegirebul 

evropel prokurorzec es wesi gavrceldeba. ismis kiTxva, rom Tu ev-

ropuli prokuratura iqmneba, maSin ratom ar unda moxdes evropuli 

sisxlis samarTlis sasamarTlos Seqmnac. jerjerobiT amisaTvis lisa-

bonis xelSekrulebebSi ar arsebobs primeruli samarTlebrivi safuZv-

lebi: evrokavSiris funqcionirebis Sesaxeb xelSekrulebis 86-e muxli 

mxolod evropuli prokuraturis da ara evropuli sisxlis samarT-

lis sasamarTlos Seqmnas iTvaliswinebs. garda amisa, sabWos survilis 

Tanaxmad, evrosasamarTlos ar auRia evropuli sisxlis samarTlis sa-

1575 Jähnke/Schramm, 2017, Kap. 12 Rn. 61
1576 Ambos, 2018, §13 Rn. 29; Satzger, 2018, §10 Rn. 22.
1577 Schramm, 2018, Rn. 170.
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samarTlos funqcia.1578 Tumca, dadgenilebis 42-e muxlis me-2 punqti 

adgens evrosasamarTlos mier evrokavSiris funqcionirebis Sesaxeb 

xelSekrulebis 267-e muxlis Sesabamisad, winaswari gadawyvetilebis 

miRebis SesaZleblobas, roca iseT saproceso moqmedebas exeba saqme, 

romelic kavSiris samarTals efuZneba an warmoiSoba konfliqti evro-

kavSiris prokuraturasa da uflebamosili nacionaluri organoebis 

kompetenciebis gamijvnasTan dakavSirebiT.1579 amavdroulad, evropuli 

prokuraturis Sesaxeb dadgenilebis 42-e muxlis me-3 punqtis Sesa-

bamisad, daniSvnis Sesaxeb gadawyvetilebebi  evrosasamarTlos mier 

kontrols eqvemdebareba.

V. perspeqtivebi saqarTvelosTvis

evropuli prokuraturis Sesaxeb dadgenilebiT (2017) da PIF-direq-

tiviT (2017) evrokavSiris finansuri interesebis saziano danaSaulTa 

sisxlissamarTlebrivi devna daukavSirda axal institucias da devnis 

sekundarul-samarTlebrivi safuZveli Seicvala. isini samomavlod  

PIF _ danaSaulebis sferoSi yuradsaReb kriteriumebs adgenen. mosa-

lodnelia, rom evrokavSiris finansuri interesebis sisxlissamarT-

lebrivi dacva saqarTveloSi samomavlod materialur-samarTlebrivi 

mxriv ara  PIF _ konvenciiT, aramed  PIF _ direqtiviT ganisazRvreba. 

Tumca, savaraudod, gamoricxuli unda iyos, rom saqarTvelom moax-

dinos im danaSaulebis implementacia, romliTac evrokavSiris Se-

mosavlebis garantireba unda moxdes, vinaidan saqarTvelo ar ixdis 

evro kavSiris biujetSi Tanxas da ramdenadac cnobilia, mas ar Seaqvs 

sakuTari wvlili evrokavSiris SemosavlebSi. Sesabamisad, azri ar aqvs 

evrokavSiris Semosavlebis uzrunvelyofis Sesaxeb iseTi danaSaulis 

Semadgenlobebis SemoRebas (PIF _ direqtivis me-3 muxlis me-2 punqtis 

c da d qvepunqtebi), rogoricaa, magaliTad, dRg-s TaRliTobis axali 

Semadgenloba (PIF _ direqtivis me-3 muxlis me-2 punqtis d qvepunqti), 

radganac amis winapirobaa, rom TaRliTuri qmedebebiT evrokavSiris 

wevri saxelmwifos da amiT uSualod evrokavSiris sagadasaxado Semo-

savlebi Semcirdes.

administraciuli sanqciebis sferoSi OLAF-Tan TanamSromlobis 

paralelurad, sisxlissamarTlebrivi devnis da sanqciebis sfero-

Si evropuli prokuraturac gamoCndeba asparezze, magram am etapze 

zustad SeuZlebelia imis Tqma, saqarTvelosTan, rogorc arawevr 

1578 kritikulad am sakiTxze Esser, StV 2014, 494, 501; Zeder, StraFo 2014, 239, 246.
1579 Brodowski, StV 2017, 692.
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saxelmwifosTan, upiratesad OLAF iTanamSromlebs Tu mas sisxlis-

samarTlebrivi TanamSromlobis farglebSi mTlianad prokuratura 

Caanacvlebs da is iqneba erTaderTi partniori.
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I. Sesavali

winamdebare naSromSi erTi mxriv, mimoxiluli unda iqnas koruf-

ciis arsi1580, xolo meore mxriv, unda gamaxvildes yuradReba imaze, 

rom aRniSnuli danaSaulis sfero ar ganisazRvreba mxolod erovnu-

li regulaciebiT (da erovnuli politikiT) da aq aseve didi doziT 

iCens Tavs evropuli da saerTaSoriso zegavlena. maT bolo wlebSi 

calkeul saxelmwifoebSi gamoiwvies korufciis dasjadobis Tao-

baze materialuri samarTlis normaTa mniSvnelovani cvlilebebi da 

aRniSnuli gagrZeldeba aseve axlo momavalSic. amasTan, saerTaSo-

riso standartebi Semoifargleba mxolod materialur-samarTlebri-

vi regulaciebiT da sisxlis samarTlis procesis warmoebis Taobaze 

standartebi ar aris warmodgenili evropul da saerTaSoriso ko-

nvenciebSi, ris gamoc warmodgenili naSromi koncentrirebulia mate-

rialur-samarTlebriv regulaciebze. ra Tqma unda, miwuruls aseve 

ganxiluli iqneba samarTlebrivi daxmareba da gamoyenebiTi samarTali 

(minimum is, rac germaniis mier standartebis implementacias Seexeba). 

mokled iqneba warmodgenili germaniis erovnul samarTalSi implemen-

taciis sakiTxi, rac qarTuli samarTlisTvisac saintereso unda iyos. 

aqac, ra Tqma unda, igivenairad dgas implementaciis problemebi, gan-

sakuTrebiT ucxoeli Tanamdebobis pirebis mosyidvisaTvis sisxlis-

samarTlebrivi pasuxismgeblobis TvalsazrisiT.

amasTan, naSromi Sedgeba Semdegi ori nawilisagan: pirvel rigSi, 

mcire SesavaliT mokled ganisazRvreba is, Tu ra unda moviazroT 

korufciis cnebis qveS da ra ara. amis Semdeg ganxiluli iqneba, Tu 

ra zegavlena moaxdines evropulma (da amasTanave sxva saerTaSoriso) 

regulaciebma calkeuli saxelmwifoebis korufciis sisxlis samar-

Talze da ramdenad aris samomavlod mosalodneli Sesabamisi cvli-

lebebi. 

II. korufciis cneba

msoflioSi yvela Tanxmdeba imaze, rom korufcia gasakicxi ram 

aris da saWiroa mis winaarmdeg brZola. miuxedavad amisa, korufciis 

cnebis garkveviT gansazRvra aris metad rTuli. magaliTad, germa-

nuli sisxlis samarTlis kodeqsis 331-e da Semdgom paragrafebSi ar 

moiZebneba `korufciis~ cnebis `definicia~, aramed mxolod zogadad 

1580  Sead. korufciis cneba germanul literaturaSi: Androulakis, 2007; Bannenberg, 
2002; Claussen/Ostendorf, 2002; Dölling-Dölling, 2007; ders., ZStW 112 (2000), S. 334; Eser/Über-
hofen/Huber, 1997; Greeve, 2005; Gribl, 1993; Hardtung, 1994; Heinrich, NStZ 2005,  197, 256.
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aris aRwerili sxvadasxva danaSaulebrivi qmedebebi. 

klasikuri gagebiT korufciis qveS moiazreba saxelmwifo Zalau-

flebis borotad gamoyeneba ukanono upiratesobis misaRebad.1581 ro-

gorc wesi, upiratesobas iRebs Tavad damnaSave piri, anu is, vinc sxvas 

aZlevs misi mosyidvis SesaZleblobas. damnaSave aRWurvilia garkveuli 

maRali Tanamdebobrivi uflebamosilebiT saxelmwifoSi, pirvel rigSi 

saxelmwifo mmarTvelobaSi. aRniSnuli Zalauflaba mas unda aniWebdes 

gadawyvetilebebis miRebis uflebamosilebas, ra drosac sxva pirebi 

arian am gadawyvetilebebze damokidebulebi.  

amasTan, saxelmwifo Zalauflebis arsebiTi elemetia is, rom umetes 

SemTxvevebSi swored saxelmwifos gaaCnia monopolia. calkeul moqa-

laqeebs mxolod saxelmwifosgan da ZiriTadad Sesabamisi moxeleebis-

gan SeuZliaT miiRon garkveuli nebarTvebi an momsaxureba. ufro meti 

sicxadisTvis gamodgeba Semdegi magaliTi: moqalaqe iTxovs konkre-

tuli samsaxurisgan sastumros gaxsnis nebarTvas. Sesabamisi moxele 

yovelgvari dasabuTebis gareSe uars etyvis mas nebarTvis gacemaze 

da ambobs, rom igi nebarTvas mxolod maSin gascems, Tu mis pirad 

angariSze gadauricxaven 1000 evros. marTalia, am SemTxvevaSi Seu-

Zlia moqalaqes, romelic uflebamosilia miiRos aseTi nebarTva (Tuki 

igi akmayofilebs saTanado moTxovnebs da amdenad gaaCnia nebarTvis 

moTxovnis ufleba) mimarTos sasamarTlos da gaasaCivros nebarTvis 

gacemaze uari. sabolood moqalaqis moTxovna dakmayofildeba da sa-

samarTlo miscems mas aseT nebarTvas an daavaldebulebs Sesabamis 

samsaxurs nebarTvis gacemas. aRniSnuli procesi rogorc wesi gaWi-

anurdeba da gagrZeldeba ramodenime weli. am periodis ganmavlobaSi 

moqalaqes ufleba ar eqneba gaswios sastumro momsaxureba da mouwevs 

mas amisaTvis mocda. amiT miadgeba mas didi finansuri ziani, radgan 

am periodSi mas muSaobis da Semosavlis miRebis SesaZlebloba ar eqne-

ba. aRniSnuli danaklisi, romelsac igi sasamarTlos gziT miRebuli 

nebarTvis SemTxvevaSic ver aanazRaurebs, SuZlia mas Tavidan airi-

dos zemoxsenebuli moxelisTvis moTxovnili Tanxis gadaxdiT.  mo-

qalaqisTvis aRniSnuli warmoadgens ufro iaf da naklebad sarisko 

da swraf gamosavals, vidre sasamarTlo procesi. igive exeba iseT 

SemTxvevas, rodesac pirs surs binadrobis nebarTvis an vizis miReba. 

misTvis ar aris efeqturi, rodesac vizis gacema mTeli weli grZel-

1581  literaturaSi aris araerTi gzis mcdelobebi, rom korufciis aseTi far-

To cneba, romelic mag., uflebamosilebis borotad gamoyenebas da miTvisebasac 

garkveulwilad moicavs, SeizRudos; Sead. mxolod: federaluri kriminaluri sam-

saxuri, Lagebild Korruption Bundesrepublik Deutschland 2002, 4 (aq dasaxelebulia Svidi 

winapiroba); Semdeg aseve Dölling-Dölling, 2007, 1. Kap. Rn. 1 f.
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deba an rodesac igi saWiroebs mravalwlian sasamarTlo ganxilvebs. 

pirisTvis ufro efeqturia, roca igi konkretul moxeles uxdis 100 

evros da vizasac ukve momdevno dRisTvis iRebs. 

zemoqmedebis moxdenis aseTi SesaZleblobebi warmoadgenen swored 

korufciis Canasaxebs. daskvnis saxiT unda iTqvas Semdegi: moqalaqe 

aris damokidebuli im moxelis kanonier Tu ukanono moqmedebaze, 

romelmac unda gasces garkveuli nebarTva. Sesabamisad, moxeles 

gaaCnia garkveuli Zalaufleba moqalaqeze. amitom, am Zalauflebi-

dan gamomdinare gansakuTrebiT gasakicxia, rodesac moxele iTxovs 

fuls, raTa masze damokidebul moqalaqes gauwios iseTi samsaxuri, 

risi moTxovnis uflebac moqalaqes isedac gaaCnia. 

aseTi monopoliuri mdgomareoba ganasxvavebs saxelmwifo koruf-

cias kerZo korufciisgan: rodesac vinmes avtomobilis yidva surs da 

midis romelime saavtomobilo centrSi, aseT did gavlenas ar moaxdens 

is, Tu gamyidveli misgan avtomobilis miyidvis sanacvlod moiTxovs 

qrTamis saxiT mis kerZo angariSze Tanxis gadaricxvas. avtomobilis 

yidviT dainteresebul pirs aqvs aseve SesaZlebloba, avtomobilis 

sayi dlad wavides sxva saavtomobilo centrSi da iq SeiZinos avtomo-

bili. piri ar aris damokidebuli masze, rom unda SeiZinos mxolod 

konkretuli avtomobili konkretul saavtomobilo centrSi, konkre-

tuli gamyidvelisgan. swored arCevanis gakeTebis SesaZlebloba ga-

nasxvavebs avtomobilis SeZenas raime nebarTvis miRebisagan, radgan 

saxelmwifo nebarTvebis SemTxvevaSi, dainteresebul pirs ar aqvs 

imis SesaZlebloba, rom nebarTvis misaRebad mimarTos sxva saxelm-

wifo uwyebas. rogorc wesi, konkretuli nebarTvis gacema warmoad-

gens mxolod gansazRvruli Tanamdebobis piris kompetencias. Sesabam-

isad, calkeuli moqalaqeebi metad arian damokidebulebi saxelmwifo 

mosamsaxureebze, vidre kerZo mewarmeebze. monopolur mdgomareobas-

Tan dakavSirebuli aseTi damokidebuleba warmoadgens saxelmwifo ko-

rufciis gansakuTrebulad gasakicxaobis arsebiT aspeqts.

arsebobs aseve sxva garemoebac, rac damaxasiaTebelia korufci-

isTvis, kerZod, gaumWvirvaloba. rogorc wesi, korufcias adgili aqvs 

farulad. fulis gadaxda xdeba `magidis qveS~. verc xelmZRvaneli 

pirebi da verc sxvebi igeben raimes amis Taobaze. vinaidan, rogorc 

fulis gadamxdeli, ise fulis mimRebi (minimum germanuli samarT-

lis mixedviT) isjeba sisxlissamarTlebrivad, arcerTi maTgani amis 

Taobaze ar atyobinebs xolme policias. korufcia rCeba `uxilavi~. 

ZiriTadad mas arc pirdapiri msxverpli yavs: imiT, rom konkretuli 

pirovneba raime nebarTvas miiRebs an ver miiRebs, an policieli nasvam 

mZRols daakavebs anda nebas miscems gzis gagrZelebis, amiT uSualod 
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aravis ar adgeba ziani. rodesac qmedebas msxverpli ar hyavs, arc ara-

vin moiZebneba, vinc aseT qmedebas amxelda. rogorc ukve aRiniSna: 

korufcia ZiriTadad uxilavia. 

miuxedavad zemoaRniSnulisa, unda mieTiTos korufciis gamovli-

nebis or formas Soris arsebul gansxvavebaze, romelTa arseboba 

warmoadgens sazogadoebaSi korufciis gamovlinebis erTgvar sazoms: 

imisda mixedviT, Tu ra praqtikaa damkvidrebuli konkretul sazoga-

doebaSi, SesaZlebelia erTmaneTisgan gaimijnos Ria da faruli ko-

rufcia. pirvel maTganSi unda gavigoT korufciis iseTi forma, ro-

melic yvelsaTvis aSkarad SesamCnevia da mas arc aravin malavs, radgan 

igi saxelmwifo kontrolis sistemis ararsebobis gamo ar saWiroebs 

dafarvas! rodesac moqalaqem icis, rom sapolicio kontrolisas pol-

iciels fuli unda gadauxados, raTa ganagrZos gza da amas arc aravin 

malavs, adgili aqvs Ria, `aSkara~ korufcias. nebismierma icis is, rom 

amas yvela iTmens da aravis ar SeuZlia amis winaarmdeg raimes ga-

keTeba. imave SemTxvevasTan gvaqvs saqme, rodesac moqalaqem icis, rom 

raime nebarTvis misaRebad piradad moxeles unda gadauxados misgan 

moTxovnili garkveuli Tanxa. aseTi Ria korufcia SeiZleba arse bobdes 

mxolod iseT saxelmwifoebSi, sadac moxeleebis qmedebebi zemdgomi 

organoebis mier saTanadod ar kontrolirdeba. garda amisa, moxelee-

bis aseT saqciels, rogorc wesi, xelmZRvaneli Tanamdebobis pirebi 

iTmenen, romlebic aseTi TmenisTvis Tavismxriv iTxoven garkveul 

gasamrjelos. korufciis amgvari forma samarTlebrivi saxel mwifos 

funqcionirebis TvalsazrisiT Zalze saxifaToa. rodesac moqalaqem 

icis, rom saxelmwifoSi korufcia misaRebia, man isic icis, rom arc 

saxelmwifo mmarTveloba funqcionirebs da arc aravin icavs kanons. 

man icis, rom kanoni da realoba erTmaneTisgan daSorebulia. mas ar 

SeuZlia endos saxelmwifos da kanonierebas. amgvar pirobebSi SeuZle-

belia ganviTardes samarTlebriv-saxelmwifoebrivi Segneba. 

gansxvavebiT zemoaRniSnulisagan, sxvagvarad mimdinareobs faru-

li korufcia, romlis Tavidan acileba Znelia samarTlebriv saxelmwi-

foSic ki. aseTi formis korufciaSi moiazreba malulad ganxo-

rcielebuli korufcia, rac garegnulad ar aris SesamCnevi. igi aris 

gasaidumloebuli da piris korumpirebulobis Taobaze araferi ician 

arc xelmZRvanelma Tanamdebobis pirebma da arc kolegebma. aseTi ko-

rufciis forma Semoifargleba calkeuli SemTxvevebiT: calkeuli mo-

qalaqeebi korufcias ar moelian. aseT SemTxvevaSi moqalaqeTa rwmena 

saxelmwifo organoebis marTlzomier funqcionirebasTan dakavSirebiT 

naklebad aris Seryeuli vidre `Ria korufciis~ pirobebSi. moqalaqe 

gakvirvebulia da imedgacruebuli, Tu igi Seityobs korumpirebuli 
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moxelis Taobaze da aseT saqciels miawers mxolod Tavad am moxeles 

piradad an Sesabamis organos da ara saxelmwifos. mxolod maSin, Tu 

moqalaqe Tavs icavs konkretuli moxelis korufciuli qmedebisgan 

da amCnevs, rom sxva saxelmwifo organoebi, iqneba es policia, mmarT-

velobiTi organoebi an sasamarTlo, aseT qmedebebs xels afareben, 

Seiryeva misi ndoba korufciis fenomenis samarTlebriv-saxelmwifoe-

brivad gamklavebisa da Tavad samarTlebrivi saxelmwifos mimarT. 

aseTi abstraqtuli msjelobebi sapolicio kontrolis Semdeg 

maga liTze unda gaxdnen ufro gasagebi: moqalaqe avtomobilis marTvi-

sas daeqvemdebara sapolicio kontrols da policieli iTxovs misgan 

100 evros, raTa man SeZlos gzis gagrZeleba. Tuki igi ar gadaixdis 

moTxovnil Tanxas, maSin policieli xelketiT Caumsxvrevs mas manqa-

nis farebs da daajarimebs mZRols teqnikurad gaumarTavi avtomo-

biliT gadaadgilebis gamo. rodesac aseTi ram xdeba mxolod erTeul 

SemTxve vebSi, raTqma unda es moqalaqisTvis Zalze gamaRizianebelia. 

Tuki igi amxels am policielebs da misi gancxadeba darCeba ganuxi-

lveli, radgan man ver SeZlo daemtkicebina policielebis ukanono 

moqmedebebi, maSin moqalaqis marTlSegneba da samarTlebriv-saxelmwi-

foebrivi procesis mimarT ndoba Seiryeva. miuxedavad amisa, SeuZlia 

mas daabralos es mxolod erTeul SemTxvevebs da sxva drosac uSiS-

rad ganagrZos avtomobilis marTva. mas ar eqneba sxva policielebis 

SiSi, radgan igi yovelTvis imedovnebs, rom sapolicio kontroli, ro-

gorc wesi marTlzomierad ganxorcieldeba. magram sxvagvarad iqneba 

saqme, Tuki man icis, rom yoveli sapolicio kontrolisas mas igive 

safrTxe elis da icis aseve isic, rom sapolicio kontroli realurad 

xorcieldeba ara marTlwesrigis uzrunvelsayofad, aramed policiis 

mier damatebiTi Semosavlis misaRebad. aseTi Ria korufciis piro-

bebSi moqalaqis marTlSegneba da ndoba zogadad Seryeulia.

SesaZlebelia aseve erTmaneTisgan gaimijnos situaciuri da 

struqturuli korufcia.1582 situaciur korufciaSi (SemTxveviTi ko-

rufcia) moiazreba is, rom igi `situaciidan~ warmoiSoba da ar aris 

winaswar dagegmili da amasTan ar axasiaTebs gameorebadoba, struq-

turuli korufcia ki, gansxvavebiT amisgan, gulisxmobs xangrZlivi 

droiT Camoyalibebul korufciul saqmianobas, romelSic ZiriTadad 

monawileobs ramodenime piri da rasac gaaCnia garkveuli organize-

buli struqtura.

1582  ix. Dölling-Dölling, 2007, 6. Kap. Rn. 15 f.
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III. evropuli da saerTaSoriso zegavlena erovnul 

korufciis sisxlis samarTalze

swored ukanasknel wlebSia SesamCnevi mniSvnelovani evropuli 

da saerTaSoriso zegavlena erovnul korufciis sisxlis samarTal-

ze, rasac ufro axlos ganvixilavT. sakiTxis ganxilvis dros naTeli 

gaxdeba, rom germanul sisxlis samarTalis kodeqsSi aqamde ganxor-

cielebuli da samomavlod dagegmili cvlilebebi, kerZod, korufciis 

sisxlis samarTlis sferoSi, ganpirobebulia aRniSnuli zegavlenebiT. 

sakiTxis ganxilva ar unda Semoifarglos mxolod evrokavSiris ze-

gavlenebiT. araerTi saerTaSoriso organizacia dakavebuli iyo ko-

rufciis fenomeniT da maT ukve miiRes araerTi mniSvnelovani samarT-

lebrivi aqti, romlebic iTvaliswineben erovnuli korufciis sisxlis 

samarTlis gansazRvris TvalsazrisiT mniSvnelovan standartebs 

orive qveynisTvis. marTalia isini, rogorc ukve aRiniSna, ZiriTadad 

exebian materialuri sisxlis samarTlis sakiTxebs, Tumca maTSi nawi-

lobriv mainc mocemulia sisxlis samarTlis procesualuri aspeqtebi 

da regu laciebi erovnuli sisxlis samarTlisaTvis, rasac aq Sevexe-

biT aseve. qvemoT saubari gveqneba saxelmwifoTaSorisi da zesaxelm-

wifoebrivi zegavlenebis oTx gansxvavebul sferoze: gaero, ekonomi-

kuri Tanam Sromlobisa da ganviTarebis organizacia (ingl. abr. OECD), 
evrosabWo da aseve evrokavSiri.

1. korufciis winaaRmdeg gaeros konvencia

`korufciis winaaRmdeg~ 2003 wlis gaeros konvencia (UNCAC) Za-

laSi Sevida 2005 wlis 14 dekembers1583, romlis ratificirebac ukve 

moxda germaniis mier.1584 konvencia xelSemkvrel saxelmwifoebs, erTi 

mxriv avaldebulebs korufciis sawinaaRmdego prevenciuli RonisZie-

bebis ganxorcielebas (mux. 1 UNCAC) da meore mxriv, korufciis 

garkveuli formebis dasjas.1585  amis garda, konvencia iTvaliswinebs 

mocemul sferoSi saerTaSoriso TanamSromlobis valdebulebas.1586 

1583 ix. xelmomwer saxelmwifoTa nusxa BGBl. 2015 II, S. 140 ff.; ix. aseve http://www.unodc.
org/unodc/en/treaties/CAC/signatories.html (nanaxia: 2018 wlis 10 aprils).
1584 2014 wlis 27 oqtombris kanoni ̀ korufciis winaaRmdeg~ 2003 wlis 31 oqtombris 

gaeros SeTanxmebis Taobaze, BGBl. 2014 II, S. 762, ZalaSia 2014 wlis 12 dekembridan, 
BGBl. 2015 II, S. 140.
1585 `sisxlissamarTlebrivi devnisa da kriminalizaciis~ Taobaze SeTanxmebis me-3 

Tavi, 15-42-e muxlebi UNCAC.
1586 `saerTaSoriso TanamSromlobis~ Taobaze SeTanxmebis me-4 Tavis, 43-50 muxlebi 

UNCAC.
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amasTan, konvencia exeba rogorc sajaro, ise kerZo seqtors. erTi 

mxriv, gaTvaliswinebulia ucxoeli Tanamdebobis pirebisa da saerTa-

Soriso organizaciebis warmomadgenlebis mosyidvisaTvis sisxlissa-

marTlebrivi pasuxismgebloba.1587 meore mxriv, konvencia iTvaliswinebs 

aseve kerZo seqtorSi mosyidvisaTvis pasuxismgeblobis dawesebas.1588 
qvemoT mokled unda mimovixiloT konvenciis calkeuli regulaciebi:      

zogad debulebebSi (1-li Tavi) gansazRvrulia konvenciis miznebi, 

Tanamdebobis piris, ucxoeli Tanamdebobis pirisa da saerTaSoriso 

organizaciebis Tanamdebobis pirebis cnebebi. Tanamdebobis piris 

cnebis qveS gaerTianebulia yvela is piri, romelsac gaaCnia garkveuli 

funqcia sakanonmdeblo, aRmasrulebel an sasamarTlo xelisufleba-

Si, imisda miuxedavad, arian isini arCeulebi Tu daniSnulebi aRniSnul 

Tanamdebobebze (mux. 2 ̀ a~ qvepunqti UNCAC). is, rom deputatis Tanam-

deboba (`sakanonmdeblo organos wevri~) moculia aseve Tanamdebobis 

piris cnebiT, saerTaSoriso samarTliT aRiarebuli aseTi cneba ucxo 

iyo manamde germanuli samarTlisTvis.1589 koncencia exeba aseve saerTa-

Soriso organizaciebisa da ucxo qveynis Tanamdebobis pirebs (mux. 

2 `b~ da `g~ qvepunqtebi UNCAC). Tavad korufciis cneba ki ar aris 

gansazRvruli. Tumca konvenciaSi aris saubari sxvadasxva sazogadoe-

briv sferoebSi korufciis gamovlinebis formebze.

me-2 Tavi (mux. 5-14 UNCAC) adgens Tavidan acilebis RonisZiebebs 

politikuri `rbili midgomis~ farglebSi: TiToulma xelSemkvrel-

ma mxarem unda gansazRvros misi politikuri kulturis Sesabamisi 

politikuri da samarTlebrivi koncefcia an ganagrZos ukve arseb-

uli praqtika, rac gaaZlierebs samoqalaqo sazogadoebis CarTulo-

basa da samarTlebriv-saxelmwifoebriobas (mux. 5 UNCAC). aRniSnuli 

RonisZiebebi sistematurad unda gadamowmdes. aRniSnuli iTvalis-

winebs magaliTisaTvis finansurad da personalurad damoukidebeli 

antikorufciuli organos arsebobas (mux. 6 UNCAC), aseve Tanam-

debobebze gamwesebisa da Tanamdebobis pirebis saqmianobis gamWvir-

valobisa da obieqturobis uzrunvelyofas (mux. 7-9 UNCAC). Zalze 

sayuradReboa, gansakuTrebiT germaniisaTvis, konvenciis me-8 muxli, 

romelic iTvaliswinebs moxeleebis mier sajaro funqciis marTlzomi-

1587 ix. gansakuTrebiT me-16 muxli UNCAC _ `ucxoeli Tanamdebobis pirebis da 

saerTaSoriso organizaciebis Tanamdebobis pirebis mosyidva~.

1588 ix. gansakuTrebiT 21-e muxli UNCAC _ `mosyidva kerZo seqtorSi~.

1589 Sesabamisad germanul sisxlis samarTalSi moxeleebis korufcia (germaniis sisx-

lis samarTlis kodeqsis 331-e da momdevno paragrafebi) da parlamentis wevrebis 

korufcia (germaniis sisxlis samarTlis kodeqsis 108 e paragrafi) mocemulia ara 

mxolod sxvadasxva TavebSi, Sinaarsoblivad igi gansxvavebulad aris aseve mowes-

rigebuli.
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erad ganxo rcielebisaTvis qcevis wesebs. aRniSnuli wesebis Tanaxmad, 

Tanamdebobis pirebs ekisrebaT valdebuleba, daadeklariron magali-

Tad maTi anazRaurebadi saqmianoba, anabrebi, qoneba da mniSvelovani 

saCuqrebi an sxva iseTi Semosavlebi, rasac SeuZlia gamoiwvios maT 

samsaxurebriv saqmianobasTan dakavSirebiT interesTa konfliqti. am 

wesebis darRvevisaTvis xelSemkvrelma saxelmwifoebma unda gaiTval-

iswinon disciplinuri pasuxismgeblobis zomebi.

xelSemkvrel saxelmwifoebSi samarTlebrivi ganviTarebisaTvis 

mniSvnelovania konvenciis me-3 TavSi Tavmoyrili kriminalizaciisa 

da sisxlissamarTlebrivi devnis Sesaxeb normebi (mux. 15-2 UNCAC). 

aq gansazRvrulia calkeuli deliqtebisTvis danaSaulis Semadgenlo-

bebis SemoRebis valdebuleba. calkeuli wesebs Soris mniSvnelovani 

gansxvaveba mdgomareobs maT nawilobriv ofcionalur xasiaTSi: xel-

Semkvrel saxelmwifoebs eniWebaT ufleba, saTanado Sefasebis safuZ-

velze, uari Tqvan konkretuli qmedebebis dasjadobaze. dasjadobis 

Sesaxeb konvenciis regulaciebi Sinaarsobrivad esadagebian moqmed 

saerTaSoriso standartebs. xelSemkvrel saxelmwifoebs gaaCniaT 

gansakuTrebuli valdebuleba, rom dasjadad gamoacxadon erovnuli 

da ucxoeli Tanamdebobis pirebis mosyidva. ase magaliTad, konven-

ciis me-15 muxli iTvaliswinebs Tanamdebobis piris mosyidvis dasjis 

valdebulebas da iTxovs xelSemkvreli saxelmwifoebisgan saamisod 

sakanonmdeblo RonisZiebebis gatarebas, raTa yvela Sesabamisi moq-

medeba danaSaulis SemadgenlobaSi iyos sakmarisad gaTvaliswinebu-

li. amasTan akrZalulia: a) Tanamdebobis pirisaTvis dapirebis micema, 

SeTavazeba an gadacema, piradad an Suamavlebis daxmarebiT, Tavad 

Tanamdebobis pirisaTvis an sxva pirisaTvis raime aramarTlzomieri 

upiratesobisa, im mizniT, rom am Tanamdebobis pirma Tanamdebobrivi 

movaleobis Sesrulebisas  ganaxorcielos raime moqmedeba an Tavi Sei-

kavos am moqmedebisgan; b) Tanamdebobis piris mier, piradad an Suama-

vlebis daxmarebiT, moTxovna an raime aramarTlzomieri upirateso-

bis miReba Tavad Tanamdebobis pirisaTvis an sxva pirisaTvis, rom am 

Tanamdebobis pirma Tanamdebobrivi movaleobis Sesrulebisas ganaxo-

rcielos raime moqmedeba an Tavi Seikavos am moqmedebisgan.

aseTive regulaciaa gaTvaliswinebuli konvenciis me-16 muxliT 

ucxoeli da saerTaSoriso organizaciebis Tanamdebobis pirebis Sem-

TxvevebSic. konvenciis me-17 muxli avaldebulebs xelSemkvrel saxel-

mwifoebs saWiro sakanonmdeblo an sxva RonisZiebebis gatarebas, raTa 

sisxlissamarTlebrivad daisajos Tanamdebobis piris mier ufle-

bamislebis borotad gamoyeneba, miTviseba an raime qonebis gaflang-

va. aRniSnuli normebi cxadyofen, rom konvencia korufciis cnebas 
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ufro farTo mniSvnelobas aniWebs da ar Semoifargleba klasikuri 

korufciuli deliqtebiT. konvenciis me-15-me-17 muxlebi Tavisi si-

tyvasityviTi mniSvnelobidan gamomdinare, warmoadgenen saerTaSo-

risosamarTlebrivad mavaldebulebel normebs da amitom, saxelmwi-

foebma isini aucileblad unda gaiTvaliswinon erovnul samarTalSi.  

zemoaRniSnulis garda, konvencia iTvaliswinebs politikis sfero-

Si korufciuli qmedebebis gamovlenis dasjadobis Taobaze calkeul 

normebs, Tumca maTi Sidasaxelmwifoebriv samarTalSi implementa-

cia ofcionaluria. magram, aRniSnuli ar aTavisuflebs xelSemkvrel 

saxel mwifoebs, aseTi normebis implementaciis Taobaze saTanado mo-

sazrebebis warmodgenis valdebulebebisgan. amis magaliTad gamodgeba 

konvenciis me-18 muxli, romelic exeba zegavleniT vaWrobas („trading in 
infl uence~). normiT gaTvaliswinebuli qmedebis Semadgenloba ukavSird-

eba zegavlenis moxdenis dapirebas pirdapir an arapirdapir sargeb-

lis miRebis sanacvlod, iseve rogorc es damaxasiaTebelia koruf-

ciuli deliqtebisaTvis. am SemTxvevaSi Tavad Tanamdebobis pirs ar 

gaaCnia is uflebamosileba, rom Tavad ganaxorcielos saboloo miznis 

misa Rwevad saWiro moqmedeba, magram SeuZlia gadawyvetilebis mimReb 

Tanamdebobis pirze zegavlenis moxdena garkveuli sargeblis miRebis 

sanacvlod.1590 aseTi qmedebebi penalizaciis gareSe darCebodnen 

dausjeli (ise rogorc, es germanuli samarTlis SemTxvevaSi xdeba).
konvenciis me-19 muxli zogadad exeba Tanamdebobis borotad 

gamo yenebas. aRniSnuli normis Tanaxmad, xelSemkvrelma saxelmwi-

foebma unda ganixilon saWiro sakanonmdeblo da sxvagvari zomebis 

miReba, romelic Tavidan aicilebs Tanamdebobis pirebis mxridan Tavi-

anTi uflebamosilebis borotad gamoyenebas. unda aikrZalos samsaxu-

rebrivi uflebamosilebis an samsaxurebrivi mdgomareobis borotad 

gamoyeneba, anu kanonsawinaaRmdego moqmedebis an umoqmedebis Cadena, 

Tanamdebobis piris mier Tavisi funqciebis Sesrulebisas, raTa miiRos 

aramarTlzomieri upiratesoba TavisTvis an sxva pirisTvis. 

me-20 muxli ki iTvaliswinebs ukanono gamdidrebas farTo gage-

biT. aRniSnuli gagebulia, rogorc Tanamdebobis piris qonebis mniS-

vnelovani zrda, rodesac igi imdenad aWarbebs mis kanonier Semosavals, 

rom mas ar SeuZlia es gonivrulad daasabuTos. cota gaugebaria, Tu 

ra formiT unda dasabuTdes qonebis warmomavlobis kanoni ereba. kon-

venciaSi arsebuli aseTi formulireba SeiZleba gagebul iqnas aseve 

mtkicebis tvirTis pirisTvis dakisrebaSi, rac calkeul saxelmwifoe-

bSi rTulia aseTi regulacia nacionaluri samarTliT iqnas gaTval-

1590 ix. qvemoT IV 2.
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iswinebuli. ase magaliTad, aseTi daTqmis pirdapir gadatana germania-

Si winaaRmdegobaSi movidoda germaniis ZiriTadi kanonis 103-e muxlis 

me-2 punqtTan, adamianis uflebaTa da ZiriTad TavisuflebaTa dac-

vis evropuli konvenciis me-6 muxlis me-2 punqtTan, aseve germanu-

li sisxlis samarTlis saproceso kodeqsis 261-e muxlTan, vinaidan 

dairRvevoda am normebiT gaTvaliswinebuli `in dubio pro reo~-s princi-

pi. amasTan, konvenciis 31-e muxli iTvaliswinebs qonebis dayadaRebas, 

rodesac igi korufciuli danaSaulis Cadenis gziT aris miRebuli. im-

isaTvis, rom arsebobdes aRsrulebis qmediTi meqanizmebi, nawilobriv 

gaTvaliswinebulia sabanko saidumloebis dacvis Sesusteba. msgavsad 

konvenciis me-20 muxlisa, konvenciis 31-e muxlic iTva liswinebs mt-

kicebis tvirTis pirisTvis dakisrebis SesaZleblobas.

saerTaSoriso TanamSromlobis sakiTxi gaTvaliswinebulia konven-

ciis me-4 nawilSi (mux. 43-50 UNCAC). gadacemisa da samarTlebrivi 

daxmarebis tradiciuli principebi aqac moqmedeben. Tumca gansxvave-

bulad moqmedebs samarTlebrivi daxmarebisas ormxrivi dasjadobis 

savaldebulobis principi. am SemTxvevaSi SezRudulad aris SesaZle-

beli xelSemkvreli saxelmwifos uari samarTlebriv daxmarebaze im 

mizeziT, rom mis qveyanaSi aRniSnuli qmedeba ar aris dasjadi. 

konvenciis me-5 nawili eTmoba sazRvargareT gadagzavnili qonebis 

gamartivebulad ukan gadacemas (mux. 51-59 UNCAC), rac gansakuTrebiT 

mniSvnelovania maRali korufciuli riskis matarebeli ganviTarebadi 

qveynebisaTvis. xelSemkvrel saxelmwifos gaaCnia korufciuli dana-

Saulis gziT miRebuli qonebis ukan gadacemis valdebuleba im saxelm-

wifosTvis, sadac kanonier ZalaSia ganaCeni Sesuli. amasTan, gaTval-

iswinebulia samarTlebriv daxmarebaze uaris Tqmis safuZvlebi.

konvenciis me-6 nawili Seexeba teqnikur daxmarebasa da informaci-

is gacvlas. me-7 nawili iTvaliswinebs konvenciis implementaciisa da 

Sesrulebis kontrolis Taobaze normebs. sabolood, konvenciis 63-e 

da Semdgom muxlebSi aris gaTvaliswinebuli safuZvlebi konvenciis 

gamoyenebisa da implementaciisTvis kontrolis meqanizmebis Taobaze.

2. ekonomikuri TanamSromlobisa da ganviTarebis organizaciis 

konvencia ucxoeli Tanamdebobis pirebis mosyidvis winaaRmdeg

ekonomikuri ganviTarebisa da TanamSromlobis organizaciis 

(ingl. abr. OECD) mier, 1997 wels miRebul iqna konvencia saerTaSori-

so saqmiani urTierTobebis farglebSi ucxoeli Tanamdebobis pirebis 
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mosyidvis winaaRmdeg.1591  germaniac am organizaciis 35 wevr qveyanas 

Sorisaa, romelic didwilad evropuli saxelmwifoebisgan Sedgeba, 

Tumca masSi aSS da iaponiac arian gaerTianebulni. germaniam konvenci-

is ratifikacia 1998 wels moaxdina. is, sxva valdebulebebTan erTad, 

wevri saxelmwifoebisgan moiTxovs sisxlissamarTlebrivi RonisZie-

bebis gatarebas meqrTameobis winaaRmdeg. garda amisa, mag. akrZalu-

lia qrTamis saxiT gadaxdili Tanxebis gadasaxadebis daangariSebisas 

CaTvla, rogorc gasavlis (germaniaSi es jer kidev SeiZleba).

 

a) konvenciis mniSvnelovani samarTlebrivi aspeqtebi

konvenciis mizania saerTaSoriso korufciis winaaRmdeg efeqturi 

meqanizmebis Seqmna. mTavari moTxovnaa ucxoeli Tanadebobis pirebis 

mosyidvis winaaRmdeg sisxlissamarTlebrivi Semadgenlobis SemoReba 

(mux. 1 abz. 1) da samewarmeo pasuxismgeblobis fraglebSic Sesabamisi 

dasjadobis dadgena (mux. 2 abz. 1). danaSaulebrivi gziT mopovebuli 

qoneba konfiscirebul unda iqnas (mux. 3 abz. 3). konvencia exeba mxo lod 

momsyidvelis dasjadobis sakiTxebs, mosyiduli piri ara wevr saxel-

mwifoSi romc imyofebodes. pirveli muxlidan gamomdinare, xelmom-

weri saxelmwifoebi valdebulni arian ucxoeli Tanamdebobis pirebis 

momsyidvelebi iseTive simkacriT dasajon, rogorc es Sidasaxelmwi-

foebrivi moxelis mosyidvis SemTxvevaSi moxdeboda. mosyidva niSnavs 

moxelis an sxva pirisadmi piradad an sxva piris meSveobiT aramarTl-

zomieri finansuri Tu sxva saxis sargeblis  ganzrax SeTavazebas, da-

pirebas, gadacemas, raTa man Tanamdebobrivi uflebamosilebis ganxor-

cielebisas da movaleobebis Sesrulebisas mis sasargeblod imoqmedos 

an Tavi Seikavos moqmedebisgan da am gziT momsyidvelma saerTaSoriso 

saqmiani urTierTobis farglebSi mniSvnelovani sargebeli miiRos 

(mux. 1 abz. 1).

wevri saxelmwifoebis samarTlSi Tanamdebobis piris cneba sxva-

dasxvanairad ganimarteba. aqedan gamomdinare, konvencia pirveli mux-

lis meoTxe abzacis `a~ qvepunqtSi erTian definicias adgens. Tanamde-

bobis pirad iTvleba piri, romelic sxva saxelmwifoSi arCeviT an 

daniSvniT Tanamdebobas ikavebs sakanonmdeblo, aRmasrulebel an 

marTl msajulebis sferoSi. aseve, Tanamdebobis pirad iTvleba nebismi-

eri piri, romelic sxva saxelmwifosTvis muSaobs, iqneba es konkretul 

administraciul organoSi Tu sxva sajarosamarTlebrivi funqciebis 

ganmaxorcilebel sawarmoSi. garda amisa, SeTanxmebidan gamomdinare, 

1591 Semoklebulad: mosyidvis saerTaSoriso konvencia; Sead. Hecker, 2015, S. 160 f.; 
Hetzer, NJW 2004, 3746, 3747; aqtualuri ratifikacis statusi ix. http://www.oecd.org/
daf/anti-bribery/WGBRatifi cationStatus.pdf (nanaxia: 2018 wlis 10 aprils).
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Tanamdebobis pirebad iTvlebian saerTaSoriso organizaciebis Tanam-

debobis pirebi an maTi warmomadgenlebi. aRniSnuli farTo ganmarte-

ba moicavs calkeul saxelmwifoebSi arsebul sxvadasxva ekonomikur 

models, vinaidan privatizaciis procesi sakmaod aris win wasuli. Se-

sabamisad, sajarosamarTlebriv sawarmoebs, maTi iuridiuli formis 

miuxedavad, miekuTvnebian is sawarmoebi, romlebic uSualod an Tun-

dac arauSulod sajaro xelSia. 

konvenciaSi pirdapir ar Cans, magram misi Sinaarsidan gamomdin-

are ikiTxeba ori SezRudva, romelic mis gamoyenebas exeba. pirveli 

_ konvencia ar vrceldeba iseTi sargeblis SeTavazebaze, romelic 

Sidasaxe lmwifoebrivi samarTliT erTmniSvnelovnad dasaSvebia an 

savaldebuloc kia. meore _ konvenciis ganmartebiTi baraTis N9 ar 

avrcelebs sisxlissamarTlebrivi dasjadobis valdebulebas e.w. `fa-
cilitation paymaent~-ze. masSi igulisixmeba mcire mniSvnelobis Tanxis 

gadaxda Tanamdebobis pirisaTvis, raTa man mag. gasces cnoba an ne-

barTva. aseTi qmedebebi, mTlianobaSi, marTalia, marTlsawinaaRdegod 

iTvleba, magram ar Seicavs saerTaSoriso ekonomikuri urTierTo-

bebisTvis mniSvnelovan safrTxeebs. Sesabamisad, garedan, konvenci-

idan gamomdinare, sxva saxelmwifos mier amis kriminalizeba ar aris 

aucilebeli. amis prevencia TviTon saxelmwifoebma unda moaxdinon  

TavianTi Sexedulebisda mixedviT.

konvenciidan gamomdinare unda moxdes aseve iuridiuli pirebis 

saTanado sanqcireba. meore muxlis mixedviT, xelmomwerma saxelmwi-

foebma es yvela Sesabamis normaSi unda gaiTvaliswinon. Tumca, vi-

naidan yvela saxelmwifoSi ar aris iuridiuli pirebis dasjadoba 

aRiarebuli, germaniaSi pasuxismgebloba dadgenilia administraciul 

samarTalSi, mux. 3 abz. 2.

konvenciis meoTxe muxli exeba gansjadobis sakiTxebs da is erT-

gvari kompromisia sxvadasxva samarTlebriv tradiciebs Soris. masSi 

asaxulia erTi mxirv, teritoriulobis principis viwro ganmarteba da 

meore mxriv, moqalaqeobisa da aqtiuri personalurobis principebi, 

imdenad, ramdenadac maT wevri saxelmwifoebi aRiareben. 

mosyidvasTan (1-3 muxlebi) erTad konvenciis me-7-8 muxlebi mas-

Tan dakavSirebul qmedebebsac Seicavs. mag. aRniSnuli muxlebidan 

gamomdi nare wevr saxelwifoSi dasjadi unda iyos qrTamis mimRebis 

mier ganxorcielebuli fulis gaTeTrebac (mux. 7). winaaRmdeg SemTx-

vevaSi mxolod aqtiuri mosyidva iqneboda dasjadi. konvenciis merve 

muxlidan gamomdinare wevri saxelmwifoebi aseve valdebulni arian 

win aRudgnen iseT sabuRaltro da finansur manipulaciebs, romlebic 

xels uwyoben qrTamis dafarvas. amaSi ZiriTadad igulisxmeba saidum-



655

lo angariSebis gamovlena, sadac msgavsi Tanxebi moZraobs. buRal-

truli monacemebi Sesabamis dokumentebSi iseTi xarisxiT unda iyos 

Setanili, rom SesaZlebeli iyos mimdinare saqmiani urTierTobebis 

legitimurobis verifikacia.  

konvenciis me-9-11 muxlebi saerTaSoriso urTierTdaxmarebis 

sakiTxebs exeba. vinaidan korufcia saerTaSoriso fenomenad iTvleba 

da masTan brZolas mxolod saerTaSoriso doneze aqvs azri, konvencia 

amasTan dakavSirebiT mTel rig debulebebs Seicavs. wevr saxelmwi-

foebs sakmaod didi moculobiT ekisrebaT urTierTdaxmarebis val-

debuleba. konvencis me-9 muxlis meore abzacidan gamomdinare, samar-

Tlebrivi urTierTdaxmarebis dros ar aqvs mniSvneloba, Txovnis 

mimReb saxelmwifoSi isjeba Tu ara relevanturi qmedeba. mTavaria, 

is konvenciidan gamomdinare eqvemdebarebodes sisxlissamarTlebriv 

sanqcirebas. me-9 muxlis mesame abzaci aseve moiTxovos sabanko said-

umloebis wesebis konvenciasTan morgebas da man urTierTdaxmarebas 

xeli ar unda SeuSalos. ucxoeli Tanamdebobis pirebis mosyidvac is 

qmedebaa, romelic eqstradicias gzas uxsnis (mux. 10, abz. 1). Tu sax-

elmwifo eqstradiciaze mainc uars ambobs, maSin `aut dedere aut iudicare~ 
principidan gamomdinare, is valdebulia TviTon dasajos piri efeq-

turad. pasuxisgebaSi micema konvenciis 1-3 muxlebis Sesabamisad unda 

moxdes. saxelmwifoebs Soris komunikacias xels uwyobs is faqtic, 

rom isini valdebulni arian ekonomikuri ganviTarebisa da TanamSrom-

lobis organizacias Seatyobinon, Tu romeli organoa maTi mxridan 

korufcis sakiTxebze pasuxismgebeli. amiT saxelmwifoebs SeuZliaT 

pirdapir mimarTon sxva saxelmwifoebis saTanado uwyebebs samarT-

lebrivi daxmarebisa da eqstradiciis sakiTxebTan dakavSirebiT, ise, 

rom diplomatiuri arxebis gamoyeneba saWiro aRaraa.  

konvenciis standartebis dacva savaldebuloa. amis kontroli 

xorcieldeba transnacionaluri meqrTameobis samuSao jgufis mier 

(konvenciis mux. 12). standartebis Sesrulebis angariSebs saxelmwi-

foebi erTmaneTs umowmeben, riTac garkveuli sagareo wnexi warmoiqm-

neba.

b) transformacia germanul samarTalSi

germanul samarTalSi konvenciis implementacia jer kidev 1998 

wels ganxorcielda. samwuxarod, sisxlis samarTlis kodeqsSi ar 

momxda ra Sesabamisi cvlilebebis asaxva ucxoel Tanamdebobis pirebT-

an mimarTebaSi, rac bevrad ufro swori iqneboda. amis nacvlad miRe-

bul iqna specialuri, sul raRac 4 paragrafisgan Semdgari kanoni 
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`saerTaSoriso meqrTameobasTan brZolis winaaRmdeg~.1592 is, marTalia, 

ar Seicavda sisxlissamarTlebriv Semadgenlobebs, magram garkveul 

SemTxvevebSi ucxoel Tanamdebobis pirebs uTanabrebda germanel 

Tanamdebobis pirebs.

mxolod kurufciasTan brZolis Sesaxeb meore kanoniT1593 mox-

da sisxlis samarTlis kodeqsSi zemoTnaxsenebi specialuri kanonis 

mniSvnelovani nawilis sisxlis samarTlis kodeqsSi integrireba da 

sanqciebis gamkacreba.1594 ucxo qveynebisa da saerTaSoriso orga-

nizaciebis Tanamdebobis pirebs daeTmo calke, 335 a paragrafi. adrin-

delisgan gansxvavebiT, sisxlis samarTlis kodeqsma moicva ucxoeli 

Tanamdebobis pirebis mxridan pasiuri korufciis Cadenac, anu qrTamis 

aReba (§332). Sesabamisad, germanias SeuZlia dasajos is ucxoeli Tanam-

debobis pirebic, romlebic aiReben qrTams da am gziT daazianeben 

TavianTi saxelmwifoebis samarTlebriv sikeTeebs.

§335 a germaniis ssk-is 331-334-e paragrafebSi aRweril Semadgen-

lobebTan mimarTebaSi ucxoel da saerTaSoriso Tanamdebobis pirebs 

uTanabrebs germanel mosamarTleebs, sxva moxeleebs, bundesveris ja-

riskacebsa da sajaro miznebisTvis dasaqmebul sxva pirebs. Tumca, 

es midgoma exeba mxolod, ase vTqvaT, iseT mZime Semadgenlobebs, ro-

goricaa qrTamis aReba, §332 da qrTamis micema, §334 da romlebic 

pirdapiraa dakavSirebuli Tanamdebobis piris mxridan araTanazomier 

qmedebasTan. yuradReba unda mieqces imasac, rom dasjadoba vrcel-

deba mxolod samomavlod gansaxorcielebeli qmedebisTvis qrTamis 

micemaze/aRebaze da ara warsulSi ganxorcielebuli qmedebisTvis.

3.  evrosabWos konvencia korufciis Sesaxeb

saerTaSoriso zegavlenebi nacionalur sisxlis samarTalze kar-

gad Cans germaniaSi1595 korufciis Sesaxeb evrosabWos sisxlissamarT-

lebrivi konvenciis magaliTze.1596 konvencia miRebul iqna 1999 wlis 27 

1592 Gesetz zur Bekämpfung internationaler Bestechung vom 10. September 1998, BGBl. 1998 II,  
2327.
1593 Gesetz zur Bekämpfung der Korruption vom 20. November 2015, BGBl. 2015 I, 2025.
1594 germaniaSi korufciasTan dakavSirebuli sisxlis samarTlis kodeqsis cvlile-

bebis (mravaljeradi) mcdelobebis Sesaxeb ix. BT-Drucks. 16/6558; BT-Drucks. 18/4350; 
krit.: Schünemann, ZRP 2015, 68 ff.
1595 European Treaty Series (ETS) Nummer 173. 
1596 Sead. germaniis mTavrobis sakanonmdeblo proeqti, romlidan gamomdinare nebi-

smieri cvlileba nawilobriv mainc am konvenciaze akeTebs miTiTebas, BT-Drucks. 
18/4350, 12 f.
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ianvars da 2002 wlis pirveli ianvrisTvis ZalaSi Sevida im saxelmwi-

foebSi, romlebmac manamde misi ratifikacia moaxdines.1597 amis garda 

arsebobs konvenciis damatebiTi oqmic, miRebuli 2003 wels.1598 aRniS-

nuli konvenciac adgens aqtiur Tu pasiur korufciasTan brZolis 

standartebs, rogorc sajaro, aseve kerZo seqtorSi.1599 es dokumenti 

evrosabWos sakmaod ambiciuri ganacxadia, romlis mizania rac Sei-

Zleba meti korufciuli danaSaulebis erTiani standartebiT dasja. 

konvenciasTan mierTeba SesaZlebelia arawevri saxelmwifoebisTvisac. 

misi ganxorcielebis koordinacia xdeba GRECO-s (Group of States against 
Corruption) mier.1600

evrosabWos konvencia Sidasaxelmwifoebrivi moxeleebis dasjas-

Tan erTad ucxoeli Tanamdebobis pirebis sisxlissamarTlebrivi 

sanqcirebis valdebulebasac adgens (mux. 5-6). aRniSnuli vrceldeba 

saerTaSoriso organizaciebSi dasaqmebul pirebzec (mux. 9). danaSau-

lebrivi qmedebebis Sinaarsi ar aris saerTaSoriso saqmiani urTier-

TobebiT SezRuduli, rogorc es ekonomikuri TanamSromlobisa da 

ganviTarebis organizaciis konvenciaSia gansazRvruli. garda amisa, 

me-7-8 muxlebiT dadgenilia mTeli rigi valdebulebebisa kerZo seq-

torSi korufciasTan mimarTebaSi. es konvenciac aseve adgens adgilo-

brivi da saerTaSoriso parlamentebis (mag. evrokavSiris parlamenti) 

wevrebis sisxlissamarTlebriv dasjadobas korufciuli danaSaulebis 

Cadenisas (me-4 da me-10 muxlebi).

konvenciis avtorebis miziani iyo, rac SeiZleba meti korufciuli 

qmedebebi moeqciaT masSi. mas ekonomikuri TanamSromlobisa da ganvi-

Tarebis organizaciis konvencias Tu SevadarebT, am sxvaobas aSkarad 

davinaxavT. mag. evrosabWos konvencia vrceldeba saerTaSoriso orga-

nizaciebisa da sasamarTloebis mosamarTleebis aqtiur da pasiur mos-

yidvaze (mux. 9-11). aseve, gansxvavebiT meore konvenciisgan, evrosab Wos 

konvenciis me-19 muxli sanqciebTan dakavSirebiTac detalur daTqmebs 

Seicavs da ar axdens delegirebas wevr saxelmwifoebze. am konvencia-

Sive pirvelad iqna dadgenili zegavleniT vaWrobis (trading in infl uence) 
dasjadobac  (mux. 12), Tumca es kerZo seqtorze ar vrceldeba.1601 

korufciasTan dakavSirebuli sxva qmedebebic (mag. fulis gaTeTreba, 

1597 Hecker, 2015, S. 164.
1598 Zusatzprotokoll zum Strafrechtsübereinkommen über Korruption vom 15. Mai 2003, ETS Num-
mer 191.
1599 Hecker, 2015, 164. 
1600 jgufis Semadgenlobis Sesaxeb ix. https://www.coe.int/en/web/greco/home (nanaxia: 2018 
wlis 10 aprils).

1601 ix. krebulSi am sakiTxTan dakavSirebiT Tavi IX 2.
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sabuRaltro monacemebis gayalbeba) aseve sanqcirebas eqvemdebareba 

(mux. 13-14). mTlianobaSi saxelmwifoebma efeqturi sanqciebi unda 

daadginon saeqstradicio patimrobis gamoyenebis SesaZleblobasTan 

erTad (mux. 19). gaTvaliswinebulia iuriduli pirebis  dasjadobis 

valdebulebac konvenciaSi mocemuli danaSaulebis Cadenisas, Tu Ses-

aZlebelia, rom es fuladi jarimebis saxiT ganxorcieldes  (mux. 18). 

garda amisa, konvenciaSi saubaria Tanamonawileobis, gansjadobis, mow-

meTa dacvis, mtkicebulebebis mopovebisa da konfiskaciis sakiTxeb-

ze. efeqturi gamoZiebisa da sisxlissamarTlebrivi devnis miznebidan 

gamomdinare konvencia gaZlierebul saerTaSoriso urTierTTanamS-

romlobas moiTxovs (samarTlebrivi daxmareba, eqstradicia, informa-

ciis miwodeba; mux. 25-31).

damatebiTi oqmiT, romlis ratificirebac germaniam 2017 wlis 

10 maiss ganaxorciela, konvenciis moqmedeba gavrcelda arbitraJis 

wevrebsa da nafic msajulebzec. oqmis xelmomwerma saxelmwifoebma 

unda miiRon saTanado zomebi aRniSnuli pirebis aqtiuri da pasiuri 

mosyidvis dasasjelad. 

meqrTameobasTan dakavSirebul samoqalaqosamarTlebriv Sedegebs 

aregulirebs sxva, evrosabWos samoqalaqosamarTlebrivi konvencia.1602 

garda amisa, evrosabWom sxva sarekomendacio dokumentebic SeimuSa-

va.1603 

dReisaTvis evrosabWos konvencia ratificirebuli misi yvela, 

47 wevri saxelmwifos mier.1604 germanias amisTvis didi xani dasWirda. 

rati fikacia mxolod 2017 wlis 10 maiss ganxorcileda damatebiT oqm-

Tan erTad da ZalaSi pirvel seqtembers Sevida. ratifikaciis procesis 

Seferxeba gamoiwvia im faqtma, rom konvenciis yvela standarti ar iyo 

asaxuli Sida kanonmdeblobaSi. gansakuTrebiT es exeboda deputatebis 

mosyidvis dasjadobas. aRniSnuli mxolod mogvianebiT, sisxlis samar-

Tlis kodeqsSi Setanili cvlilebebis gziT ganxorcielda.1605

1602 European Treaty Series (ETS) Nummer 174.
1603 mag. `Twenty Guiding Principles against Corruption (Resolution (97) 24)~, `Recommendation 
on Codes of Conduct for Public Offi cials (Recommendation No. R [2000] 10)~ . aseve `Recom-
mendation on Common Rules against Corruption in the Funding of Political Parties and Electoral 
Campaigns (Recommendation Rec(2003)4)~ (https://www.coe.int/web/greco/home).
1604 aqtualuri statusi ix. unter https://www.coe.int/en/web/conventions/full-list/-/conven-
tions/treaty/173/signatures (nanaxia 2018 wlis 10 apils). sainteresoa, rom belorusmac 

moawera konvencias xeli da ratifikaciac moaxdina, meqsikam da aSS-m ki jerjero-

biT mxolod xeli moaweres. aRniSnuli saxelmwifoebi ar arian evrosabWos wevrebi.

1605 BT-Drucks. 18/476. 



659

4. evrokavSiri

evrokavSirma jer kidev 1996 wels miiRo `evropis gaerTianebebis 

finansuri interesebis dacvis Sesaxeb konvenciis pirveli oqmi~.1606 

miuxedavad imisa, rom saTaurSi pirdapir araa miTiTebuli, oqmi evro-

kavSiris wevr saxelmwifoebs avaldebulebs, rom korufciis maregu-

lirebelma sisxlis samarTalma moicvas iseTi korufciuli qmedebebi, 

romlebic mimarTulia evropeli Tanamdebobis pirebis mimarT. aRniS-

nuli valdebulebis safuZvels warmoadgens is, rom aseTi qmedebebi 

uSualo kavSirSia evrokavSiris finansuri interesebTan.  garda amisa, 

evrokavSirSi imave wels miRebul iqna `evropis gaerTianebebisa an ev-

rokavSiris wevri saxelmwifoebis Tanamdebobis pirebis monawileobiT 

Cadenili korufciis winaaRmdeg brZolis~ konvencia.1607 mocemuli kon-

vencia moiTxovs, rom masSi aRniSnuli qmedebebi dasjadad gamocxad-

des. aRsaniSnavia, rom evropuli gaerTianebebis da evrokavSiris mier 

dRemde miRebuli samarTlebrivi regulaciebi Sinaarsobrivad did-

wilad modis am ukanasknelTan SesabamobaSi. 

„evropis gaerTianebebis finansuri interesebis dacvis Sesaxeb~ 

konvenciis pirveli oqmis pirvel muxlSi ganmartebulia mniSvenovani 

cnebebi.1608 igi ganasxvavebs Tanamdebobis piris mier Cadenil `aqtiur~ 

da `pasiur~ korufcias. aseve mocemulia `Tanamdebobis piris~ farTo 

ganmarteba (rogorc erovnul, isev evrokavSiris doneze) da gansaz-

Rvrulia konufciuli danaSaulebisTvis saTanado sasjelebi. sxva 

saerTaSoriso konvenciebis Sesabamisad, aqtiurma korufciam unda 

moicvas iseTi SemTxvevebi, romelSic damnaSave `Tanamdebobis pirs~ 

qrTams aZlevs an qrTams hpirdeba (konvenciis me-2 muxli). amis sapir-

ispirod, pasiurma korufciam (meqrTameoba) unda moicvas iseTi Sem-

Txvevebi, romelSic Tanamdebobis piri qrTams iRebs (konvenciis me-3 

muxli). oqmi korufciis samarTlebriv Sedegebzec amaxvilebs yurad-

1606 sabWos 1996 wlis 27 seqtembris samarTlebrivi aqti `evropuli gaerTianebis 

finansuri interesebis dacvis Sesaxeb~ konvenciis pirveli oqmis SemuSavebis Ses-

axeb, Amtsblatt C 313 vom 23.10.1996,  2.
Rechtsakt des Rates vom 27. September 1996 über die Ausarbeitung eines Protokolls zum Überein-
kommen über den Schutz der fi nanziellen Interessen der Europäischen Gemeinschaften, Amtsblatt C 
313 vom 23.10.1996,  2.
1607 sabWos 1997 wlis 26 maisis samarTlebrivi aqti `evropis gaerTianebebisa an ev-

rokavSiris wevri saxelmwifoebis moxeleebis monawileobiT Cadenili korufciis 

winaaRmdeg brZolis~ konvenciis Taobaze, Amtsblatt C 195 vom 25.06.1997, 2.
Rechtsakt des Rates vom 26. Mai 1997 über ein Übereinkommen […] über die Bekämpfung 
der Bestechung, an der Beamte der Europäischen Gemeinschaften oder der Mitgliedstaaten 
der Europäischen Union beteiligt sind, Amtsblatt C 195 vom 25.06.1997,  2.
1608 Amtsblatt Nr. C 313 vom 23.10.1996, S. 4 = EUR-Lex 31996F1023(01).
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Rebas. mis Tanaxmad, damnaSaves unda Seefardos efeqturi, Tanazom-

ieri da Semakavebeli sasjeli, romelic sul mcire mZime SemTxvevebSi, 

unda moicavdes Tavisuflebis aRkveTasa da eqstradiciasac (konven-

ciis me-5 muxli).

evropis gaerTianebebis finansuri interesebis dacvis Sesaxeb kon-

venciis meore oqmi1609 ZalaSi Sevida 2009 wlis 19 maiss. igi Seicavs 

normebs fulis gaTeTrebis, iuridiuli pirebis sisxlissamarTlebrivi 

pasuxismgeblobis, konfiskaciisa da policiuri da iusticiuli Tanam-

Sromlobis Sesaxeb.

Tanamdebobis piris monawileobiT Cadenili korufciis winaaR-

mdeg brZolis konvenciiT evrokavSiris wevrma saxelmwifoebma xe-

laxla aiRes valdebuleba, rom danaSaulad gamoacxadon is qmedebebi, 

romlebic asaxaven Tanamdebobis piris mier Cadenil aqtiur an pasiur 

korufcias (meqrTameobas). garda amisa, wevri saxelmwifoebi valde-

bulni arian, ganaxorcielon saWiro RonisZiebebi, raTa SesaZlebeli 

iyos sawarmos xelmZRvanelebisTvis, gadawyvetilebis miRebaze ufle-

bamosili pirebisa an makontrolebeli funqciis mqone pirebisTvis 

sisxlissamarTlebrivi pasuxismgeblobis dakisreba im aqtiuri koruf-

ciuli qmedebebisTvis, romelsac sawarmos sasargeblod sCadis maTze 

daqvemdebarebuli piri (konvenciis me-6 muxli). konvenciis me-7 mux-

lis Tanaxmad, yvela wevrma saxelmwifom unda ganaxorcielos saWiro 

RonisZiebebi, raTa misi iurisdiqcia gaavrcelos im danaSaulebebis 

mimarT, romelTa qmedebaTa Semadgenlobebi mocemuli konvenciis 

safuZvelze iqna SemoRebuli. kerZod, aRniSnuli exeba iseT SemTx-

vevebs, roca: a) danaSauli nawilobriv an mTlianad Cadenilia Sesa-

bamisi qveynis teritoriaze; b) damnaSave misi moqalaqea an misi Tanam-

debobis piria; g) danaSauli mimarTulia evropuli gaerTianebebis im 

Tanamdebobis piris an erovnul doneze dasaqmebuli im Tanamdebobis 

piris an evrokavSiris organoebis im wevris mimarT, romelic amav-

droulad misi moqalaqea; d) damnaSave aris evropuli gaerTianebebis 

im dawesebulebaSi, saagentosa an organoSi dasaqmebuli Tanamdebobis 

piri, romelic Sesabamisi saxelmwifos teritoriaze mdebareobs. 

Tu sisxlis samarTlis procesi mimdinareobs im danaSaulis safuZ-

velze, romlis qmedebis Semadgenlobac Semotanil iqna konvenciis 

safuZvelze da Tu procesSi monawiloebs ramdenime wevri saxelmwifo 

(sakmarisia ori saxelmwifo), maSin saxelmwifoebma erTmaneTTan unda 

iTanamSromlon gamoZiebis, sisxlissamarTlebrivi devnisa da sasje-

laRsrulebis etapze (konvenciis me-9 muxli). garda amisa, xazgasmiT 

1609 Amtsblatt Nr. C 221 vom 19.07.1997,  11 = EUR-Lex 31997F0719(02).
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aris aRniSnuli, rom saxelmwifoebs Soris moqmedebs `Ne bis in idem~, 
anu orjer msjavrdebis akrZalvis principi (konvenciis me-10 muxli). 

aRsaniSnavia, rom saxelmwifoebs ar ezRudebaT iseTi normebis miRebis 

SesaZlebloba, romelic scildeba mocemuli konvenciiT nakisr val-

debulebebs (konvenciis me-11 muxli).

germaniam Seasrula aRniSnuli valdebulebebi da 1998 wels mi-

iRo kanoni `evrokavSirSi korufciis Sesaxeb~ (EU-Bestechungsgesetz).1610 
rogorc ukve `saerTaSoriso doneze arsebuli korufciis winaaRmdeg 

brZo lis Sesaxeb~ kanonTan dakavSirebiT moxda, kanonmdebelma mocemul 

SemTxvevaSic uari Tqva sisxlis samarTlis ZiriTad kanonmdeblobaSi 

normebis damatebaze da sanacvlod miiRo calke kanoni, romelic oTxi 

paragrafisgan Sedgeba. germaniaSi garkveuli siaxleebi Semoitana `ko-

rufciis winaaRmdeg brZolis Sesaxeb~1611 2015 wlis 20 noem bris kanonma. 

germaniis sisxlis samarTlis kodeqsis me-11 paragrafis pirveli pun-

qtis 2 a nomerSi ganisazRvra `evropeli Tanamdebobis pirebis~ cneba, 

romelic ZiriTadad moicavs evropul instituciebSi dasaqmebulebs. 

kodeqsi korufciul danaSaulebs aseve avrcelebs am pirTa mimarT. 

evrokavSiris sxva wevri saxelmwifoebis Tanamdebobis pirebi (romle-

bic gansxvavdebian `evropeli Tanamdebobis pirebisgan~), warmoadgenen 

`ucxoel dasaqmebulebs~ da maTi sakiTxi mowesrigebulia germaniis 

sisxlis samarTlis kodeqsis §335 a-Si. maT mimarTac moqmedebs zogier-

Ti korufciuli danaSauli. mTlianobaSi korufciuli danaSaulebis 

dasjadoba ufro gamkacrebulia. gadamwyvet rols TamaSobs is, rom 

evropeli Tanamdebobis pirebis mimarT moqmedebs SedarebiT naklebi 

simZimis mqone danaSaulebi, rogoricaa sargeblis miReba (§331, gssk) 

da sargeblis miniWeba (§333, gssk), anu iseTi danaSaulebi, romlebic 

sargeblis miRebis uzrunvelyofas ar ukavSirebs moxelis savalde-

bulo samsaxureobriv qmedebebs. 

amasTan, gssk-is 331-e da Semdeg paragrafebSi ganxorcielebul-

ma cvlilebebma gamoiwvies teritoriuli kuTxiT germaniis sisxlis 

samarTlis moqmedebis gafarToeba. gssk-is me-5 paragrafis me-15 

nawili  dasjadad acxadebs aqtiur korufcias maSinac, roca damna-

Save germa nelia an igi germaniis teritoriazea dasaqmebuli. igive 

moqmedebs aqtiuri korufciis danaSaulebze, roca qrTamis mimcemi 

germanelia an roca ucxoeli damnaSave germaniis moqalaqeobis gamo-

yenebiT evropel moxeles Sesawirs (Tanxas) aZlevs. norma ar iTvalis-

winebs iseT SemTxvevas, roca qrTamis mimRebi ucxoelia da evrokav-

1610 EU-Bestechungsgesetz vom 10. September 1998, BGBl. 1998 II, 2340.
1611 Gesetz zur Bekämpfung der Korruption vom 20. November 2015, BGBl. 2015 I, 2025.
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Siris im institucias miekuTvneba, romelic germaniaSi mdebareobs. am 

SemTxvevaze SesaZlebelia, rom germaniis sisxlis samarTli gssk-s me-3 

da me-9 paragrafebis gziT gavrceldes.

aRniSnuli konvenciis garda, mniSvnelovania `kerZo seqtor-

Si korufciis winaaRmdeg brZolis Sesaxeb~ evrokavSiris CarCo 

gadawyvetileba.1612 mocemuli CarCo gadawyvetilebiT saxelmwifoebs 

daekisraT valdebuleba, kerZo seqtorSi Cadenili korufcia saTa-

nadod dasajon. saTanado dasjaSi igulisxmeba ucxoeTSi Cadenili 

korufciis SemTxvevebis dasjac. CarCo gadawyvetilebiT dakisrebuli 

valdebulebebi germaniam 2015 wels Seasrula. man gaafarTova sava Wro 

urTierTobebSi Cadenili meqrTameobisa da korufciul qmedebaTa 

Semadgenlobebi (§299, gssk).

IV. evropuli da saerTaSoriso reguleciebis safuZvelze 

germaniaSi reformebis saWiroeba

SeiZleba iTqvas, rom germaniaSi dRes moqmedi kanonmdebloba See-

sabameba evropul da saerTaSoriso standartebs. 2015 wels ganxo-

cielebul did reformebamde, TvalSisacemi iyo, rom germania mxo-

lod imis aRsrulebas axdenda, risi aRsrulebac saerTaSoriso da 

evropuli standartebis mixedviT savaldebuli iyo. Sedegad kanon-

mdebloba arasrulfasovani iyo. amis magaliTia orive `specialuri 

kanoni~, kerZod `evrokavSirSi korufciis Sesaxeb~ da `saerTaSoriso 

doneze arsebuli korufciis winaaRmdeg brZolis Sesaxeb~ kanonebi. 

garda amisa, germaniis kanonmdebloba zogierT nawilSi srulad ver 

pasuxobda evropul da saerTaSoriso standartebs, rac miuTiTebda 

gakrveuli moqmedebis saWiroebaze, rac SeiZleba dRemde arsebobs.1613 

kanonmdebloba gansakuTrebiT deputatebis mosyidvis kuTxiT iyo 

xangrZlivi drois ganmavlobaSi xarveziani da pirvelad 2014 wels 

gssk-is 108 e paragrafSi ganxorciulebuli cvlilebebiT moxda misi 

harmonizacia,1614 Tumca dRes kidev sadavoa, srulad Seesabameba Tu 

ara normis axali redaqcia evropul da saerTaSoriso standartebs. 

aseve SeiZleba iTqvas, rom germaniis kanonmdebloba akmayofilebs 

1612 Amtsblatt L 192 vom 30. Juli 2003, 54; Sead. amasTan dakavSirebiT sabWos mier gatare-

buli erToblivi RonisZiebebi, romlebic exeba kerZo seqtorSi korufcias, Amts-
blatt L 358 vom 31.12.1998, 2.
1613 BT-Drucks. 18/4350,  12.
1614 BGBl. 2014 I, 410.



663

gaeros konvenciis standartebs.1615 sul exlaxans, OECD _ konvenci-

is (konvencia exeba sazRvargareT Cadenil korufcias) aRsrulebaze 

kontrolis ganxorcielebisas, mousmines arasamTavrobo organizacia 

`saerTaSoriso gamWvirvalobas~. es ukanaskneli dakavebulia koruf-

ciasTan brZolis sakiTxebiT. organizaciis daskvnaSi1616 gakritikebul 

iqna germaniis kanonmdebloba, vinaidan igi ar iTvaliswinebs iuridi-

uli pirebis sisxlissamarTlebriv pasuxismgeblobas da mamxilebelebi 

(„Whistle-Blowing~) ar arian srulyofilad daculni. garda amisa, daskv-

naSi aRiniSna, rom arafinansuri angariSebis mimarTulebiT saWiroa fu-

lis gaTeTrebis sawinaaRmdego RonisZiebebis gaZliereba da ucxoeT-

Si Cadenili korufciis SemTxvevebze sasamarTlo gadawyvetilebebis 

gasa jaroebis gaumjobeseba.

1. deputatis mosyidva

rogorc ukve aRiniSna, arsebobs korufciis garkveuli sferoebi, 

romlebic germaniaSi srulyofilad ar aris mowesrigebuli da maTi 

srulyofili mowesrigebac sakmaod rTulia. magaliTad, korufciis 

maregulirebeli normebi, romlebic sajaro mmarTvelobis (adminis-

traciul) sferoSi moqmedeben,  sakmaod moculobiTia. isini zogjer 

imdenad farToa, xom saWiroa pratikiT maTi daregulireba.1617 mis-

gan gansxvavebiT, arsebobs zogierTi sfero, romlebic evropul da 

saerTaSoriso standartebs ver akmayofilebs. aRniSnul sferoebSi 

moiazreba politikuri sfero, romelic SeiZleba `elituri koruf-

ciis~ saxelwodebis qveSac moeqces: swored politikur elitaze, gan-

sakuTrebiT ki germaniis parlamentis deputatebze sisxlis samarTlis 

normebi didi xnis ganmavlobaSi saTanadod ar vrceldeboda, Sesabam-

isad, maT gansakuTrebuli samarTlebrivi mdgomareoba ekavaT.1618 gar-

da amisa, saerTa Soriso konvenciaTa umetesoba, gansakuTrebiT gaeros 

1615  ix. Francuski, HRRS 2014, S. 220, 230.
1616 xelmisawvdomia:https://www.transparency.de/fi leadmin/Redaktion/Aktuelles/Stellungnahme 
n/2018/Tra ns p a rency_Germany_Comments_to_the_Standard_and_Supplemental_Question-
naires_2018-01-15.pdf (nanaxia: 2018 wlis 10 aprils). 
1617 BGH NStZ 2005, 334; BGH NJW 2008, 3580; BGH wistra 2011, 391.
1618 Sead. germaniaSi deputatis mosyidvis problematikaze: v. Alemann, 2005, S. 425 
(434 ff.); Becker, 1998; Epp, 1997; Hartmann, 2013; Heisz, 1998; Hoven, ZIS 2013, S. 33; Richter, 
1997, S. 33 ff.; Mayer, 2014; Möhrenschlager, Weber-FS 2004, 217; Peek, ZStW 120 (2008),  785; 
Schaller, 2002.
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konvencia,1619 OECD-konvencia1620, aseve evropis sabWos konvenciebi1621 

avaldebuleben saxelmwifoebs, rom parlamentis deputatebis  mo-

syidva dasjad qmedebaTa ricxvs miakuTvnon. aseve aRsaniSnavia, rom 

germaniaSi deputatis mosyidva ar aris gaerTainebuli zogad koruf-

ciul danaSaulebSi, aramed mowesrigebulia specialuri danaSaulis 

SemadgeblobiT (§108 e, gssk). mocemuli norma saerTaSirosi valdeb-

ulebebis gavleniT 2014 wlis seqtemberSi mniSvnelovnad gamkacrda.1622 

Tumca deputatebi sruliad ki ar gauTanabrdnen Tanamdebobis pirebs, 

aramed dRemde sargebloben garkveuli privilegiebiT. magaliTad, 

zogadi korufciuli danaSaulebisgan gansxvavebiT, romlebic moce-

mulia gssk-s 331-e da Semdeg paragrafebSi, gssk-s 108 e paragraf-

Si mocemuli qmedebis Semadglebloba kvlav ar acxadebs dasjadad 

grZelvadiani Semowirulobebis miRebas, e.w `gamokvebas~.1623 aRniS-

nuli gamomdinareobs iqidan, rom germanuli midgomiT, deputatebi 

ar miekuTvnebian gssk-s me-11 paragrafSi mocemul moxeleTa ricxvs, 

radganac isini asruleben ara sajaro mmarTvelobiT, aramed sakanond-

meblo funqciebs.1624 vinaidan deputatebi politikur procesebSi gan-

sxvvebul funqciebs asruleben, germanelma kanonmdebelma, gssk-s 108 

e paragrafSi ganxorcielebuli cvlilebebis miuxedavaT, dRemde ver 

SesZlo deputatebis Tanamdebobis pirebTan sruli gaTanabreba. 

2. zegavleniT vaWroba (Trading in infl uence)

mniSvnelovania, rom ganxilul iqnas erTi fenomeni, romelic dRes 

germaniaSi ar aris dasjadi, Tumca saerTaSoriso konvenciebi saxelm-

wifoebs sul mcire rekomendaciis saxiT mouwodeben, rom mocemuli 

qmdebisTvis daaweson sisxlissamarTlebrivi pasuxismgebloba. saqme 

exeba zegavleniT vaWrobas (Trading in infl uence).1625 sxva samarTlebrivi 

sistemebisgan gansxvavebiT, germanul sisxlis samarTalSi mocemuli 

qmebisaTvis ar aris gamoyofili qmedebis calke Semadgenloba.1626 `ze-

1619  United Nations Convention against Corruption (UNCAC), Doc. A/58/422.
1620 Abgedruckt in BT-Drucks. 13/10428 und BR-Drucks. 269/98.
1621 European Treaty Series (ETS) Nummer 173.
1622 BGBl 2014 I, 410.
1623 Sead. arsebuli kritika:  v. Aaken, ZaöRV 2005, S. 407, 428; Fischer, StGB, §108e Rn. 34 
ff.; Hoven, ZIS 2013, 33, 42.
1624 Sead. Arzt/Weber/Heinrich/Hilgendorf-Heinrich, 2015, §49 Rn. 1, 13.
1625 Sead. Art. 12 des Strafrechtsübereinkommens über Korruption des Europarats; ferner Art. 18 der 
UN-Konvention gegen Korruption.
1626 Sead. amasTan dakavSirebiT: Hartmann, 2013,  252 ff.
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gavleniT vaWrobaSi~ igulisxmeba konkretuli pirisTvis Tanxis gadax-

da, romelic sanacvlod gadamxdels pirdeba moxeleze gakrveuli 

formiT zemoqmedebis moxdenas.1627 magaliTisTvis SeiZleba Semdegi 

SemTxvevis ganxilva: kerZo pirs surs restornis gaxsnisTvis nebarTvis 

miReba an samogzaurod wasasvlelad vizis miReba. mas yavs axlobeli, 

romlis axlo megobari Sesabamis sakiTxebze pasuxismgebeli Tanamde-

bobis piria. aRniSnuli piri Tavis axlobels sTxovs, rom daelapara-

kos da daarwmunos misi megobari Tanamdebobis piri, rom mas nebarTva 

an viza vadaze adre misces. `SuamdgomlobisTvis~ ki kerZo piri mis 

axlobels solidur did Tanxas hpirdeba, xolo uSualod Tanamdebo-

bis piri amisTvis araviTar Tanxas ar iRebs da am garigebis Sesaxeb ar 

icis. igi mxolod megobris xaTriT akeTebs saqmes. germaniis sisxlis 

samarTlis mixedviT, mocemuli SemTxveva ar warmoadgens qrTams an 

sargeblis miRebis uzrunvelyofas, vinaidan erTi mxriv is, vinc fuls 

iRebs ar aris Tanamdebobis piri, xolo meore mxriv, Tanamdebobis 

piri, romelic nebarTvas an vizas gascems, araviTar fuls ar iRebs.

germaneli kanonmdebeli mocemul sakiTxs im kuTxiT uyurebs, rom 

germaniaSi aseTi qmedebebi (savaraudod qveyanaSi ar arsebuli `eli-

turi struqturebis~ gamo) TiTqmis ar xdeba, Sesabamisad igi arc 

problemas warmoadgens da arc dasjadobis aucilebloba arsebobs. 

umetes SemTxvevaSi aseT qmedebas moicavs qmedebis sxva Semadgenlobe-

bi. garda amisa, evropis sabWos konvenciis me-12 muxlis teqsti saxel-

mwifoebs pirdapir avaldebulebs qmedebis specialuri Semadgenlo-

bebis SemoRebas.1628 mgavs daTqmas Seicavs gaeros konvencia, romlis 

teqsti naklebad mkacrad aris formulirebuli, ris gamoc mxolod 

sarekomendacio xasiaTs atarebs.1629

V. daskvna

sakiTxebis ganxilviT naTeli gaxda, rom germanuli samarTali, 

rogorc Tanamdebobis piris mier Cadenili `klasikuri~ korufciis,  

ise kerZo seqtorSi korufciis sferoSi supranacionaluri samar-

Tlis did gavlenas ganicdis. ukanasknel aTwleulSi ganxorciele-

1627 Sead. ganmarteba:  Art. 18 UNCAC.
1628 Sead. evropis sabWos konvenciis me-12 muxlis erTgvarovan formulireba: 

`TiToeuli xelSemkvreli mxare atarebs sakanonmdeblo da sxva saxis saWiro 

RonisZiebebs [...]~.

1629 Sead. `korufciis winaaRmdeg~ gaeros konvenciis me-18 muxli: `TiToeuli 

monawile saxelmwifo ganixilivs [...] RonisZiebebis gatarebis SesaZleblobas~.
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buli TiTqmis yvela reforma swored evropuli organoebisa da or-

ganizaciebis standartebidan gamomdinareobda. mocemuli fenomeni 

gansakuTrebiT gamovlinda gssk-s 108 e paragrafidan _ deputatis 

mosyidvidan. mocemuli norma, ra formiTac dRes arsebobs germanul 

sisxlis samarTalSi, saerTaSoriso gavlenis gareSe savaraudod ar 

iarsebebda. igive SeiZleba iTqvas gssk-s 299-e paragrafSi ganmtkice-

bul ̀ sawarmos xelmZRvanelis modelze~, romelic 100 welze didi xani 

sadavo iyo1630 da sul exlaxans ganmtkicda germanul samarTalSi. igi 

moqmedebs savaWro urTierTobebSi Cadenili meqrTameobisa da koruf-

ciis mimarT.

korufciuli danaSaulebis kuTxiT germaniis kanonmdeblobaze 

evro puli gavlena savaraudod arc momavalSi SeCerdeba. rogorc 

germaniis federalurma mTavrobam ukve mravaljer aRniSna, koruf-

cia qveynis sazRvrebs scdeba, Sesabamisad momavalSic evropuli gav-

lenis qveS moqceva sakmaod realisturia.1631 aseve TvalSisacemia, Tu 

rogori rTuli procesia germanul kanonmdeblobaSi evropuli da 

saerTaSori so normebis implementacia, ganurCevlad imisa, Tu saidan 

momdinareobs es normebi.  rogorc wesi, aRsrulebis procesi ramden-

ime weli grZeldeba.

Tumca evropuli da saerTaSoriso standartebis aRsrulebisas 

didi sifrTxilea saWiro. erovnuli kanonmdeblis mizani ar unda iyos 

standartebis erovnul samarTalSi `brmad~ implementacia. nacvlad 

amisa, unda moxdes mocemuli standartebis morgeba moqmed sakanon-

mdeblo struqturasTan da gaTvaliswinebul unda iqnas erovnuli 

sisxlis samarTlis dogmatika. Tu aRniSnuls ar mieqceva yuradReba, 

maSin sisxlis samarTalSi warmoiqmneba urTierTgamomricxavi situa-

ciebi, rac germaniaSi moqmedma `evrokavSirSi korufciis Sesaxeb~ da 

`saerTaSoriso doneze arsebuli korufciis winaaRmdeg brZolis Ses-

axeb~ kanonebma naTlad aCvenes. am urTierTgamomricxavma situaciebma 

SeiZleba imdenad mZime xasiaTi miiRos, rom erovnul kanonmdeblobas 

didi safrTxe Seuqmnas.

1630 Sead. Pfeiffer, Gamm-FS, 129, 130; Sievers, 1963,  10.
1631  BT-Drucks. 16/6558, 1; BT-Drucks. 18/4350, 1.
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turava, merab, evropuli sisxlis samarTali, 2010; lekveiSvili, 
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mgebloba (qarTuli da zogierTi ucxouri kanonmdeblobis SedarebiTi 

analizi), samarTlis Jurnali, №2 2009, 183.

I. Sesavali

evrokavSiris Sesaxeb xelSekrulebis me-3 muxlis me-2 punqtis 

mixedviT1632, evrokavSiris mizania sakuTari moqalaqeebisTvis Tavi-

suflebis, usafrTxoebisa da samarTlis sivrcis Seqmna, sadac, maT 

Soris, unda warimarTos danaSaulis winaaRmdeg brZola da misi pre-

vencia.1633 dasaxelebuli mizani miRwevadia policiuri da iusticiuri 

TanamSromlobiT, amasTanave, wevri saxelmwifoebis sisxlis samarT-

lis erTmaneTTan daaxloebiT.1634 aRniSnuli miznidan gamomdinare, 

dRis wesrigSi erT-erT mniSvnelovan sakiTxad dadga evrokavSiris fi-

nansuri interesebis sisxlissamarTlebrivi dacva. profesori zatc-

geri miuTiTebs, rom, rodesac maSindeli iusticiis komisari viviane 

redingi evropuli prokuraturis Seqmnis Sesaxeb 2013 wels komisiis 

SeTavazebas waradgenda, aRniSnuls imiT asabuTebda, rom `komisia am 

formiT asrulebda Tavis dapirebas _ warimarTos nulovani tole-

rantobis politika evrokavSiris biujetis winaaRmdeg mimarTuli 

TaRliTobisaTvis.~1635 

evrokavSiris finansuri interesebi gagebulia farTod da gu-

lisxmobs ara mxolod evrokavSiris biujets, aramed masSi, marTl-

msajulebis evropuli sasamarTlos Tanaxmad, moiazreba biujetebic, 

romelTa administrirebasac evrokavSiri axdens (magaliTad, evropuli 

ganviTarebis fondi), agreTve is saSualebebi, romelTa gankargvasac 

evrokavSiris davalebiT mesame mxare (magaliTad, evropis centra luri 

1632 evrokavSiris Sesaxeb xelSekruleba ix. Semdeg eleqtronul misamarTze: 
https://eur-lex.europa.eu/resource.html?uri=cellar:2bf140bf-a3f8-4ab2-b506-fd71826e6da6.0020.02/
DOC_1&format=PDF (nanaxia: 1.8.2019).
1633 turava, 2010, 195. 

1634 turava, 2010, 52, 195.

1635 Satzger, 2017,  112.
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banki) axorcielebs. Sesabamisad, am cnebaSi mTlianobaSi moiazreba 

`yvela finansuri saSualeba, romelTa gankargva evrokavSiris farg-

lebSi gansaxorcielebeli aqtivobebisTvis xdeba~.1636

amgvarad, cxadia, rom evrokavSiris ZiriTadi interesia misi fi-

nansuri interesebis qmediTi dacvaa, rogorc misi wevri saxelmwifoe-

bis, ise masTan asocirebuli qveynebis mxridan. Sesabamisad, saqarT-

velosTan (rogorc 2014 wlidan evrokavSirTan asocirebis Sesaxeb 

SeTanxmebaSi monawile saxelmwifosTan) mimarTebiTac asocirebis Ses-

axeb SeTanxmebaSi gaiwera evrokavSiris finansuri interesebis winaaR-

mdeg mimarTul TaRliTobasTan brZolis regulaciebi. aqedan gamom-

dinare, am statiaSi Tavdapirvelad gaanalizdeba asocirebis Sesaxeb 

SeTanxmebiT gaTvaliswinebuli TaRliTobasTan brZolis zogadi da is 

konkretuli normebi, romlebic uSualod ganmartaven TaRliTobas 

da iTvaliswineben mis winaaRmdeg Sesabamisi RonisZiebebis gatarebas 

(nawili II); Semdeg ki, Sefasdeba qarTuli sisxlis samarTlis kanon-

mdeblobis evrokavSiris finansuri interesebis winaaRmdeg mimarTul 

TaRliTobasTan brZolis regulaciebTan daaxloebisa da Sesabamiso-

bis sakiTxi (nawili III). 

 

II. asocirebis Sesaxeb SeTanxmebaSi gawerili normebi

evrokavSiri-saqarTvelos asocirebis Sesaxeb SeTanxmeba, zogadad, 

TaRliTobis winaaRmdeg brZolasTan dakavSirebul sakiTxebs aregu-

lirebs, erTi mxriv, calkeuli muxlebiT (romlebic Tematurad See-

sabameba im Tavebs, romlebSic moqceulni arian isini), meore mxriv ki, 

VII karis me-2 TaviT (romelic mTlianad TaRliTobis winaaRmdeg brZo-

lasa da kontrols eZRvneba).

1. zogadi normebi

asocirebis Sesaxeb SeTanxmebis III karSi (romelic aregulirebs 

Tavisuflebis, usafrTxoebisa da marTlmsajulebis sakiTxebs) Sema-

vali me-17 muxlis pirveli punqtis Tanaxmad, mxareebi Tanxmdebian da-

naSaulisa da sxva saxis ukanono qmedebebis winaaRmdeg brZolisa da 

prevenciis kuTxiT TanamSromlobaze, kerZod, iseT transnacionalur 

organizebul da sxva saxis ukanono qmedebebis winaaRmdeg brZolisa 

da prevenciis Sesaxeb TanamSromlobaze, rogorebic aris, maT Soris, 

ukanono ekonomikuri da finansuri saqmianoba _ gayalbeba, fiskaluri 

TaRliToba da saxelmwifo Sesyidvebis sferoSi TaRliToba (muxli 

1636 Satzger, 2017, 112-113.
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17.1(c)), aseve saerTaSoriso donorebis mier dafinansebuli proeqtebis 

Tanxebis gaflangva (muxli 17.1(d)), rac, Tavis mxriv, TaRliTobis el-

ementebsac SeiZleba Seicavdes. 

asocirebis Sesaxeb SeTanxmebis IV karis (vaWroba da vaWrobasTan 

dakavSirebuli sakiTxebi) me-5 TaviT (sabaJosa da vaWrobis xelSew-

yoba) gaTvaliswinebuli 66-e muxlis me-2 punqtis mixedviT, mxareebi 

aRiareben, rom gansakuTrebuli mniSvneloba unda mieniWos sajaro 

politikis amocanebs, romelebic vaWrobis xelSewyobas, usafrTxoe-

bas, TaRliTobis Tavidan acilebasa da am sferoebSi dabalansebul 

midgomas moicaven. 

imave Tavis 67-e muxlis pirvelis punqtis Tanaxmad ki ganisazRvra, 

rom sabaJo da vaWrobis maregulirebeli kanonmdebloba unda iyos 

stabiluri da yovlismomcveli, ramac sabolood unda uzrunvelyos 

TaRliTobis Tavidan acileba (67-e muxlis pirveli punqtis ̀ b~ qvepun-

qti).

saqarTvelosa da evrokavSirs Soris ekonomikur TanamSromlobas 

eTmoba asocirebis Sesaxeb SeTanxmebis V kari, romlis farglebSic 

mxareebi regularuli ekonomikuri dialogis warmarTvaze Tanxmdebian 

(pirveli Tavi). aRniSnuli TanamSromlobis farglebSi mxareebs surT, 

gaaZlieron TanamSromloba, maT Soris, iseT sferoebSi, rogorebic 

aris saqarTvelos sagadasaxado sistemisa da misi administrirebis 

ganviTareba, gadasaxadebis Segrovebisa da kontrolis SesaZleblobis 

gaZliereba (282-e muxli), aseve aqcizuri saqonlis Sesaxeb politikis 

harmonizacia (283-e muxli). 

dasaxelebuli ekonomikuri TanamSromlobis gaZlierebis farg-

lebSi mxareebi, erTi mxriv, 282-e muxlis Tanaxmad, gansakuTrebul 

yuradRebas uTmoben sagadasaxado TaRliTobisa da gadasaxadebisagan 

Tavis aridebis winaaRmdeg brZolas (mxareebi miznad isaxaven, gaaZli-

eron TanamSromloba da gamocdilebis gaziareba sagadasaxado TaRli-

Tobis winaaRmdeg sabrZolvelad, kerZod ki damatebuli Rirebulebis 

gadasaxadis (dRg-is) sistemis borotad gamoyenebis kuTxiT (karuse-

luri TaRliToba)) da, meore mxriv, 283-e muxlis Sesabamisad, Tanxmde-

bian gaZlierebul TanamSromlobaze aqcizur saqonelTan dakavSire-

buli TaRliTobisa da kontrabandis winaaRmdeg sapasuxo qmedebebis 

ganxorcielebisa da maT winaaRmdeg brZolis mizniT.

2. asocirebis Sesaxeb SeTanxmebis VII karis me-2 Tavi

asocirebis Sesaxeb SeTanxmebis VII kari iTvaliswinebs finansuri 

daxmarebis sakiTxs da TaRliTobis winaaRmdeg brZolisa da kontro-

lis Sesaxeb debulebebs. rac Seexeba am karis me-2 Tavs, is moicavs 
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uSualod TaRliTobis winaaRmdeg brZolisa da kontrolis Sesaxeb 

debulebebs, romlebic gawerilia 390-e-402-e muxlebSi. amasTanave, aR-

saniSnavia, rom es Tavi, TaRliTobasTan erTad, korufciisa da nebi-

smieri sxva ukanono qmedebis prevenciisa da maT winaaRmdeg brZolis 

Sesaxeb normebsac iTvaliswinebs.

a) TaRliTobis samarTlebrivi definicia asocirebis Sesaxeb SeTan-

xmebis IV oqmis mixedviT

TaRliTobis ganmarteba mocemulia asocirebis Sesaxeb SeTanxmebis 

IV oqmSi, romelzedac am SeTanxmebis 390-e muxli uTiTebs. dasaxele-

buli oqmis me-2 punqtis Tanaxmad, TaRliToba niSnavs:

(a) danaxarjebTan mimarTebiT nebismier ganzrax moqmedebas an umo-

qmedobas, romelic dakavSirebulia:

_ yalbi, araswori an arasruli angariSebis (ganmartebebis) an 

dokumentebis gamoyenebasTan an maT wardgenasTan, romelic Sedegad 

iwvevs evrokavSiris saerTo biujetis an evrokavSiris mier an misi 

saxeliT marTuli biujetebis fuladi saxsrebis ukanono mopovebas an 

ukanono miTvisebas;

_ specialuri valdebulebis darRveviT informaciis damalvasTan, 

rasac zemoaRniSnuli Sedegi mohyva;

_ zemoxsenebuli fuladi saxsrebis borotad gamoyenebasTan imis-

gan gansxvavebuli mizniT, risTvisac Tavdapirvelad gasces isini;

(b) SemosavlebTan mimarTebiT nebismier ganzrax moqmedebas an umo-

qmedobas, romelic dakavSirebulia:

_ yalbi, araswori an arasruli angariSebis (ganmartebebis) an doku-

mentebis gamoyenebasTan an maT wardgenasTan, romelic Sedegad iwvevs 

evrokavSiris saerTo biujetis an evrokavSiris mier an misi saxeliT 

marTuli biujetebis resursebis marTlsawinaaRmdego Semcirebas;

_ specialuri valdebulebis darRveviT informaciis damalvas-

Tan, rasac zemoaRniSnuli Sedegi mohyva;

_ kanonierad miRebuli sargeblis borotad gamoyenebasTan, rasac 

zemoxsenebuli Sedegi mohyva.

aq mocemuli TaRliTobis definiciis mixedviT, naTelia, rom 

TaRliTobis winapirobebad gansazRrulia Semdegi obieqtur-samar-

Tlebrivi niSnebi:

_ moqmedebasTan erTad umoqmedobis dasjadobac;

_ mxolod ganzrax Cadenili qmedebis dasjadoba, rac gaufrTxile-

blobiT Cadenili qmedebis dasjadobas gamoricxavs;

_ konkretuli Sedegis dadgoma.

aRsaniSnavia isic, rom dasaxelebuli oqmis me-3 da me-4 punqtebSi 
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mocemulia qrTamis micemisa da aRebis samarTlebrivi definiciebi. 

b) moqmedebis farglebi 

asocirebis Sesaxeb SeTanxmebis 391-e muxlSi gansazRvrulia VII 

karis me-2 Tavis moqmedebis farglebi. kerZod, 391-e muxli adgens, 

rom asocirebis Sesaxeb SeTanxmebis VII karis me-2 Tavi gavrceldeba 

mxareTa Soris momavalSi dadebul nebismier sxva SeTanxmebasa da fi-

nansur dokumentze, aseve saqarTvelosTan dakavSirebul evrokavSiris 

nebismier sxva finansur instrumentze. 

aRniSnul muxlSi, amasTanave, Cadebulia garantia, rom mxareTa Se-

TanxmebiT aRiarebuli da VII karis me-2 TaviT gaTvaliswinebuli TaR-

liTobis winaaRmdeg brZolisa da kontrolis debulebebi ZalaSi rCeba 

yvela SemTxvevaSi, miuxedavad imisia, Tu ra samarTlebrivi aqtiT da-

regulirdeba saqarTvelosa da evropis kavSirs Soris urTierToba Tu 

TanamSromlobis calkeuli sfero.

g) TaRliTobis prevenciis da mis winaaRmdeg brZolis mimarTulebiT 

gasatarebeli RonisZiebebi da instituciuri TanamSromloba

asocirebis Sesaxeb SeTanxmebis 392-e muxliT aRiarebulia mxareTa 

zogadi valdebuleba, gaataron qmediTi RonisZiebebi evrokavSiris 

finansuri saxsrebis gamoyenebis farglebSi TaRliTobis prevenciisa 

da mis winaaRmdeg brZolisaTvis. am mimarTulebiT mxareebi Tanxmdebi-

an, maT Soris, administraciul da samarTlebriv urTierTdaxmarebaze 

asocirebis Sesaxeb SeTanxmebiT gaTvaliswinebul sferoebSi.

rac Seexeba urTierTTanamSromlobis Sesaxeb im konkretul val-

debulebebs, romlebic SesaZloa TaRliTobasTan brZolaSi informa-

ciis gacvlasa da operatiul TanamSromlobas ukavSirdebodes, aseTi 

konkretuli TanamSromloba, asocirebis Sesaxeb SeTanxmebis 393-e mux-

lis Tanaxmad, saqarTvelosa da evrokavSiris Sesabamisi organoebis 

SeTanxmebis sagania; kerZod: 

_ 393-e muxlis pirveli punqtis mixedviT, ganmtkicebulia mxareTa 

mier informaciis regularuli gacvlis valdebuleba, aseve konsul-

taciis gamarTvis moTxovnis ufleba;

 _ 393-e muxlis meore punqti iTvaliswinebs TaRliTobis winaaRm-

deg brZolis evropis ofisis (OLAF-is) uflebas, saqarTvelos kanon-

mdeblobis Sesabamisad saqarTvelos sxvadasxva uwyebasTan SeTanxmdes 

TaRliTobis winaaRmdeg brZolis sferoSi Semdgomi TanamSromlobis 

gzebze. aq moiazreba, maT Soris, saqarTvelos xelisuflebis organoe-

bTan TanamSromlobis operatiuli meqanizmebi;

_ 393-e muxlis me-3 punqti ki miTiTebiTi normaa da personalur mo-
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nacemTa gadacemisa da damuSavebis SemTxvevaSi ganamtkicebs asocirebis 

Sesaxeb SeTanxmebis III karis me-14 muxlis gamoyenebis valde bulebas.

dasaxelebuli TanamSromlobis garda, 394-e muxliT gaTvaliswine-

bulia saqarTvelosa da evrokavSiris Sesabamisi organoebis TanamSrom-

loba prevenciuli miznisTvis, raTa moxdes TaRliTobis, korufciisa 

da sxva darRvevebis prevencia. am miznis misaRwevad, saqarTvelosa 

da evrokavSiris Sesabamisi organoebi regularulad amowmeben evro-

kavSiris saxsrebiT dafinansebuli operaciebis saTanadod ganxor-

cielebis sakiTxs, amasTanave, atareben yvela Sesabamis RonisZiebas 

darRvevebisa da TaRliTobis prevenciisa da gamosworebisTvis (394-e 

muxlis pirveli punqti). amave muxlis me-3 punqtiT qarTuli mxare 

iRebs valdebulebas, Seatyobinos evrokomisias nebismieri prevenci-

uli RonisZiebis Taobaze. 

rac Seexeba TaRliTobis winaaRmdeg sabrZolvelad prevenciulis-

gan gansxvavebul _ ultima ratio RonisZiebas, es mdgomareobs konkretu-

li SemTxvevis gaTvaliswinebiT, gamoZiebisa Tu sisxlissamarTlebrivi 

devnis warmarTvaSi. aRniSnuli samarTlebrivi procedurebis dawyebis 

valdebuleba asocirebis Sesaxeb SeTanxmebis 395-e muxlis mixedviT 

warmoiSoba maSin, rodesac erovnuli an evropis kavSiris mier ganxor-

cielebuli kontrolis Semdeg gamoikveTeba TaRliTobis, korufciis 

an sxva ukanono qmedebebis Cadenis faqti (interesTa konfliqtis CaT-

vliT) an eWvi misi Cadenis Sesaxeb. aseT SemTxvevaSi 395-e muxlis de-

buleba iTvaliswinebs aseve TaRliTobis winaaRmdeg brZolis ofisis 

(OLAF-is) mier saqarTvelos Sesabamisi uwyebebisTvis daxmarebis aR-

moCenis SesaZleblobas.

asocirebis Sesaxeb SeTanxmebis 396-e muxli adgens TaRliTobis, ko-

rufciisa da sxva darRvevebis Taobaze evrokavSirisTvis Setyobinebis 

valdebulebas. kerZod, saqarTvelos Sesabamis uwyebebs warmoeSobaT 

evrokomisiisaTvis dauyovneblivi Setyobinebis valdebuleba yvela im 

saqmis Sesaxeb, saidanac mopovebul iqna informacia TaRliTobis, ko-

rufciis an sxva darRvevis Taobaze da romlebic ukavSirdeba evroka-

vSiris finansuri saxsrebis gankargvas; im SemTxvevaSi ki, Tu TaRli-

Tobis an korufciis Sesaxeb eWvi arsebobs, warmoiSoba dauyovneblivi 

Setyobinebis valdebuleba evrokomisiisa da TaRliTobis winaaRmdeg 

brZolis ofisisTvis (OLAF-isTvis) (396-e muxlis pirveli punqti).

saqarTvelos Sesabamis uwyebebs, aRniSnuli Setyobinebis valde-

bulebis garda, asocirebis Sesaxeb SeTanxmebis 396-e muxlis me-2 

nawilis mixedviT gansazRvruli aqvT evrokomisiisaTvis angariSis 

wardgenis valdebulebac zemoxsenebul (Setyobinebul) faqtebTan da-

kavSirebiT gatarebuli RonisZiebebis Taobaze, xolo im SemTxvevaSi, 
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Tu ar gagzavnila TaRliTobis, korufciis an sxva darRvevis Sesaxeb 

Setyobineba, saqarTvelos Sesabamisi uwyebebi yoveli kalendaruli 

wlis bolos evrokomisias Sesabamis Setyobinebas ugzavnian.

TaRliTobis winaaRmdeg brZolis ofisTan (OLAF-Tan) saqarT-

velos TanamSromlobis konteqstSi aseve sainteresoa, rom am ofiss 

evropis kavSiris finansuri interesebis TaRliTobisa da sxva ukanono 

qmedebebisagan dacvis mizniT, asocirebis Sesaxeb SeTanxmebiT mini-

Webuli aqvs saqarTveloSi kontrolisa da inspeqtirebis Catarebis 

uflebamosileba (398-e muxli). amis momzadeba da ganxorcieleba 

warimarTeba saqarTvelos TaRliTobis winaaRmdeg brZolis Sesabamis 

organoebTan mWidro TanamSromlobiT, saqarTvelos kanonmdeblobis 

gaTvaliswinebiT (398-e muxlis me-2 nawili), ra drosac saqarTvelos 

Sesabamis uwyebebs OLAF-is mxridan droulad ecnobebaT aseTi kon-

trolisa da inspeqtirebis sagnis, miznisa da samarTlebrivi safuZvlis 

Taobaze, raTa maT saWiro daxmarebis aRmoCena SeZlon (398-e muxlis 

me-3 nawili). amgvari daxmarebis mizniT, 398-e muxlis me-3 nawilis me-2 

winadadebiT gaTvaliswinebulia agreTve saqarTvelos Sesabamisi or-

ganoebis TanamSromlebis monawileobis SesaZlebloba adgilze Semow-

mebebsa da inspeqtirebebSi, xolo saqarTvelos Sesabamisi uwyebebis 

mxridan interesis SemTxvevaSi _ am RonisZiebebis OLAF-Tan erTad 

ganxorcieleba (398-e muxlis me-4 nawili). 

saqarTvelo, OLAF-Tan sisxlis samarTlis sferoSi mWidro Tanam-

Sromlobis garda, asocirebis Sesaxeb SeTanxmebiT, aseve TanamSrom-

lobs evrokomisiasTan da evropul kontrolis palatasTan, raTa am 

organoebs mieceT am SeTanxmebis farglebSi gaTvaliswinebuli ufle-

ba, Seamowmon evrokavSiris finansuri saxsrebis kanonieri da miznob-

rivi xarjva (397-e muxli).

aq ganxiluli uflebamosilebebis garda, evrokomisias, asocirebis 

Sesaxeb SeTanxmebis Sesabamisad, saqarTvelos kanonmdeblobisTvis zia-

nis miyenebis gareSe, miniWebuli aqvs administraciulsamarTlebrivi 

RonisZiebebisa da sanqciebis gamoyenebis ufleba (399-e muxli), aseve 

aqvs saxelmwifo finansuri uwyebebisaTvis evrokavSiris arasworad 

gadaxdili fuladi saxsrebis ukan dabrunebis ufleba, kerZod, _ fi-

nansuri Sesworebebis gziT. am dros gaTvaliswinebulia saqarTvelo-

sTan konsultaciebis gamarTva, xolo Tanxis dabrunebasTan dakav-

Sirebuli mxareTa Soris dava asocirebis sabWoSi warimarTeba (400-e 

muxli). 

OLAF-sa da saqarTvelos Soris TanamSromlobis kuTxiT mniSv-

nelovania, rom periodulad imarTeba Sexvedrebi mxareebis maRali 

rangis warmomadgenlebs Soris.
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2017 wlis zafxulSi gaimarTa Sexvedra saqarTvelos saxelmwifo 

usafrTxoebis samsaxuris antikorufciuli saagentos direqtorsa da 

evropis TaRliTobis winaaRmdeg brZolis ofisis (OLAF-is) generalur 

direqtors Soris. Sexvedraze mxareebma ganixiles asocirebis Sesaxeb 

SeTanxmebiT gaTvaliswinebuli TaRliTobis winaaRmdeg mimarTuli 

debulebebis ganxorcielebis sakiTxi da urTierTTanamSromlobis sa-

momavlo gegmebi.1637 Sexvedra gaimarTa aseve saqarTvelos iusticiis 

ministris pirvel moadgilesa da evropis TaRliTobis winaaRmdeg 

brZolis ofisis generalur direqtors Soris, ra drosac mxareebma 

saqarTveloSi ganxorcielebuli reformebi ganixiles. TaRliTobis 

winaaRmdeg brZolis kuTxiT mniSvnelovania 2017 wlis 7-9 ivniss bud-

vaSi OLAF-is organizebiT Catarebuli samuSao Sexvedra, romelsac qa-

rTuli mxare eswreboda, rogorc damkvirvebeli. Sexvedrisas OLAF-is 

politikis direqtorma, margaret hofmanma aRniSna, rom `TaRliTobis 

winaaRmdeg brZola, romelic safrTxes uqmnis evrokavSiris finansur 

interesebs, aris evrokavSirisa da beneficiari qveynebis erToblivi 

pasuxismgebloba. es aris gansakuTrebuli mniSvnelobis mqone sakiTxi, 

radganac Tu TaRliToba darCeba SeumCneveli an Seutyobinebeli, amiT 

orive mxaris sandooba dadgeba eWvqveS.~1638

amasTanave, aRsaniSnavia, rom evrokavSiris TaRliTobasTan brZo-

lis ofisTan (OLAF-Tan) aqtiuri konsultaciebis safuZvelze ganisaz-

Rvra uwyebebi, romlebic CarTuli iqnebian TanamSromlobis procesSi, 

kerZod, finansTa saministros sagamoZiebo samsaxuri, saxelmwifo au-

ditis samsaxuri, saqarTvelos generaluri prokuratura, saxelmwifo 

usafrTxoebis samsaxuri; iusticiis saministro. OLAF-is moTxovnis 

Sesabamisad, saqarTvelos mxridan ganisazRvra saqarTvelos generalu-

ri prokuratura, rogorc e. w. erTiani sakontaqto piris rolis mqone 

OLAF-Tan komunikaciisas; kerZod, saWiroebis SemTxvevaSi OLAF-i dax-

marebisTvis jer mimarTavs saqarTvelos generalur prokuraturas, 

romelic Tavisi kompetenciis farglebSi gauwevs daxmarebas OLAF-is 

warmomadgenlebs, xolo Tu sakiTxi scildeba mis kompetencias, gener-

aluri prokuratura uSuamdgomlebs da miscems rekomendacias evro-

pul mxares, Tu romel uwyebasTan iTanamSromlos konkretul sakiTx-

Tan dakavSirebiT.1639

1637 ix. Semdeg eleqtronul misamarTze http://ssg.gov.ge/news/257/Director-of-Anti-corrup-
tion-Agency-under-SSG-Held-Meeting-with-Director-General-of-the-European-Anti-Fraud-Offi ce-
OLAF (nanaxia: 1.8.2019). 
1638 aRniSnulis Sesaxeb ix. Semdeg eleqtronul misamarTze https://ec.europa.eu/anti-
fraud/media-corner/news/09-06-2017/olaf-and-partner-enlargement-countries-pin-down-ways-bet-
ter-detect_en (nanaxia: 1.8.2019).
1639 aRniSnuli informacia efuZneba 2018 wlis 3 aprils saqarTvelos sagareo 
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III. qarTuli kanonmdeblobis daaxloeba da Sesabamisoba 

evrokavSiris samarTlebriv normebTan evrokavSiris finansuri 

interesebis winaaRmdeg mimarTul TaRliTobasTan brZolaSi

1. evrokavSiris samarTlebriv normebTan qarTuli 

kanonmdeblobis daaxloeba 

asocirebis Sesaxeb SeTanxmebis VII karis me-2 Tavis bolo muxli 

eZRvneba saqarTvelosa da evrokavSiris samarTlebrivi normebis daax-

loebas; kerZod, 402-e muxlis Tanaxmad, saqarTvelo uzrunvelyofs 

sakuTari samarTlebrivi normebis daaxloebas rogorc asocirebis 

Sesaxeb SeTanxmebis XXXIV danarTSi dasaxelebul evrokavSiris samarT-

lebriv normebTan, ise saerTaSoriso SeTanxmebebTan, aRniSnul danar-

TSi arsebuli debulebebis Sesabamisad. 

aqedan gamomdinare, saqarTvelos mier am konteqstSi samarTlebri-

vi normebis daaxloebis sakiTxisa da imis gasarkvevad, Tu ra konkre-

tuli valdebulebebi aqvs qveyanas am kuTxiT nakisri, saWiroa XXXIV 

danarTis analizi. 

danarTis saTauria TaRliTobis winaaRmdeg brZolisa da kontro-

lis Sesaxeb debulebebi da mis pirvel abzacSi miTiTebulia, rom saqa-

rTvelo kisrulobs valdebulebas, Tavisi samarTlebrivi normebi eta-

pobrivad daaxlovos qvemoT miTiTebul evrokavSiris samarTlebriv 

normebTan da saerTaSoriso SeTanxmebebTan.

TaRliTobis winaaRmdeg brZolis miznebisTvis, dasaxelebuli da-

narTiT aseTi daaxloebisTvis sworeba keTdeba `evropis gaerTiane-

bebis finansuri interesebis dacvis Sesaxeb~ evrokavSiris 1995 wlis 

26 ivlisis konvenciaze,1640 kerZod, am konvenciis Semdeg debulebTan 

saqarTvelos kanonmdeblobis daaxloebaze:

_ muxli 1 _ zogadi debulebebi, definiciebi;

saqmeTa saministrosgan gamoTxovil informacias.

1640 `evropis gaerTianebebis finansuri interesebis dacvis Sesaxeb~ evrokavSiris 

1995 wlis 26 ivlisis konvenciis normebi 2019 wlis 6 ivlisidan Canacvlebulia ̀ ev-

rokavSiris finansur interesebTan mimarTebiT TaRliTobis winaaRmdeg sisxlis-

samarTlebrivi brZolis Sesaxeb~ evroparlamentisa da evrokavSiris sabWos 2017 

wlis 5 ivlisis 2017/1371 direqtivis normebiT. asocirebis Sesaxeb SeTanxmebis 

418-e muxli marTalia, saqarTvelos kanonmdeblobis evrokavSiris samarTalTan 

dinamiur daaxloebas iTvaliswinebs, magram es, rogorc wesi, asocirebis sabWos 

Sesabamisi gadawyvetilebis mixedviT xorcieldeba. aqedan gamomdinare, am sta-

tiaSi msjeloba warmodgenilia `evropis gaerTianebebis finansuri interesebis 

dacvis Sesaxeb~ konvencasTan mimarTebiT da ara _ 2017 wlis 5 ivlisis direqti-

vasTan dakavSirebiT.



677

_ muxli 2, punqti 1 _ aucilebeli RonisZiebebis gatareba imis 

uzrunvelsayofad, rom pirvel muxlSi miTiTebuli qmedebebi, aseve 

monawileoba am qmedebebSi pirveli muxlis pirveli punqtis gagebiT, 

am qmedebebis waqezeba an maTi Cadenis mcdeloba daeqvemdebareba efeq-

tian, Tanazomier da prevenciul sisxlissamarTlebriv pasuxismge-

blobas;

_ muxli 3 _ korporaciis xelmZRvanelTa sisxlissamarTlebrivi 

pasuxismgebloba.

daaxloebis vada: konvenciis es debulebebi unda Sesruldes aso-

cirebis Sesaxeb SeTanxmebis ZalaSi Sesvlidan 4 wlis vadaSi.

unda aRiniSnos, rom aRniSnuli konvenciis pirvel muxlSi moce-

mul definicias TaRliTobis Semadgenlobis Sesaxeb sityvasityviT 

imeorebs asocirebis Sesaxeb SeTanxmebis IV oqmis me-2 punqti, romelic 

zemoT iqna warmodgenili da ganxiluli (II.2.a). Sedegad, 1995 wlis kon-

vencia pirveli muxlis me-2-me-4 punqtebSi, romlebTan daaxloebasac 

aseve eqvemdebareba saqarTvelos kanonmdebloba, miuTiTebs TaRli-

Tobis Semadgeneli komponentebis danaSaulad gamocxadebaze. sakanon-

mdeblo TvalsazrisiT es SeiZleba uzrunvelyofil iqnas konvenciis 

pirveli muxlis pirveli punqtis `a~ qvepunqtiT gaTvaliswinebul 

TaRliTobis definiciis farglebSi dasaxelebuli qmedebebis TaRli-

Tobis SemadgenlobaSi gaweriT an TaRliTobis specialuri Semadgen-

lobis SeqmniT. 

rac Seexeba konvenciis me-2 muxlis pirvel punqts, igi konven-

ciis pirveli muxlis pirvel punqtiT gansazRvruli qmedebebisTvis 

iTvalis winebs efeqtiani, Tanazomieri da prevenciuli sanqciebis 

dawesebas, romlebic TaRliTobis damamZimebel garemoebebSi Cadenis 

SemTxvevaSi Tavisuflebis aRkveTis gamoyenebis SesaZleblobas unda 

adgendnen da ramac Sedegad eqstradirebis SesaZlebloba unda uz-

runvelyos. konvenciis me-2 muxlis pirveli punqti mZime kategoriis 

TaRliTobas afuZnebs aseve sagnis Rirebulebas, romlis minimaluri 

odenobac 50 000 evros ar unda aWarbebdes. 

konvenciis me-3 muxliT gaTvaliswinebulia korporaciis xelmZRva-

nelTa, gadawyvetilebis mimRebTa da korporaciis sakontrolo fun-

qciis matarebelTa sisxlissamarTlebrivi pasuxismgebloba im SemTx-

vevaSi, Tu Cadenilia evropuli gaerTianebis finansuri interesebis 

winaaRmdeg mimarTuli TaRliToba (konvenciis pirveli muxlis Sesa-

bamisi qmedeba, romelic Cadenilia aq dasaxelebuli xelmZRvaneli 

pirebis daqvemdebarebuli piris mier korporaciis sasargeblod). 

aRsaniSnavia isic, rom asocirebis Sesaxeb SeTanxmebis XXXIV danar-

TSi TaRliTobis winaaRmdeg brZolis konteqstSi, garda uSualod 
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TaRliTobis winaaRmdeg brZolis mizniT samarTlebrivi normebis 

daaxloebisa, miTiTebulia aseve qrTamis micemisa da aRebis, agreTve 

fulis gaTeTrebis Sesaxeb evrokavSiris normebTan qarTuli samarT-

lebrivi normebis daaxloebaze.

2. qarTuli kanonmdeblobis Sesabamisoba evrokavSiris 

samarTlebriv normebTan

TaRliTobasTan brZolaSi qarTul kanonmdeblobis evrokavSiris 

samarTlebriv normebTan Sesabamisobis TvalsazrisiT unda gamoiyos 

Semdegi sakiTxebi:

saqarTvelos sisxlis samarTlis kodeqsSi TaRliToba gaTvalis-

winebulia sakuTrebis winaaRmdeg mimarTuli danaSaulis TavSi, ker-

Zod 180-e muxlSi. am TavSi calke ar aris gamoyofili evrokavSiris 

finansuri interesebis winaaRmdeg mimarTuli TaRliTobis specialu-

ri muxli, vinaidan es Tavi ar axdens sakuTrebis uflebis diferenci-

rebas. 

180-e muxlis Tanaxmad, TaRliToba ganmartebulia rogorc `mar-

TlsawinaaRmdego misakuTrebis mizniT sxvisi nivTis daufleba an qone-

brivi uflebis miReba motyuebiT~. TaRliTobis muxli Sedgeba oTxi 

nawilisagan da TiToeuli nawilisTvis, arasapatimro sanqciebTan er-

Tad, gaTvaliswinebulia Tavisuflebis aRkveTac. am muxlis pirveli 

nawili iTvaliswinebs Tavisuflebis aRkveTas 2-dan 4 wlamde, xolo 

me-4 nawili, rogorc yvelaze mZime damamZimebeli garemoeba, iTvalis-

winebs mxolod Tavisuflebis aRkveTas 7-10 wlamde. 

TaRliTobis dispoziciidan gamomdinare, naTelia, rom is stilis-

turad gansxvavdeba asocirebis Sesaxeb SeTanxmebis IV oqmis me-2 pun-

qtSi ganmartebuli TaRliTobisgan. Tumca, saWiroa Sinaarsobrivad 

imis garkveva, Tu ramdenad moicavs sisxlis samarTlis kodeqsis 180-e 

muxliT gaTvaliswinebuli TaRliToba asocirebis Sesaxeb SeTanxmebis 

IV oqmis me-2 punqtSi mocemuli TaRliTobis niSnebs da aris Tu ara 

evro kavSiris finansuri interesebis winaaRmdeg mimarTuli TaRliTo-

ba qarTuli sisxlis samarTliT dasjadi. 

sisxlis samarTlis kodeqsis 180-e muxlis obieqturi Semadgenlo-

bis ganxorcielebis ZiriTadi elementia motyueba, rogorc danaSaulis 

Cadenis xerxi. Sesabamisad, aRniSnuli obieqturi niSani TaRliTobis 

Semadgenlobis sakuTrebis winaaRmdeg mimarTuli sxva umetesi dana-

Saulis Semadgenlobebisgan ZiriTadi ganmasxvavebeli niSani.1641 aqedan 

1641 lekveiSvili, 2014, 425.
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gamomdinare, Tu asocirebis Sesaxeb SeTanxmebis miznebisTvisac TaR-

liTobis xerxad moazrebulia motyueba, maSin am niSanTan mimarTebaSi 

saxeze iqneba 180-e muxlTan Sesabamisoba. vinaidan asocirebis Sesaxeb 

SeTanxmebis IV oqmis me-2 punqti, maT Soris, realobisgan gansxvave-

buli, damaxinjebuli informaciisa Tu dokumentis wardgenas iTval-

iswinebs, ikveTeba, rom aq metwilad motyuebis elementia moazrebu-

li. Sesabamisad, asocirebis Sesaxeb SeTanxmebiT gagebuli TaRliToba 

mot yuebis xerxis konteqstSi, moculia sisxlis samarTlis kodeqsis 

180-e muxliT. 

TaRliTobis obieqturi Semadgenlobis Semdegi niSania qmedebis Ca-

dena, rac, sisxlis samarTlis mecnierebaSi arsebuli mosazrebiT, Sei-

Zleba gamoixatos rogorc moqmedebaSi, aseve umoqmedobaSi. kerZod, 

saubaria aqtiur da pasiur motyuebaze, rac SesaZlebelia ganxor-

cieldes zepiri an werilobiTi formiT.1642 sisxlis samarTlis mec-

nierebaSi arsebuli mosazrebiT, aseTi qmedeba SeiZleba gamoixatos 

yalbi dokumentis an cru informaciis wardgeniT, ndobis borotad 

gamoyenebiT, iuridiuli mniSvnelobis faqtebis dafarviT, romlis 

Setyobineba dazaralebulisaTvis savaldebuloa.1643 aqedan gamomdina-

re, am niSanTanac mimarTebaSi Sesabamisobaa sisxlis samarTlis kodeq-

sis 180-e muxliT gaTvaliswinebul TaRliTobasa da asocirebis Sesa-

xeb SeTanxmebis IV oqmis me-2 punqtSi mocemul TaRliTobas Soris. 

rac Seexeba 180-e muxliT gaTvaliswinebul subieqtur Semadgen-

lobas, TaRliToba SeiZleba ganxorcieldes mxolod pirdapiri gan-

zraxviT, rac gulisxmobs winaswari SecnobiT dazaralebulis Sec-

domaSi Seyvanas.1644 aRniSnulis gaTvaliswinebiT, TaRliTobis mxolod 

ganzrax Cadenas iTvaliswinebs rogorc qarTuli sisxlis samarTali, 

aseve asocirebis Sesaxeb SeTanxmebis IV oqmis me-2 punqti.

sainteresoa, rom 180-e muxlis me-3 nawilis `a~ qvepunqtSi 

gaTvalis winebulia TaRliTobis Cadena samsaxurebrivi mdgomareobis 

gamo yenebiT, rac iZleva SesaZleblobas, rom, magaliTad, evrokavSiris 

saqar Tvelos warmomadgenlobaSi dasaqmebulma pirma, TaRliTobis Ca-

denis SemTxvevaSi, ufro mkacrad agos pasuxi. 

unda aRiniSnos, rom qarTuli sisxlis samarTali TaRliTobis 

garda iTvaliswinebs iseT Semadgenlobebs, romlebic SesaZlebelia 

aseve moculi iyos asocirebis Sesaxeb SeTanxmebis IV oqmis me-2 pun-

qtSi mocemul TaRliTobis definiciaSi. vinaidan aq TaRliToba ar 

1642 lekveiSvili, 2014, 425.

1643 lekveiSvili, 2014, 425-427.

1644 lekveiSvili, 2014, 425, 428.
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aris ganmartebuli, rogorc erTmniSvnelovnad mxolod motyuebis 

xer xze dafuZnebuli qmedeba, aramed saubaria zogadad ukanono 

qmedebaze _ ukanono mopovebasa an miTvisebaze, aseve mindobili sax-

srebis aramiznobriv gamoyenebaze. aRniSnulidan ikveTeba, rom aso-

cirebis Sesaxeb SeTanxmebiT gagebuli TaRliToba mxolod motyuebis 

xerxze dafuZnebiT ar aris ganmartebuli. asocirebis Sesaxeb Se-

Tanxmebis IV oqmis me-2 punqtSi mocemuli formalurad TaRliTobis 

definicia, motyuebis elementis garda, Sinaarsobrivad, aseve, miT-

visebis, specialu ri valdebulebebis darRvevis, qonebis aramizno-

brivi gankargvisa da qonebrivi dazianebis elementebs iTvaliswinebs. 

aqedan gamomdinare naTelia, rom asocirebis Sesaxeb SeTanx-

mebis IV oqmis me-2 punqtSi mocemuli TaRliTobis definicia moiaz-

rebs qarTuli sisxlis samarTlis gagebiT ara mxolod TaRliTobis 

Semadgenlobas, aramed miTviseba-gaflangvisa da motyuebiT qone-

brivi dazianebis  Semadgenlobebs. amitom, im SemTxvevaSi, Tu evro-

kavSiris saxsrebis ganmkargavi Sesabamisi piris mier, Tu es qoneba 

am piris marTlzomier mflobelobaSi an gamgeblobaSi imyofeboda, 

moxdeba am saxsrebis marTlsawinaaRmdego miTviseba an gaflangva, 

es piri daeqvemdebareba sisxlis samarTlis kodeqsis 182-e muxliT 

pasuxismgeblobas. im SemTxvevaSi ki, rodesac ganxorcieldeba iseTi 

qmedeba, romelic iTvaliswinebs evrokavSiris saxsrebis ara damnaSa-

vis sakuTrebaSi gadasvlas, aramed motyuebiT evrokavSiris finans-

uri interesebis dazianebas, rodesac ar aris saxeze 180-e muxliT 

gaTvaliswinebuli danaSaulis niSnebi, maSin es qmedeba Tavsdeba 

sisxlis samarTlis kodeqsis 185-e muxlSi.

zogadad, aRsaniSnavia isic, rom qarTuli sisxlis samarTlis 

kanonmdebloba SesabamisobaSia aseve evrokavSiris sabWos 2001 wlis 

CarCo-gadawyvetilebasTan, romelic exeba TaRliTobasa da gadax-

dis arafuladi saSualebebis gayalbebasTan brZolas. kerZod, am 

gadawyvetilebis mizania, Tavidan iqnas acilebuli nebismieri for-

miT gamovlenili TaRliTobis Tu arafuladi saSualebebis gayalbebis 

gziT ganxorcielebuli danaSaulebrivi qmedebebi.1645 saqarTvelos 

sisxlis samarTlis kodeqsSi mocemulia Semadgenlobebi, romlebic 

aregulireben evrokavSiris dasaxelebul CarCo-gadawyvetilebaSi 

mocemul sakiTxebs. kerZod, am gadawyvetilebaSi gaTvaliswinebuli 

sakiTxebi moculia sisxlis samarTlis kodeqsis 180-e, 210-e, 211-e da 

212-e muxlebiT.1646

1645 aRniSnul CarCo-gadawyvetilebasTan dakavSirebiT ix. turava, 2010, 70-71.

1646 qarTuli kanonmdeblobis CarCo-gadawyvetilebasTan Sesabamisobaze ix. turava, 

2010, 71. 
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rac Seexeba TaRliTobaSi Tanamonawileobas, vinaidan sisxlis 

samarTlis kodeqsis 23-e muxli iTvaliswinebs nebismier ganzrax 

danaSaulSi Tanamonawileobas, amitom, dasjadia rogorc TaRliTo-

bis organizeba, aseve misi waqezeba da masSi daxmareba (24-e muxli). 

18-e muxlis me-2 nawilidan gamomdinare, aseve dasjadia TaRliTo-

bis momzadebis yvela damamZimebeli garemoeba, garda 180-e muxlis 

pirvel nawilSi gawerili ZiriTadi Semadgenlobisa. me-19 muxlis 

Sesabamisad ki, dasjadia TaRliTobis mcdeloba. rac Seexeba TaR-

liTobisTvis sanqciis dawesebas, am nawilSic naTelia Sesabamisoba 

asocirebis Sesaxeb SeTanxmebiT gaTvaliswinebul regulaciasTan, 

vinaidan 180-e muxliT gaTvaliswinebuli TaRliTobis pirveli 

nawilisTvis gansazRvrulia, maT Soris, Tavisuflebis aRkveTa ori-

dan oTx wlamde. korporaciis xelmZRvanelTa sisxlissamarTlebriv 

pasuxismgeblobasTan dakavSirebiT aRsaniSnavia, rom saqarTvelos 

sisxlis samarTlis kodeqsi VI1 karSi iTvaliswinebs iuridiuli 

piris sisxlissamarTlebriv pasuxismgeblobas.1647 marTalia, TaRli-

TobisTvis ar aris gaTvaliswinebuli iuridiuli piris sisxlissa-

marTlebrivi pasuxismgebloba, Tumca, es ar uSlis xels iuridiuli 

piris pasuxismgebeli piris, rogorc fizikuri piris sisxlissa-

marTlebriv pasuxismgeblobas. aRniSnulidan ikveTeba, rom qar-

Tuli sisxlis samarTlis kanonmdebloba ZiriTadad SesabamisobaSia 

TaRliTobasTan brZolis asocirebis Sesaxeb SeTanxmebiT gaweril 

samarTlebriv normebTan.

IV. daskvna

 statiaSi detalurad iqna ganxiluli evrokavSiris finansuri 

interesebis winaaRmdeg mimarTuli TaRliTobis is regulaciebi, rac 

gaTvaliswinebulia saqarTvelosa da evrokavSirs Soris dadebul aso-

cirebis Sesaxeb SeTanxmebaSi. gamoikveTa dasaxlebuli saxis TaRli-

Tobis winaaRmdeg brZolisaTvis sisxlissamarTlebrivi normebi, rom-

lebTan qarTul sisxlis samarTlis kanonmdeblobis daaxloebac amave 

SeTanxmebiT aris gawerili. zemoaRniSnuli analizi cxadyofs, rom 

qarTuli sisxlis samarTlis kanonmdebloba SesabamisobaSia asoci-

rebis Sesaxeb SeTanxmebaSi gaweril TaRliTobis winaaRmdeg brZolis 

sisxlissamarTlebriv normebTan. kerZod, qarTuli sisxlis samarT-

lis kanonmdeblobiT moculia asocirebis Sesaxeb SeTanxmebaSi gansaz-

1647 iuridiuli piris sisxlissamarTlebriv pasuxismgeblobasTan dakavSirebiT ix. 

oxanaSvili, 2009, 183-209.
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Rvruli TaRliTobis dasjadobis yvela ZiriTadi elementi. qarTuli 

sisxlis samarTlis kanonmdeblobiT gaTvaliswinebulia, rogorc Tana-

monawileoba TaRliTobaSi, ise misi momzadeba da mcdeloba. anali-

zis Sedegad aseve dadginda Sesabamisoba asocirebis Sesaxeb SeTanxme-

biT gaTvaliswinebuli TaRliTobisTvis sanqciis saxiT Tavisuflebis 

aRkveTis gamoyenebis sakiTxSi. 
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I. Sesavali

saqarTvelo 2003 wlis 1 dekembridan sisxlis samarTlis saer-

TaSoriso sasamarTlos (ICC) wesdebis _ romis statutis monawilea. 

saqarTvelos teritoriaze an misi moqalaqeebis mier Cadenil saerTa-

Soriso danaSaulebze am droidan vrceldeba ICC-is pirdapiri iuris-

diqcia. es sakiTxi mniSvnelovani gaxda, maT Soris, saerTaSoriso 

Tanamegob robisTvis, ruseT-saqarTvelos 2008 wlis agvistos omis 

movlenebis konteqstSi, romelic moeqca ICC-is prokuroris ofisis 

yuradRebis centrSi, vinaidan saerTaSoriso danaSauli xelyofs da, 

Sesabamisad, saerTaSoriso sisxlis samarTali primerulad icavs su-

praindividualur, koleqtiur da kompleqsur samarTlebriv sikeTee-

bs, kerZod, sayo velTao mSvidobas, usafrTxoebasa da keTildReobas 

mTeli msoflios masStabiT.1648 

saerTaSoriso samarTali gasul saukunemde miCneuli iyo saxel-

1648 turava, 2015, 1-7; dgebuaZe, 2017, 15-20. am samarTlebrivi sikeTeebis winaaR-

mdeg mimarTuli qmedebebi exeba mTel saerTaSoriso sazogadoebas. Sead. Werle, 
krebulSi: Festschrift 200 Jahre Juristische Fakultät der Humboldt Universität, 2010, 1220; Triff-
terer, ZStW 2002, 342. saerTaSoriso sisxlis samarTliT imavdroulad daculia in-

dividualuri samarTlebrivi sikeTeebic. ase, magaliTad, genocidis danaSaulis 

Semadgenloba icavs ara marto (erovnuli, eTnikuri, rasobrivi da religiuri) 

jgufis arsebobas, aramed amiT aseve danaSaulis calkeul individualur msxverp-

lebs adamianis Rirsebis winaaRmdeg mimarTuli umZimesi darRvevebisagan. adami-

anurobis winaaRmdeg mimarTuli danaSauli da omis danaSauli, koleqtiur samar-

Tlebriv sikeTesTan erTad, icavs adamianis Rirsebas, sicocxlesa da sxeulebriv 

xelSeuxeblobas. Sead. Ambos, 2014, 106-107.   
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mwifoTaSoris samarTlad. am safuZvliT, ̀ klasikuri obieqtis Teoria~ 

uaryofda calkeul individTa samarTalsubieqturobas.1649 calkeul 

fizikur pirTa saerTaSorisosamarTlebrivi subieqtunarianobis 

uaryofa sisxlis samarTlis sferoSi niSnavda imas, rom calkeul 

individebs ar SeeZloT daerRviaT saerTaSoriso samarTali da maT 

sisxlissamarTlebrivad ar SeiZleboda pasuxismgebloba dakisrebo-

daT.1650 sayovelTaod aris aRiarebuli, rom individs, saerTaSoriso 

samarTlis sxva klasikur subieqtebTan SedarebiT, dRes ukve gaaCnia 

SezRuduli, magram saerTaSorisosamarTlebrivi subieqtunarianoba. 

saerTaSoriso sisxlis samarTlis adresatia individi _ fizikuri pi-

ri.1651 es, sisxlis samarTlis poziciidan, erTi mxriv, gasagebia, radgan 

sisxlis samarTlis marTlmsajuleba individualuri Seracxvis prin-

cips efuZneba.1652 meore mxriv, saerTaSoriso samarTlis poziciebi-

dan, es ar aris TavisTavad gasagebi, radgan klasikuri saerTaSoriso 

samarTali ar icnobs individualuri braleuli pasuxismgeblobis 

princips. Tanamedrove saerTaSoriso sisxlis samarTalma ki calkeul 

adamianebs saerTaSorisosamarTlebrivi subieqtunarianoba mianiWa,1653 

ris Sedegadac uSualod individi gaxda saerTaSorisosamarTlebrivi 

uflebebisa da movaleobebis matarebeli,1654 xolo darRvevebisTvis 

mas SeiZleba sanqciebi daekisros.1655 ICC-is romis statutis 25-e mux-

lis me-2 punqtis mixedviT, fizikuri piri sisxlis samarTlis wesiT 

pasuxis mgebelia da isjeba individualurad mis mier Cadenili sa-

samarTlos iurisdiqciaSi Semavali danaSaulisaTvis. naSromis miza-

nia warmoadginos saerTaSoriso sisxlis samarTlis kanonmdeblobis 

implementaciis aucilebloba, saerTaSoriso sisxlis samarTlis uni-

versaluri, magram imavdroulad subsidiaruli iurisdiqciiis arsi, 

amoqmedebis meqanizmebi, saerTaSoriso danaSaulis devnis pirdapiri 

da arapirdapiri meqanizmebi, ICC-is winaSe procesis dasaSvebobis wi-

1649  arsebobda gamonaklisi, magaliTad, jer kidev adreul periodSi mekobreebis 

uSualo saerTaSorisosamarTlebrivi pasuxismgeblobis saxiT, roca `klasikuri 

obieqtis Teoria~ yovelTvis ar yofila daculi. Sead. König, 2002, 179.
1650  individis mier saerTaSorisosamarTlebrivi movaleobebis darRvevaze pasuxis-

mgebeli iyo saxelmwifo. aseTi midgoma Seicvala pirveli msoflio omis Semdeg 

vilhelm II-is sisxlissamarTlebrivi dasjis mcdelobiT da, ufro mogvianebiT, 

meore msoflio omis mTavari damnaSaveebis sisxlissamarTlebrivi dasjiT. Sead. 

turava, 2015, 17-21; Schlösser, 2004, 19.
1651  Sead. dgebuaZe, 2017, 20-23, 80-82.  
1652  Sead. Jäger, KritV 1993, 259, 262. 
1653  Sead. Dörr, JZ 2005, 905, 913.
1654  Sead. König, 2002, 178.
1655  Ambos, 2014, 345-346.
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napirobebi da konstituciuri xasiaTis problemebi, romlebic exeba 

ICC-isaTvis piris gadacemas.

II. saerTaSoriso sisxlis samarTlis kanonmdeblobis 

implementaciis aucilebloba - saqarTvelos 

`implementaciis modeli~

saerTaSoriso sisxlis samarTlis implementacia nacionalur sis-

xlis samarTalSi aucilebelia _ ICC warmoadgens erovnuli sasamarT-

lo sistemis damatebiT organos. igi dReisaTvis uflebamosilia, ga-

nixilos saqmeebi, romlebic dakavSirebulia genocidis, adamianurobis 

winaaRmdeg mimarTuli, omisa da agresiis1656 danaSaulebis CadenasTan. 

Sidasaxelmwifoebrivi sasamarTlo sistemis prioritetis gaTvalis-

winebiT, yvela am danaSaulisaTvis unda iyos gaTvaliswinebuli 

sisxlissamarTlebrivi pasuxismgebloba erovnuli kanonmdeblobiT. 

romis statutis implementacia moiTxovs, rom dadgindes, Tu rogor 

aris asaxuli aRniSnuli danaSaulis Semadgenlobebi erovnul kanon-

mdeblobaSi da SesabamisobaSia Tu ara romis statutTan, rom ar gax-

des saWiro e.w. komplementarulobis principis amoqmedeba (romis 

statutis me-17 muxli).1657

saqarTvelom erovnuli kanonmdeblobis romis statutTan Sesa-

1656  romis statutis monawile saxelmwifoTa asambleis 2017 wlis 15 dekembris 

gadawyvetilebiT, agresiis danaSaulze ICC-is iurisdiqcia 2018 wlis 17 ivlisi-

dan amoqmedda. dawvr. ix. kresi (Targmani: dgebuaZe), sakonstitucio samarTlis 

Jurnali 2018, 7-26; Kreß, JICJ 2018, 1-17. ICC agresiis danaSaulze Tavidanve ar 

axorcielebda iurisdiqcias. 2010 wels, kampalaSi (uganda), romis statutis ga-

dasinjvis konferenciaze SemuSavda agresiis danaSaulis Semadgenloba, ris safuZ-

velzec, ICC-is wesdebas daemata me-8bis, me-15bis, me-15ter da 25(3bis)-e muxlebi. 

Kampala Resolution RC/Res.6 (1.6.2010), https://www.icc-cpi.int/iccdocs/asp_docs/ASP9/OR/RC-
11-ENG.pdf (nanaxia: 1.3.2019); kresi/holtcendorfi (Targmani: burjanaZe), samarT-

lis Jurnali 2011, 278-319; Kreß/Holtzendorff, JICJ 2010, 1179-1217. agresiis danaSaulis 

Sesaxeb dawvr. ix. Kreß/Barriga (ed.), 2017. agresiis danaSaulis komentarebis mimoxil-

va qarTul enaze ix. turava/dgebuaZe, samarTlis Jurnali 2018, 335-354. 

1657  Steer, wignSi: Sliedregt/Vasiliev, Pluralism in International Criminal Law, 2014, 39-62. saer-

TaSoriso humanitaruli samarTlis umniSvnelovanesi wyaroebiT _ Jenevis kon-

venciebiTa da maTi damatebiTi oqmebiT da sxva saerTaSoriso xelSekrulebebiT 

gaTvaliswinebuli sisxlissamarTlebrivi aRmkveTi sistemis CarTva erovnul 

kanonmdeblobaSi ar moicavs statutiT gaTvaliswinebul yvela danaSauls, radgan 

sisxlissamarTlebrivi devnis ganxorcielebis SesaZlebloba romis statutis 

sisxlis samarTlis zogadi principebidan da danaSaulis Semadgenlobebidan 

gamomdinare, zogjer ufro farToa. gansakuTrebiT, danaSauli adamianurobis 

winaaR mdeg da omis danaSauli moiTxovs specialuri normebis arsebobas, rac gan-

sxvavdeba saerTaSoriso Tu Sidasaxelmwifoebrivi normebiT adre Camoyalibebul 

sisxlis samarTlis debulebebisagan.
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bamisobaSi moyvanis gzad e.w. implementaciis modeli airCia, rac imas 

niSnavs, rom kanonmdebelma saqarTvelos dRes moqmedi sisxlis samar-

Tlis kodeqsis (amoqmedda 2000 wlis 1 ivniss) me-14 karSi (`danaSauli 

kacobriobis winaaRmdeg~) Seitana vrceli sakanonmdeblo debulebe-

bi saerTaSoriso danaSaulis Semadgenlobebis saxiT da ar dasjerda 

ubralo blanketur miTiTebas saerTaSoriso samarTlis normebze, 

saerTaSoriso CveulebiT samarTalze da a.S.1658 ICC-isTan saqarTvelos 

TanamSromlobis sakiTxebs aregulirebs saqarTvelos kanoni `sisxlis 

samarTlis saerTaSoriso sasamarTlosTan saqarTvelos TanamSrom-

lobis Sesaxeb~1659. implementaciis Sedegad, saqarTvelom Tavis Tavze 

aiRo valdebuleba da Seqmna imis SesaZlebloba, rom romis statu-

tiT gaTvaliswinebuli saerTaSoriso danaSaulebisaTvis gavrceldes 

TviT saqarTvelos sisxlis samarTlis iurisdiqcia, raTa ar dadges 

ICC-isaTvis saqmis gadacemis aucilebloba. saerTaSoriso xelSek-

rulebiT gaTvaliswinebul danaSaulTa SemTxvevebSi saqarTveloSi 

moqmedebs e.w. universalurobis principi, rasac aRiarebs qarTuli 

sisxlis samarTlis kanonmdebloba (saqarTvelos sisxlis samarTlis 

kodeqsis me-5 muxli). am midgomisgan gansxvavebT, Tavisi iurisdiqciis 

ganxorcielebis dros, ICC moqmedebs im principiT, rom danaSauli, 

rogorc wesi, Cadenili unda iyos romis statutis monawile saxel-

mwifos teritoriaze an moqalaqis mier. am saerTo wesidan gamonak-

lisia is SemTxveva, roca arsebobs gaeros uSiSroebis sabWos Txovna 

viTarebis Seswavlis Taobaze. 

1658  analogiuri midgoma da saerTaSorisosamarTlebrivi danaSaulis Semadgenlo-

bebis sisxlis samarTlis kodeqsSi integracia moxda safrangeTsa da SveicariaSi. 

amis alternativa aris e.w. kodifikaciis modeli _ saerTaSoriso danaSaulebis 

dasjadobaze specialuri kanonis miReba. aseTi gza airCia germaniam da didma 

britaneTma. Sead. Schramm, 2018, 54-55; Hecker, 2012, 66; Gless, 2011, 273 da momdevno 

gverdebi.

1659  es kanoni, romelic saqarTvelos parlamentma miiRo 2003 wlis 14 agvistos, 

garda 49-e muxlisa, amoqmedda saqarTvelosTvis statutis ZalaSi Sesvlis dRi-

dan, e.i 2003 wlis 1 dekembridan. kanonis 49-e muxlis Tanaxmad, saqarTvelos ius-

ticiis saministros daevala kanonis gamoqveynebidan 30 dRis vadaSi saerTaSoriso 

sasamarTlosTan TanamSromlobisTvis aucilebeli organizaciul-samarTlebrivi 

RonisZiebebis ganxorcieleba. miuxedavad imisa, rom erovnuli kanonmdeblobebi 

romis statutTan SesabamisobaSi iqna moyvanili, masTan sruli identuroba arc 

saqarTveloSi da arc sxva qveynebSi ar yofila miRweuli. Satzger, NStZ 2002, 127 da 

momdevno gverdebi. swored amitom erovnuli Sesabamisobis modelebi metnaklebad 

gansxvavebulia, rogorc formiT, iseve SinaarsiT.
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III. saerTaSoriso sisxlis samarTlis subsidiaruli 

iurisdiqcia

dReisaTvis saerTaSoriso sisxlis samarTlis iurisdiqcia aris 

universaluri, magram subsidiaruli. subsidiaruloba aris princi-

pi, romlis mixedviT, gadawyvetileba miRebul unda iqnas im doneze, 

romel donezec misi miReba yvelaze efeqtiania. damnaSaveebis sisxlis-

samarTlebrivi devna kvlavac eqvemdebareba Sidasaxelmwifoeb riv 

sisxlis samarTlis iurisdiqcias da misi dasjadobis samarTlebrivi 

safuZvlebis gansazRvra aris erovnuli kanonmdeblobis funqcia, rac 

gamomdinareobs gaeros wesdebis me-2 muxlis me-7 abzacSi mocemuli 

saxelmwifos Sida saqmeebSi Caurevlobisa da suverenitetis prin-

cipidan. swored amitom saerTaSoriso sisxlis samarTlis iurisdiq-

cia Semoifargleba mxolod adamianis da saerTaSoriso sazogadoebis 

fundamenturi da sayovelTaod aRiarebuli samarTlebrivi sikeTeebis 

dacviT.1660 dReisaTvis saerTaSoriso doneze sisxlissamarTlebrivi 

dasjadobis Taobaze saxelmwifoTa msoflio Tanamegobrobis aseTi 

konsensusi arsebobs mxolod saerTaSoriso sazogadoebis interesebis 

winaaRmdeg mimarTuli `umZimesi danaSaulebis~ (core crimes) mimarT. ma-

Sasadame, sisxlis samarTlis saerTaSoriso marTlmsajulebis ganxor-

cielebis uflebamosileba danaSaulebriv qmedebaTa saxeebis da 

maTi Cadenis drois, sivrcisa da pirTa wris mixedviT eqvemdebareba 

garkveul SezRudvebs. 

ICC aris sisxlis samarTlis mudmivmoqmedi saerTaSoriso sa-

samarTlo, romlis uflebamosileba gamoixateba materialuri, droi-

Ti, personaluri da formaluri saxis kompetenciebSi. 

materialuri iurisdiqcia: erovnuli sisxlis samarTlis iuris-

diqciisagan gansxvavebiT, ICC-is materialuri iurisdiqcia (jurisdiction 
ratione materiae) ar aris farTo. igi Semoifargleba romis statutis 

me-5 muxlSi CamoTvlili genocidis, omis, agresiisa1661 da adamianuro-

bis winaaRmdeg mimarTuli danaSaulebiT (core crimes).
droiTi iurisdiqcia: ICC-is iurisdiqcia droSi (jurisdiction ratione 

temporis) dakavSirebulia misi gansjadi saerTaSoriso danaSaulis Cade-

nis momentTan. ukuZalis akrZalvis principidan (nullum crimen sine lege) 
gamomdinare, sasamarTlos iurisdiqcia vrceldeba im danaSaulebze, 

romlebic Cadenilia statutis amoqmedebis Semdeg, xolo im saxelm-

1660  Ambos/Steiner, JuS 2001, 9-10.
1661  agresiis danaSaulis Sesaxeb dawvr. ix. Kreß/Barriga (ed.), 2017. agresiis danaSau-

lis komentarebis mimoxilva qarTul enaze ix. turava/dgebuaZe, samarTlis Jur-

nali, 2018, 335-354.
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wifosaTvis, romelic gvian SeuerTda statuts, am SeerTebis droi-

dan1662. gamonaklisi gaTvaliswinebulia romis statutis me-12 muxlis 

me-3 punqtiT, roca saxelmwifo aRiarebs sasamarTlos iurisdiqcias 

mis mier romis statutTan SeerTebamde, magram, drois TvalsazrisiT, 

yvela SemTxvevaSi, romis statutis amoqmedebis Semdeg, 2002 wlis 

1 ivlisis Semdgom periodSi Cadenili danaSaulebisaTvis.1663 romis 

statutis monawile saxelmwifoTa asambleis 2017 wlis 15 dekembris 

gadawyvetilebiT, agresiis danaSaulze ICC-is iurisdiqcia 2018 wlis 

17 ivlisidan amoqmedda.1664  

personaluri iurisdiqcia: ICC-is personaluri iurisdiqcia (juris-
diction ratione personae), romis statutis 25-e muxlis pirveli punqtidan 

da 26-e muxlidan gamomdinare, vrceldeba mxolod fizikur pirebze, 

romlebic danaSaulis Cadenis droisaTvis minimum 18 wlis asaks arian 

miRweuli1665  da ar vrceldeba iuridiul pirebze1666.1667 ICC-is iuris-

diqciaSi Semaval danaSaulebze ar vrceldeba xandazmulobis vadebi, 

xolo imunitetebi ar aferxebs am sasamarTlos iurisdiqciis ganxor-

cielebas1668.

formaluri iurisdiqcia: sasamarTlos formaluri iurisdiqcia 

(formal jurisdiction) moicavs sam sxvadasxva alternatiul variants: dana-

Saulis Cadenis adgilis qveyana unda iyos romis statutis monawile 

saxelmwifo, an damnaSavis moqalaqeobis qveyana unda iyos statutis 

monawile saxelmwifo, an statutis aramonawile saxelmwifom ad hoc 

1662  romis statutis me-11 da 22-e muxlebi.

1663  droiTi kompetenciiT ICC gansxvavdeba yvela winamorbedi sisxlis samarTlis 

droebiTi tribunalisagan, romelTa wesdebebi ukuZaliT gavrcelda maT miRe-

bamde Cadenili danaSaulebis mimarT.  

1664  dawvr. ix. kresi (Targmani: dgebuaZe), sakonstitucio samarTlis Jurnali 2018, 

7-26; Kreß, JICJ 2018, 1-17. ICC agresiis danaSaulze Tavidanve ar axorcielebda 

iurisdiqcias. 2010 wels, kampalaSi (uganda), romis statutis gadasinjvis kon-

ferenciaze SemuSavda agresiis danaSaulis Semadgenloba, ris safuZvelzec, ICC-

is wesdebas daemata me-8bis, me-15bis, me-15ter da 25(3bis)-e muxlebi. Kampala Resolution 
RC/Res.6 (1.6.2010), https://www.icc-cpi.int/iccdocs/asp_docs/ASP9/OR/RC-11-ENG.pdf (nanaxia: 
1.3.2019); kresi/holtcendorfi (Targmani: burjanaZe), samarTlis Jurnali 2011, 

278-319; Kreß/Holtzendorff, JICJ 2010, 1179-1217.
1665  romis statutis 26-e muxli.

1666  am TvalsazrisiT, romis statutis miRebis dros safrangeTis mxridan Semo-

Tavazebul iqna kompromisuli varianti, magram sabolood saerTaSoriso sisxlis 

samarTalSi iuridiuli piris sisxlissamarTlebrivi pasuxismgeblobis SemoRebis 

idea mainc ar iqna gaziarebuli. Ambos, 2014, 168-169.
1667  danaSaulis personaluri/individualuri Seracxvis Sesaxeb ix. dgebuaZe, 2017, 
20-23, 20-23.
1668  romis statutis 29-e muxli, 27-e muxli da 98-e muxlis pirveli punqti.
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unda aRiaros sasamarTlos iurisdiqcia.1669

romis statutis me-12 muxlis samsafexuriani kompetenciis mode-

lis mixedviT: pirvel safexurze, saxelmwifo, statutTan SeerTebiT, 

avtomaturad aRiarebs sasamarTlos iurisdiqcias (automatic jurisdic-
tion), rac gaTvaliswinebulia statutis me-12 muxlis pirveli pun-

qtiT. xelSekrulebis monawile saxelmwifos, roca igi xdeba statutis 

monawile, mxolod omis danaSaulis mimarT SeuZlia ganacxados, rom 

statutis amoqmedebidan Svidi wlis ganmavlobaSi ar aRiarebs am da-

naSaulis mimarT sasamarTlos iurisdiqcias (opt-out).1670 es wesi ar mo-

qmedebs, Tu gamoZieba daiwyo uSiSroebis sabWos mier ICC-is proku-

r  u risaTvis mimarTvis safuZvelze.1671 meore safexurze, sasamarTlos 

iurisdiqciisaTvis aucilebelia, dadgindes, aris Tu ara danaSaulis 

Cadenis adgilis an danaSaulis CadenaSi eWvmitanili piris moqalaqe-

obis saxelmwifo statutis monawile.1672 am SemTxvevebSi sasamarTlos 

iurisdiqcias araviTari specialuri Tanxmoba ar sWirdeba. mesame 

safexurze saxelmwifos, romelic ar aris statutis monawile, magram 

danaSaulis Cadenis adgilis an danaSaulis Camdenis moqalaqeobis 

saxel mwifoa, SeuZlia, nebayoflobiT ad hoc TviTon daeqvemdebaros 

sasamarTlos iurisdiqcias konkretul viTarebasTan dakavSirebiT.1673 

aseT ganacxads SeiZleba mieniWos ukuZala da sasamarTlos iurisdiq-

1669 romis statutis me-12 muxlis me-2 punqtis (a) da (b) qvepunqti da me-3 punq-

ti. romis konferenciaze sakamaTo iyo sasamarTlos formaluri iurisdiqciis 

sakiTxebi. erTmaneTs daupirispirda ori eqstremaluri pozicia: sasamarTlosadmi 

megobrulad ganwyobili (like-minded) da sasamarTlos mimarT skeptikurad ganwyo-

bili saxelmwifoebi. Ambos, 2014, 354-356. saqarTvelo ekuTvnoda saxelmwifoTa 

pirvel jgufs. saxelmwifoTa pirveli jgufis (maT Soris, germaniis) warmomad-

genlebi miiCnevdnen, rom (1) statutTan SeerTebiT saxelmwifo avtomaturad unda 

daqvemdebareboda sasamarTlos iurisdiqcias (automatic jurisdiction) da (2) sasamarT-

los unda miniWeboda universaluri iurisdiqcia statutiT gaTvaliswinebuli 

danaSaulebis mimarT, rogorc es mTeli rigi erovnuli kanonmdeblobebiT aris 

gaTvaliswinebuli. Abass, ICLR 2006, 349.
1670  romis statutis 124-e muxli. es regulacia aucilebeli gaxda imisaTvis, rom 

safrangeTs mxari daeWira statutisaTvis. safrangeTTan erTad, aseve kolum-

biamac gaakeTa aseTi ganacxadi.

1671  romis statutis me-13 muxlis (b) punqti.

1672  romis statutis me-12 muxlis me-2 punqti. maSasadame, sasamarTlos iurisdiq-

cia vrceldeba mxolod im SemTxvevaSi, roca qmedebis Cadenis adgilis an qmedebis 

Camdeni piris saxelmwifo statutis monawilea.

1673  romis statutis me-12 muxlis me-3 punqti. aseTi ganacxadi unda wardeginos 

sasamarTlos registrators da SeiZleba exebodes erT an ramdenime konkretul 

danaSauls an situacias. igi SeiZleba exebodes ara mxolod konfliqtis erTi mxa-

ris danaSauls, aramed mTlian konfliqtis situacias da yvela am dros Cadenil 

saerTaSoriso danaSauls. aseTma saxelmwifom yovelgvari Seferxebisa da gamo-

naklisis gareSe (without any delay and exception) unda iTanamSromlos sasamarTlosTan.
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cia gavrceldes manamde, magram ara statutis amoqmedebamde, 2002 

wlis 1 ivlisamde, Cadenil saerTaSoriso danaSaulebze.1674 

agresiis danaSaulisaTvis moqmedebs specialuri wesi, rom monawile 

saxelmwifos aqvs SesaZlebloba, gaakeTos ganacxadi, romelic gamoric-

xavs ICC-is iurisdiqcias, Tu es saxelmwifo agresiis aqts ganaxorcie-

lebs. aseTi e.w. Opt-out-ganacxadi wardgenili unda iyos agresiis aqtis 

ganxorcielebamde, rom mas hqondes moqmedebis Zala da am saxelmwifos 

mier aseTi ganacxadi nebismier dros SeiZleba ukan iqnas gamoTxovili. 

ICC-is iurisdiqcia gamoiricxeba im saxelmwifos moqalaqeebis mier an 

im saxelmwifos teritoriaze Cadenil agresiis danaSaulze, romelic 

ar aris romis statutis monawile. statutis aramonawile saxelmwifo, 

romelic aris agresiis aqtis ganmxorcielebeli an agresiis msxverpli, 

sasamarTlos iurisdiqciidan gamoiricxeba. 

statutis me-15bis muxliT aseve gansazRvrulia ICC-is da gaeros 

uSiSroebis sabWos urTierTmimarTeba. arsebobs ICC-is prokuroris 

mier Tavdapirvelad gaeros informirebis valdebuleba, rom unda 

daiwyos moqmedebebi agresiis danaSaulTan dakavSirebiT da unda gai-

gos uSiSroebis sabWos pozicia, Tvlis Tu ara, rom monawile saxel-

mwifos mier Cadenilia agresiis aqti. amasTan dakavSirebiT arsebobs 

ori SesaZlebloba: (1) Tu uSiSroebis sabWo daadgens agresiis aqtis 

ganxorcielebis faqts, ICC-is prokurors SeuZlia daiwyos moqmede-

bebi; (2) Tu uSiSroebis sabWo mimarTvidan eqvsi Tvis ganmavlobaSi 

ar gaakeTebs Sesabamis daskvnas, prokurors SeuZlia daiwyos moqmede-

bebi agresiis danaSaulTan dakavSirebiT, Tu ICC-is winasasamarTlo 

ganyofileba gascems agresiis danaSaulTan dakavSirebiT gamoZiebis 

dawyebis nebarTvas. SeiZleba iTqvas, rom ICC aris marTlmsajulebis 

ganxorcielebis damoukidebeli organo agresiis faqtis dadgenasTan 

dakavSirebiT da SeuZlia am sakiTxTan dakavSirebiT dadges gaeros 

uSiSroebis sabWosagan gansxvavebul poziciaze. 

romis statutis me-15ter muxli exeba agresiis danaSaulis mimarT 

gaeros uSiSroebis sabWos mimarTviT iurisdiqciis ganxorcielebis 

SemTxvevebs, rac, rogorc sxva danaSaulis SemTxvevebSi, gamomdi-

nareobs statutis me-13 muxlis `b~ punqtidan. uSiSroebis sabWos 

SeuZlia miiRos rezolucia gaeros qartiis VII Tavis safuZvelze, 

romliTac atyobinebs ICC-is prokurors situaciis Sesaxeb agresiis 

danaSaulis savaraudo CadenasTan dakavSirebiT. am dros ara aqvs mniS-

vneloba saxelmwifo aris Tu ara romis statutis monawile. 

dasaSvebobis warmodgenili winapirobebi moqmedebs maSin, roca esa 

1674 romis statutis me-11 muxlis pirveli punqti, me-2 punqti da 126-e muxlis 

pirveli punqti. 2005 wlis 15 Tebervals aseTi ganacxadi waradgina kot-d’ivuarma.
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Tu is konkretuli SemTxveva sasamarTlos gadaecema monawile saxel-

mwifos mier an prokurori gamoZiebas sakuTari iniciativiT (proprio 
motu) Seudgeba.1675 gaeros uSiSroebis sabWos mier prokurorisaTvis 

mimarTvis SemTxvevaSi, sasamarTlos kompetencia amoqmeddeba am wina-

pirobebis gareSe.1676 gaeros uSiSroebis sabWos mier ICC-is prokura-

turisaTvis mimarTvis safuZvelze ICC-is iurisdiqciis amoqmedebis 

dros (magaliTad, sudanSi momxdari darfuris SemTxveva), statutis 

aramonawile saxelmwifos mxridan sasamarTlosTan TanamSromlobis 

valdebuleba ar warmoiSoba.1677 

IV. iurisdiqciis amoqmedebis meqanizmebi

saerTaSoriso sisxlis samarTali adgens ICC-is uflebamosilebis 

amoqmedebis sam meqanizms (trigger mechanisms).1678 sasamarTlos SeuZlia, 

ganaxorcielos Tavisi iurisdiqcia (1) statutis monawile saxelmwi-

fos, (2) gaeros uSiSroebis sabWos an (3) ICC-is prokuroris ex offi cio-
iniciativiT.1679 ufro konkretulad: 

(1) romis statutis monawile saxelmwifos yovelTvis SeuZlia 

mimar Tos sasamarTlos prokurors TxovniT, gamoikvlios konkretu-

li situacia, romelic exeba drois garkveul monakveTsa da terito-

rias (e.w. saxelmwifoTa mimarTva).1680 aRniSnuli gamoricxavs mxolod 

erTi konkretuli konfliqtis mxaris mimarT gamoZiebis warmoe-

bas.1681 statutis monawile saxelmwifos SeuZlia, statutis me-14 mux-

lis mixedviT, sasamarTlos mimarTos TxovniT, gamoiZios statutis 

monawile sxva saxelmwifoSi xom ar aris Cadenili ICC-is iurisdiqciaSi 

Semavali danaSauli. mas SeiZleba aseve monawile saxelmwifos mxridan 

eTxovos amave saxelmwifos sakuTar teritoriaze Cadenili sasamarT-

1675  romis statutis me-13 muxlis (a) da (c) punqtebi.

1676  romis statutis me-13 muxlis (b) punqti.

1677  gaeros uSiSroebis sabWos gadawyvetilebiT prokurorisaTvis mimarTvis Sem-

TxvevaSi, sasamarTlos kompetencia gamomdinareobs pirdapir gaeros wesdebidan.

1678  Safferling, 2011, 279-282; Ambos, 2014, 357-360; Gless, 2011, 263-264. 
1679  romis statutis me-13 muxli.

1680  romis statutis me-13 muxlis (a) punqti da me-14 muxli. Cassese, JICJ 2006, 436.
1681  ase, magaliTad, ugandis mimarTvasTan dakavSirebiT, sasamarTlos mTavarma 

bralmdebelma ganacxada, CrdiloeT ugandaSi konfliqtis monawile yvela mxaris 

mier Cadenili danaSaulebi iqneboda gamoZiebuli. saxelmwifos mier prokurori-

saTvis mimarTvas Tan unda erTodes is dokumentebi, romlebic am saxelmwifos 

xelSia da adasturebs mis ganacxads. romis statutis me-14 muxlis me-2 punqti.
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los iurisdiqciaSi Semavali danaSaulis gamoZiebac (self referrals)1682.
(2) gaeros uSiSroebis sabWos SeuZlia, gaeros wesdebis VII Tavis Sesa-

bamisad, mSvidobis xelmyofi situaciis Sesaxeb, romelSic adgili aqvs 

romis statutiT gaTvaliswinebuli danaSaulis Cadenas, miiRos Sesa-

bamisi rezolucia da mimarTos sasamarTlos.1683 ICC aseT Sem TxvevaSic 

axorcielebs Tavis uflebamosilebas.1684 vinaidan es uflebamosileba 

uSualod gaeros wesdebidan gamomdinareobs, uSiSroebis sabWos SeuZ-

lia, sasamarTlos gadasces situacia, romelic iseT saxelmwifos exe-

ba, romelic ar aris statutis monawile. ase moxda darfuris (sudani) 

SemTxvevaSi da libiis SemTxvevaSi. magaliTad, 2005 wlis ianvris bo-

los gaeros eqspertTa xuTkacianma komisiam darfurSi Cadenil dana-

SaulebTan dakavSirebiT uSiSroebis sabWos mimarTa rekomendaciiT, 

rom aRniSnuli situacia gadaeca ICC-saTvis1685, rasac Sedegad mohyva 

uSiSroebis sabWos 2005 wlis 31 martis 1593-e rezolucia.1686 swored 

gaeros uSiSroebis sabWos rezoluciis safuZvelze moxda sudanis 

prezidentis Al Bashir-is (2009) da mogvianebiT libiis lideris Muam-
mar Al-Gadafi -s (2011) mimarT dapatimrebis orderebis gacema.1687 am Sem-

TxvevebSi sasamarTlos uflebamosileba romis statutis me-12 mux-

lis me-2 punqtis (a) da (b) qvepunqtebidan gamomdinare ar iyo saxeze, 

radgan sudani da libia ar aris romis statutis monawile.

ICC aris saerTaSoriso samarTlis avtonomiuri organo, rom-

lis amocanebi da uflebamosilebebi misi wesdebidan gamomdina-

reobs.1688 swored amitom igi brmad ki ar mihyveba uSiSroebis sabWos 

1682 Satzger, 2013, 276; Safferling, 2011, 280. igulisxmeba, rom aseT SemTxvevaSi saxelmwifo 

uars ambobs komplementarulobis principis gamoyenebaze. marTalia, statutis 

me-14 muxli gamokveTilad ar miuTiTebs monawile saxelmwifos mier prokurori-

saTvis mimarTvis SesaZlo SemTxvevebze, magram aseT TviTmimarTvas adgili hqonda 

saerTaSoriso sasamarTlos praqtikaSi Lubanga-s saqmeze, roca kongos saxalxo 

respublikam, romelsac TviTon ar SeeZlo aucilebeli da efeqtiani gamoZiebisa 

da devnis warmoeba, TxovniT mimarTa ICC-is prokurors. Pre Trial Chamber I, ICC-01-
/04-01/06, 24. 02. 2006, par. 35. kongos garda, aseve ugandam da centraluri afrikis 

respublikam moaxdines sasamarTlos prokurorisaTvis TviTmimarTva. saxelmwi-

foTa TviTmimarTvis (self referrals) dasaSvebobis kritikaze ix. Müller/Stegmiller, JICJ 
2010, 1267.
1683  romis statutis me-13 muxlis (b) punqti.

1684  Wolfrum, krebulSi: Eser-Festschrift, 2005, 984; Ntanda Nsereko, ZIS 2007, 501.
1685  Darfur Report, par. 571.
1686  am SemTxvevas hyavs rogorc kritikosebi: Zimmermann, krebulSi: Tomuschat-Fest-
schrift, 2006, 689; Condorelli/Ciampi, JICJ 2005, 594, aseve mxardamWerebi: Kreß, 2006, 326; 
Cassese, JICJ 2006, 436.
1687  Schramm, 2018, 85-86.

1688  romis statutis me-4 muxli.
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gadawyvetilebas, aramed uSualod amowmebs Tavis uflebamosilebas, 

upirveles yovlisa, statutis me-5 da me-11 muxlebis Sesabamisad (rati-
one materiae; ratione temporis). gaeros wesdebis VII Tavidan gamomdinareobs 

aseve uSiSroebis sabWos uflebamosileba, sasamarTlos mimarTos 

TxovniT, ar daiwyos gamoZiebis an sisxlissamarTlebrivi devnis pro-

cesi an gansazRvruli droiT _ 12 Tvemde SeaCeros igi (gamoZiebis an 

devnis gadadeba uSiSroebis sabWos TxovniT)1689.

(3) da bolos, TviT ICC-is braldebis samsaxursac SeuZlia, rom sa-

kuTari iniciativiT (proprio motu), sxvadasxva wyarodan (saerTaSoriso 

organizaciebi, arasamTavrobo organizaciebi, kerZo pirebi) miRebuli 

informaciis safuZvelze daiwyos viTarebis winaswari gamokvleva.1690

ICC-is prokurori aris damoukidebeli organo da aqvs mimdina-

re sisxlis samarTlis procesSi WeSmaritebis (simarTlis) dadgenis 

xelSewyobis valdebuleba. am mizniT, man unda gamoiZios yvela mimar-

TulebiT da moipovos braldebulis rogorc gamamtyunebeli, aseve 

gamamarTlebeli mtkicebulebebi.1691 marTalia, ad hoc tribunalebis 

wesdebebSi ar aris mocemuli analogiuri Sinaarsis normebi, magram 

miiCneva, rom iqac bralmdebeli sisxlis samarTlis saerTaSoriso 

marTl msajulebis `obieqturi organoa~.1692 igi ufro Seesabameba kon-

tinenturevropuli sistemis prokuroris tips, vidre angloameri-

kuli sistemis bralmdeblis figuras. marTalia, adverzatoruli (Se-

jibrebiTi) sistemis mixedviTac, bralmdebeli valdebulia, daicvas 

simarTle da obieqturoba, magram kontinenturevropuli instruq-

toruli sistemis mixedviT, ar aris mkveTrad gamijnuli braldebis 

da dacvis mtkicebulebaTa warmodgena e.w. two cases approach gagebiT, 

amitom bralmdebeli warmoadgens ufro damoukidebel organos, vidre 

mxa res.1693 

braldebis samsaxurs SeuZlia TanamSromloba saxelmwifoebTan, 

1689  romis statutis me-16 muxli. Ntanda Nsereko, ZIS 2007, 502.
1690  romis statutis me-13 muxlis (c) punqti da me-15 muxli. ase moxda, magali-

Tad, pirvelad, 2009 wlis 26 noembers, roca braldebis samsaxurma mimarTa wi-

nasasamarTlo II palatas, raTa gaeca nebarTva keniis situaciasTan dakavSirebiT 

gamoZiebis dawyebis Taobaze. Tavis mxriv, palatam aseTi nebarTva gasca 2010 wlis 

31 marts.

1691 romis statutis 54-e muxlis pirveli punqtis (a) qvepunqti, 67-e muxlis me-2 

punqti.

1692  Fairlie, ICLR 2004, 314.
1693 Kreß, JICJ 2003, 608; Swart, JICJ 2008, 109. saerTaSoriso droebiTi tribunalebisa 

da ICC-is braldebis institutis Sedarebaze ix. Eser, krebulSi: Nehm-Festschrift, 
2006, 113.
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saxelmwifoTaSoris organizaciebTan da kerZo pirebTan.1694 gansa-

kuTrebiT aRsaniSnavia TanamSromloba adgilobriv Suamaval orga-

nizaciebTan da kerZo pirebTan, romlebic amyareben urTierTobebs 

potenciur mowmeebTan da xels uwyoben mtkicebulebaTa mopovebas, 

radgan kargad icnoben danaSaulis adgilis kulturul, geografiul 

da sxvagvar Taviseburebebs.1695 procesualurad problemuria is, rom 

maTi vinaoba, rogorc wesi, saidumloa da arsebobs mtkicebulebaTa 

manipulaciis safrTxe.

V. saerTaSoriso danaSaulis devnis pirdapiri da 

arapirdapiri meqanizmebi

saerTaSoriso sisxlis samarTali warmoadgens saerTaSoriso 

samarTlisa da sisxlis samarTlis kombinaciis Sedegad warmoqmnil 

samarTlis damoukidebel dargs, romelic aris supranacionaluri 

xasiaTis da Tavisi gansakuTrebuli bunebis gamo sui generis-sistemad 

iwodeba.1696 igi warmoadgens zesaxelmwifoebrivi sisxlis samarTlis 

marTlmsajulebis ganxorcielebis legitimaciis safuZvels. saerTa-

Soriso sazogadoebas SeuZlia saerTaSoriso danaSaulebis winaaR-

mdeg sisxlissamarTlebrivi devna ganaxorcielos pirdapir, sisxlis 

samarTlis saerTaSoriso sasamarTloebis (tribunalebis) meSveobiT 

(direct enforcement)1697, an arapirdapir, nacionaluri sasamarTloebis 

meSveobiT, erovnuli sisxlis samarTlis safuZvelze (indirect enforce-
ment). saerTaSoriso sazogadoebis aseTi arapirdapiri sisxlissamar-

Tlebrivi devnis procesSi CarTulia saqarTveloc.1698 agreTve arse-

bobs saerTaSoriso danaSaulebis winaaRmdeg sisxlissamarTlebrivi 

devnis ganxorcielebis Sereuli modeli e.w. hibriduli sasamarTloe-

bis (kosovo, aRmosavleT timori, siera-leone, kamboja da a.S.) meSveo-

biT, romelic xorcieldeba saerTaSoriso da erovnuli saSualebebis 

gaerTianebiT.1699

 

1694 romis statutis 54-e muxlis me-3 punqtis (d) qvepunqti.

1695  ICC, Decision on intermediaries 31. 05. 2010, par. 3. magaliTad, Lubanga-s saqmeSi monawi-

leobda 23 aseTi Suamavali.  

1696  Bassiouni, 2003, 52-57. 
1697  igi aseve cnobilia eqskluziuri anu `niurnbergis modelis~ (Nürnberger Modell) 
saxelwodebiT. Werle, 2012, 114.
1698  saqarTvelos saxelmwifos teritoriaze da misi moqalaqeebis mimarT 2003 wlis 

1 dekembridan moqmedebs ICC-is sruli iurisdiqcia.

1699  turava, 2015, 46-54; dgebuaZe, 2017, 15-20.
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VI. sisxlis samarTlis saerTaSoriso sasamarTlos winaSe 

procesis dasaSvebobis winapirobebi 

ICC-is winaSe procesis dasaSvebobas mniSvnelovnad gansazRvravs 

e.w. komplementaruloba1700, romelic warmoadgens swored erT-erT im 

ZiriTad princips, romelic ICC-is ganasxvavebs ad hoc tribunalebi-

sagan. igi gamoiyeneba procesis dawyebis yvela SemTxvevis mimarT, 

maT Soris, roca sasamarTlos mimarTavs gaeros uSiSroebis sabWo 

TxovniT viTarebis Seswavlis an saqmis (SemTxvevis) gamoZiebis Tao-

baze1701. ICC uflebamosilia mxolod im SemTxvevaSi aamoqmedos Tavi-

si samar Tlebrivi meqanizmebi, roca zesaxelmwifoebrivi sasamarTlo 

organos gamoyenebis namdvili saWiroeba dadgeba. subsidiarulobis 

principidan gamomdinare, es sasamarTlo mxolod maSin unda amoqmed-

des, roca uflebamosili saxelmwifo uunaroa an ar surs, Tavad sa-

Tanadod Caataros gamoZieba, ganaxorcielos sisxlissamarTlebrivi 

devna da marTlmsajuleba. aseT SemTxvevebSi sisxlis samarTlis saer-

TaSoriso marTlmsajuleba Caenacvleba erovnul marTlmsajulebas, 

romelsac, statutis mixedviT, mxolod komplementarulobis prin-

cipis amoqmedebis SemTxvevaSi aqvs upiratesoba erovnul iurisdiq-

ciasTan mimarTebiT.

Sidasaxelmwifoebriv sisxlissamarTlebriv devnasTan mimarTebiT 

ICC-is uflebamosilebis komplementaruloba niSnavs, rom TviT umZi-

mesi danaSaulis Cadenis SemTxvevaSic ki, romelsac saerTaSoriso re-

zonansi aqvs, upirveles yovlisa, gamoyenebul unda iqnas Sidasaxel-

mwifoebrivi sisxlissamarTlebrivi devnis organoebi. ar arsebobs 

saerTaSorisosamarTlebrivi valdebuleba, rom monawile saxelmwi-

fom Tavis erovnul samarTalSi gaakeTos miTiTeba romis statutis 

normebze (e.w. blanketuri normis modeli) an romis statutis normebi 

asaxos erovnul kanonmdeblobaSi (e.w. kodifikaciis modeli). miuxeda-

vad amisa, komplementarulobis principi arapirdapir avaldebulebs 

statutis monawile yvela wevr saxelmwifos, saerTaSoriso danaSau-

lis Semadgenlobebi asaxos erovnul kanonmdeblobaSi da damnaSaveebi 

procesualursamarTlebrivad dasajos saTanadod (indirect enforcement), 
winaaRmdeg SemTxvevaSi, amoqmeddeba ICC-is pirdapiri iurisdiqcia (di-
rect enforcement).1702   
1700  Safferling, 2011, 282-285;  
1701  romis statutis statutis me-13 muxlis (b) punqti, me-18 muxlis pirveli pun-

qti da me-19 muxlis pirveli punqti.

1702  komplementarulobis Sesaxeb debuleba gaTvaliswinebuli iyo jer kidev saer-

TaSoriso sisxlis samarTlis komisiis 1994 wlis proeqtSi, kerZod, preambulis 

me-3 punqtsa da 35-e muxlSi. es debuleba 1998 wels romSi gamarTuli saxelmwifo-
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romis statutis me-17 muxlSi komplementaruloba mocemulia 

rogorc dasaSvebadobasTan dakavSirebuli sakiTxi. igi kavSirSia 

statutis preambulis me-10 punqtsa da pirvel muxlSi mocemul de-

bulebebTan, sadac aseve mocemulia komplementarulobis principi 

(`sisxlis samarTlis saerTaSoriso sasamarTlo, dafuZnebuli am wes-

debis safuZvelze, warmoadgens erovnul sisxlis samarTlis iurisdiq-

ciaTa damatebas~). me-17 muxlSi ki mocemulia kriteriumebi, romelTa 

safuZvelzec saqme, rogorc miuRebeli, unda Sefasdes. mniSvnelovania, 

upirveles yovlisa, is garemoeba, rom TviT ICC iRebs gadawyvetilebas 

am sakiTxze (e.w. kompetenciis kompetencia). 

komplementarulobis principis arsi mdgomareobs imaSi, rom samar-

Tlebrivi problema unda gadawydes im safexurze, sadac misi gadawyve-

ta yvelaze kargad SeiZleba. Tu Sidasaxelmwifoebriv instanciebs 

SeswevT unari da aqvT survili, ganaxorcielon seriozuli sisxlis-

samarTlebrivi devna statutiT gaTvaliswinebuli saerTaSoriso 

danaSaulebis mimarT, ar aris imis aucilebloba, rom saerTaSoriso 

sasamarTlo CaerTos marTlmsajulebis ganxorcielebaSi. statutiT 

gaTvaliswinebuli danaSaulebrivi qmedebebisaTvis monawile saxel-

mwifoTa mier dawesebuli sasjelis simkacre ar aris mniSvnelovani, 

magram igi ar unda iyos Cadenili danaSaulis simZimis da damnaSavis 

pirovnebis aSkarad araproporciuli. romis statutis me-17 muxlis 

mixedviT, komplementarulobis Semowmeba unda moxdes Semdegi sqemis 

mixedviT: (1) Cadenili saerTaSoriso danaSaulis mimarT erovnuli 

sisxlis samarTlis mixedviT nacionaluri sisxlis samarTlis marTl-

msajulebis efeqtianad ganxorcielebis kompetencia da SesaZlebloba; 

(2) ICC-is iurisdiqcia unda amoqmeddes mxolod im SemTxvevaSi, roca 

(a) Cadenili saerTaSoriso danaSaulis Semadgenloba ar aris imple-

mentirebuli erovnul sisxlis samarTalSi, an (b) saxelmwifos mxridan 

gamovlinda saerTaSoriso danaSaulis mimarT   sisxlissamarTlebrivi 

devnis ganxorcielebis uunaroba an aseTi nebis ararseboba.

saerTaSoriso sisxlis samarTalSi komplementaruloba Sedgeba 

ori komponentisagan: pirveli, ICC-is mxolod maSin SeuZlia imoqme-

dos, roca uflebamosil saxelmwifos ara aqvs survili an unari, ga-

naxorcielos sisxlissamarTlebrivi devna saerTaSoriso danaSaulis 

mimarT (e.w. komplementaruloba _ stricto sensu).1703 meore, qmedeba unda 

Ta konferenciis dros TiTqmis udiskusiod iqna miRebuli. igi gansxvavdeba yvela 

winamorbedi sisxlis samarTlis saerTaSoriso sasamarTlos, maT Soris, orive _ 

yofili iugoslaviisa da ruandis ad hoc tribunalebis muSaobis principisagan da 

samarTlebrivi TvalsazrisiT siaxles warmoadgens.

1703  procesis gamarTva saerTaSoriso sasamarTlos winaSe, rogorc wesi, dauS-
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iyos sakmarisad mZime1704 _ igi unda Semowmdes pirveli komponentis 

(stricto sensu) win da misgan damoukideblad. maSasadame, procesi ICC-is 

winaSe uproblemod dasaSvebia uflebamosili saxelmwifos ara marto 

faqtobrivi, aramed normatiuli umoqmedobis drosac (inaction scenario). 
magaliTad, procesis damabrkolebeli samarTlebrivi normebis arse-

bobisas, rogoricaa, magaliTad, farTo amnistia.

VII. saerTaSoriso sisxlis samarTlis procesis 

Taviseburebebi

saerTaSoriso sisxlis samarTlis procesi erTmaneTisagan ga-

nasxvavebs ICC-is iurisdiqciis ganxorcielebis ramdenime formas: 

sisxlis samarTlis procesis dawyebis inicireba1705; winasasamarTlo 

procesi1706; sisxlis samarTlis saqmis arsebiTi sasamarTlo ganxil-

va1707; samoqalaqo-samarTlebrivi zianis anazRaureba1708; sasamarTlo 

gadawyvetilebis aRsrulebis procedura1709.1710 saerTaSoriso sisxlis 

samarTlis saproceso wesebi Seicavs rogorc angloamerikul, ise 

kontinenturevropul sistemaTa elementebs. mTavari problemaa WeS-

maritebis (simarTlis) Ziebis sakiTxi. `WeSmariteba~ da `samarTliano-

ba~ emsaxureba `samarTlebrivi mSvidobis~ („Rechtsfrieden~) damyarebas.1711

sisxlis samarTlis procesSi WeSmaritebis (simarTlis) dadgenis 

Sesaxeb arsebobs ori gansxvavebuli Tvalsazrisi: materialuri WeS-

maritebis Teoria1712 da procesualuri WeSmaritebis Teo ria1713.1714 

kontinenturevropuli qveynebis sisxlis saproceso sistemebi 

umeteswilad pirvel Teorias mihyvebian, xolo angloamerikuli siste-

mis adversatoruli modelebi iuridiul-procesualuri WeSmarite-

vebelia, Tu saTanado wesiT mimdinareobs an ukve Catarda sasamarTlo procesi 

erovnul doneze. romis statutis me-17 muxlis pirveli punqtis (a), (b) da (c) qve-
punqtebi da me-20 muxlis me-3 punqti.

1704  romis statutis me-17 muxlis pirveli punqtis (d) qvepunqti.

1705  romis statutis me-13_me-15 muxlebi.

1706  romis statutis me-15, 53-e, 54-e da 61-e muxlebi.

1707  romis statutis 62-e da momdevno muxlebi.

1708  romis statutis 75-e da 85-e muxlebi.

1709  romis statutis 103-e da momdevno muxlebi

1710  dawvr. ix. turava, 2015, 251-287.

1711  Beulke, 2012, 4; Weigend, 2011, 751; turava, 2015, 263-264. 
1712  Volk, krebulSi: Dahs-Festschrift, 2005, 496. 
1713  Kü hne, GA 2008, 361.  
1714  turava, 2015, 263-268.
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biT kmayofildebian. ukanaskneli wlebis ganmavlobaSi xdeba am ori 

gansxvavebuli sistemis urTierTdaaxloeba. saerTaSoriso sis xlis 

samarTalis procesi ganviTarda Sereuli modelis mimarTulebiT. 

sisxlis samarTlis procesis aucilebeli komponentia WeSmaritebis 

(simarTlis) dadgenisaken swrafva. am sakiTxze arsebobs konsensusi an-

gloamerikul da kontinenturevropul saproceso sistemebs Soris. 

isini imiT gansxvavdebian erTmaneTisagan, rom sxvadasxvagvarad esmiT 

WeSmaritebis arsi da misi Ziebis gzebi, rac ganapirobebs am or siste-

maSi sasamarTlosa da mxareebs Soris rolebis gansxvavebulad ga-

nawilebas. am winaaRmdegobebis gadasalaxavad, saerTaSoriso sisxlis 

samarTlis procesSi sul ufro da ufro harmoniulad Rrmavdeba ad-

versatoruli da inkviziciuri modelebis konvergencia, ris Sedega-

dac Camoyalibda iseTi saproceso modeli, romelSic sasamarTlo da 

mxareebi erToblivad cdiloben warmatebiT Seasrulon samarTliani 

marTlmsajulebis ganxorcielebis funqcia.1715

ICC-is sasamarTlo palata konkretul sisxlis samarTlis saqmeSi 

mtkicebulebis dasaSvebobis (admissibility), relevanturobisa (relevance) 
da mtkicebulebiTi Rirebulebis (probative value) Sesaxeb gadawyvetile-

bas iRebs erT-erTi mxaris Suamdgomlobis safuZvelze an sakuTari 

iniciativiT.1716 palatas SeuZlia, aseve daadginos damatebiTi mtkice-

bulebebis warmodgena, romlebsac igi saWirod miiCnevs WeSmaritebis 

(simarTlis) dadgenis misaRwevad.1717 qarTuli sisxlis samarTlis 

procesiT dauSvebelia sasamarTlos mier mtkicebulebaTa wardgenis 

raime formiT inicireba,1718 magram igi dasaSvebia saerTaSoriso sisx-

lis samarTlis saproceso wesebiT.1719 

mniSvnelovani mtkicebulebaa mowmeTa Cvenebebi.1720 ICC-is sasamarT-

lo palata zedamxedvelobas uwevs mowmeTa dakiTxvis saproceso we-

sebis dacvas1721, magram ufleba ara aqvs, nebismier dros Tavisuflad 

Caerios am procesSi, aramed SeuZlia, SekiTxvebi dasvas mxolod mxa-

1715  turava, krebulSi: korkelia (red.), adamianis uflebaTa dacva da samarTlebri-

vi reforma saqarTveloSi, 2014, 94-95. 

1716  romis statutis 64-e muxlis me-9 punqtis (a) qvepunqti, 69-e muxlis me-4 pun-

qti, ICC-is procedurisa da mtkicebis wesebis 63-e wesis me-2 punqti; Henham, ICLR 

2009, 817.  

1717  romis statutis 69-e muxlis me-3 punqti; Bonomy, JICJ 2007, 355. 
1718  TumaniSvili, 2014, 200-323. 
1719  turava, 2015, 268-269.

1720  Boas/Bischoff/Reid/Taylor, 2011, 352-360.
1721  romis statutis 69-e muxlis me-2 punqti.
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reTa mier dakiTxvis Catarebamde an maT Semdeg1722. 

mniSvnelovania `sxvisgan mosmenilis~ Sesaxeb micemuli Cvenebis 

(hearsay evidence) mtkicebulebiTi Zalis sakiTxi.1723 es aris mowmis Cvene-

ba imis Sesaxeb, rom, marTalia, igi ar aris uSualo TviTmxilveli, 

magram ama Tu im faqtis an garemoebis Sesaxeb gaigo sxva pirisagan.1724 

igi saerTaSoriso sisxlis samarTlis procesSi ZiriTadad dasaSvebi 

mtkicebulebaa, magram misi sandoobis mimarT moqmedebs ufro maRali 

standarti.1725 

werilobiTi mtkicebulebis, garkveuli dokumentebis dasaSveboba 

damokidebulia mis mtkicebulebiT Rirebulebasa da sandoobaze, ra 

drosac mtkicebulebaTa Semowmeba xdeba jvaredini mosmenis gziT (test-
ed evidence).1726 aseve, e.w. deponirebuli Cvenebebis (depositions) gamoyeneba 

saWiroebs gansakuTrebul Semowmebas, radgan am dros irRveva mowmeTa 

dakiTxvis dros mtkicebulebaTa gamokvlevis uSualobis principi. 

deponirebuli Cvenebebi aris gansakuTrebuli, ficis qveS micemuli 

Cvenebebi.1727 

saerTaSoriso sisxlis samarTlis procesi erTmaneTisagan ganasxva-

vebs pirdapir mtkicebulebasa da arapirdapir (irib), anu indiciur 

(savaraudo) mtkicebulebas (indirect anu circumstantial evidence).1728 arapir-

dapiri, anu iribi mtkicebulebebi saerTaSoriso sisxlis samarTalSi 

gamoiyeneba `ganzraxvis~, gansakuTrebiT, specialuri miznis arsebobis 

dasamtkiceblad.1729 

1722  ICC-is procedurisa da mtkicebis wesebis 140-e wesis me-2 punqtis (c) qvepunqti; 

turava, 2015, 269-270.

1723  Boas/Bischoff/Reid/Taylor, 2011, 347-350.
1724  ICTY, Prosecutor v. Aleksovski, Appeals Judgement, 16.2.1999, par. 14.
1725  turava, 2015, 270-271.

1726  Ambos, ICLR 2003, 25.
1727  yofili iugoslaviisa da ruandis tribunalebis procedurisa da mtkicebis 

wesebis 71-e wesi; Harmon, JICJ 2007, 382; turava, 2015, 271-272.
1728  arapirdapiri mtkicebulebis mniSvnelobaze ix. maRlakeliZe/TumaniSvili, 

marT lmsajuleba da kanoni 2017, 30-46.

1729  magaliTad, yofili iugoslaviis tribunalis saapelacio palatis Tvalsaz-

risiT, genocidis danaSaulis SemadgenlobisaTvis aucilebeli `ganadgurebis 

mizani~, pirdapiri mtkicebulebebis ararsebobis SemTxvevaSi, SeiZleba damtkicdes 

sxvadasxva (obieqturi) faqtiTa da garemoebiT. magaliTad, mTliani konteqstiT, 

romelSic danaSauli iqna Cadenili, imave (erovnuli, eTnikuri, rasobrivi an re-

ligiuri) jgufis mimarT Cadenili sxva danaSaulebiT, mtruli damokidebulebis 

xasiaTiT, danaSaulis msxverplTa sawinaaRmdego moqmedebebis sistematurobiT, 

genocidis danaSaulis SemadgenlobiT daculi ama Tu im jgufisadmi maTi kuT-

vnilebis niSniT an gamanadgurebeli da diskriminaciuli moqmedebebis ganmeo-

rebadobiT. ICTY, Prosecutor v. Jelisic, Appeals Judgement, 5.7.2001, par. 47. aseve meTau-

ris pasuxismgeblobis dasasabuTebladac SeiZleba gamoyenebul iqnas indiciebi, 
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saerTaSoriso sisxlis samarTlis procesSi moqmedebs wesi, rom-

lis mixedviTac, sasamarTlos mier gamamtyunebeli ganaCenis gamo-

satanad aucilebelia braldebulis sasargeblo da saziano yvela 

mtki cebulebis, maT Soris indiciuri mtkicebulebebis erToblioba-

Si Sefaseba. normaTa ganmartebasa da mosamarTlis pirovnebaze, Tu 

romeli samarTlebrivi sistemis warmomadgenelia igi, damokidebulia, 

rogori iqneba sxdomis Tavmjdomare mosamarTlis roli konkretuli 

saqmis sasamarTlo ganxilvis dros: Tu sasamarTlo sxdomis Tavmjdo-

mares unda, rom process gauZRves aqtiurad, kontinenturevropuli 

instruqtoruli saproceso wesebis mixedviT, ris saSualebasac mas 

romis statutis 64-e muxlis me-8 punqtis (b) qvepunqti aZlevs, ma-

Sin SeZlebisdagvarad unda hqondes informaciebi zemodasaxelebul 

mtki cebulebaTa reestridan, raTa SeZlos sasamarTlo procesis efeq-

tianad warmarTva. piriqiT, Tu igi procesis mimdinareobis sadaveebs 

angloamerikuli kontradiqtoruli sistemis wesebiT srulad gadas-

cems mxareebs, maSin mas ar sWirdeba mtkicebulebaTa Sesaxeb aseTi 

codna.1730 mTlianobaSi, procesis warmarTvasa da mtkicebulebaTa 

mopo veba-gamokvlevasTan dakavSirebiT1731 bevri ram aris damokidebu-

li konkretuli mosamarTleebis gamocdilebasa da konsensusze _ Tu 

romeli samarTlebrivi sistemis warmomadgenlebi arian isini da ro-

gor moaxdenen saproceso-samarTlebrivi normebis interpretirebas. 

dazaralebulis statusi da uflebebi saerTaSoriso sisxlis samar-

Tlis procesSi radikalurad gansxvavdeba qarTuli sisxlis samar-

Tlis saproceso wesebiT gaTvaliswinebuli midgomisagan. igi farTo 

uflebebiT monawileobs ICC-is sasamarTlo procesSi.1732 am sakiTxis 

maregulirebeli centraluri normaa romis statutis 68-e muxlis 

me-3 punqti. Tu dazaralebulTa pirad interesebs ziani adgeba, sa-

samarTlo nebas rTavs, maTi mosazrebebi da interesebi warmodgenil 

da ganxilul iqnas sasamarTlo warmoebis im etapze, romelzec sa-

rodesac igi uaryofs xelqveiTis mier Cadenili danaSaulis codnas. pasuxismge-

blobis dasabuTebis dros sxvadasxva standartia dawesebuli, imis mixedviT, Tu 

ra pozicia ukavia pirs _ samxedro Tu samoqalaqo meTauria. samxedro meTauris 

pasuxismgeblobis dasabuTeba misi xelqveiTebis mier Cadenili danaSaulisaTvis 

SedarebiT ufro advilia, vidre samoqalaqo meTauris SemTxvevaSi. aseve saerTa-

Soriso sisxlis samarTlis procesis Tanaxmad, esa Tu is indiciuri mtkicebuleba 

udavod unda arsebobdes. Ambos, 2014, 398-401. meTauris pasuxismgeblobaze saerTa-

Soriso sisxlis samarTalSi ix. dgebuaZe, samarTlis Jurnali, 2016, 287-313.

1730  Ambos, 2014, 399-401.
1731  Boas/Bischoff/Reid/Taylor, 2011, 336-351.
1732  Bock, ZStW 2007, 670; Safferling, ZStW 2010, 87, 101. erovnuli saproceso sistemebi-

saTvis saerTaSoriso sisxlis samarTlis procesSi ganviTarebuli modelis mniS-

vnelobaze ix. Ntanda Nsereko, CLF 2010, 410.
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samarTlo saWirod CaTvlis. dazaralebuls SeiZleba hyavdes iuridi-

uli warmomadgeneli.1733 

saerTaSoriso sisxlis samarTlis procesSi dazaralebuls yvela 

SemTxvevaSi aqvs ufleba, monawileoba miiRos sasamarTlo ganxilvaSi 

da isargeblos advokatis daxmarebiT. dazaralebulis advokats aqvs 

daswrebis ufleba, aseve msxverplis, mowmisa da eqspertis dakiTxvis 

ufleba.1734 garda amisa, dazaralebuls eZleva SesaZlebloba, procesze 

gamovides Sesavali da saboloo sityviT1735, daayenos Suamdgomloba 

sakuTari dakiTxvis Sesaxeb,1736 gaasaCivros mtkicebulebaTa dasaSve-

bobisa da relevanturobis sakiTxi,1737 aseve saqmis arsebiTi ganxilvis 

dros sasamarTlo palatis winaSe daayenos Suamdgomloba garkveuli 

mtkicebulebebis mopovebis Taobaze.1738

dazaralebulis aseTi farTo uflebebi ucxoa angloamerikuli 

adversatoruli sisxlis samarTlis procesisaTvis, romelSic dazara-

lebuli araviTar rols ar asrulebs, xolo iseTi institutebi, ro-

goricaa dazaralebulis gasaCivrebis ufleba, zianis anazRaureba da 

dazaralebulTan dakavSirebuli sxva sakiTxebi, ganixileba sisxlis 

samarTlis procesisaTvis ucxo da egzotikur movlenad.1739 analo-

giuri mdgomareobaa qarTuli sisxlis saproceso samarTlis wesebis 

mixedviT, riTac igi radikalurad gansxvavdeba saerTaSoriso sisxlis 

saproceso samarTlis midgomisagan.1740 

saerTaSoriso sisxlis samarTlis procesi arc wminda SejibrebiTia 

da arc wminda inkviziciuri, aramed aris Sereuli modeli, romelic 

mTlianobaSi Seesabameba samarTliani sasamarTlos principebs. saer-

TaSoriso sisxlis saproceso wesebi aris mxolod normatiul-samar-

Tlebrivi baza, romlis Sinaarsobrivi mxaris ganviTareba mTlianad 

damokidebulia sasamarTlo palatebis mier ganxorcielebul marTlm-

sajulebasa da am procesSi ganviTarebul samosamarTleo samar-

1733  turava, 2015, 276. 

1734  ICC-is procedurisa da mtkicebis wesebis 90-e wesis pirveli punqti, 91-e wesis 

me-3 punqti.

1735  ICC-is procedurisa da mtkicebis wesebis 89-e wesis pirveli punqti.

1736  ICC, Prosecutor v. Katanga and Ngudjolo, Decision 22.1.2010, par. 87.
1737  ICC, Prosecutor v. Katanga and Ngudjolo, Decision 13.5.2008, par. 134.
1738  ICC, Prosecutor v. Lubanga, Appeals Judgement, 11.7.2008, par. 94; ICC, Katanga and Ngud-
jolo, Appeals Judgement, 16.7.2010, par. 1; De Hemptinne, JICJ 2010, 176; turava, 2015, 277. 

1739  angloamerikul sisxlis samarTlis procesSi dazaralebulis marginaluri 

rolis Sesaxeb ix. Weigend, krebulSi: Rissing-van Saan-Festschrift, 2011, 757; turava, 

2015, 276-278.

1740  TumaniSvili, 2014, 165-182.
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TalSemoqmedebaze. sisxlis samarTlis Sereuli procesi moiTxovs 

bralmdeblis, damcvelisa da mosamarTlis mier saproceso siste-

mebis SedarebiTsamarTlebriv codnas da im samarTlebrivi sistemis 

azrovnebis farglebidan gamosvlas, romelsac esa Tu is procesis 

monawile warmoadgens. 

gasuli saukunis 90-iani wlebis dasawyisidan ganviTarebuli mov-

lenebis Sedegad mTlianad saerTaSoriso sisxlis samarTlis disci-

plina ganicdis renesanss da imavdroulad imyofeba Tavisi ganviTa-

rebis oqros xanaSi, xolo saerTaSoriso sisxlis samarTlis procesis 

saxiT saxezea msoflios ori ZiriTadi samarTlebrivi sistemis har-

moniuli konvergencia, romelic Tavisi ganviTarebis bevri aspeqtiT 

mniSvnelovania erovnuli sisxlis samarTlis saproceso sistemebis 

ganviTarebisaTvis.1741

VIII. konstituciuri xasiaTis problemebi, romlebic exeba 

sisxlis samarTlis saerTaSoriso sasamarTlosaTvis 

piris gadacemas da sxva saxis winaaRmdegobebs 

TanamSromlobisaTvis

saqarTvelos sinamdvileSi statutis ratifikaciisaTvis mTavari 

iyo konstituciuri xasiaTis dabrkolebebis aRmofxvra, vinaidan TviT 

saqarTvelos konstituciis me-6 muxlidan gamomdinare (romelic moq-

medebda 2003 wels1742, romis statutis ratifikaciis dros) konstitu-

cia saxelmwifos uzenaesi kanonia da yvela sxva samarTlebriv aqtze, 

maT Soris, saqarTvelos saerTaSoriso xelSekrulebaze maRla dgas. 

saqarTvelos saerTaSoriso xelSekrulebas an SeTanxmebas ki, Tu igi ar 

ewinaaRmdegeba saqarTvelos konstitucias an konstituciur SeTanx-

mebas, misi ratifikaciis SemTxvevaSi, aqvs upiratesi iuridiuli Zala 

yvela sxva Sidasaxelmwifoebrivi normatiuli aqtebis mimarT. aqedan 

gamomdinare, statutis saqarTvelos konstituciasTan Sesabami sobis 

SemTxvevaSi misi ratifikaciisaTvis yovelgvari Sidasaxelmwifoebrivi 

barieri moixsneboda.1743 unda aRiniSnos, rom saqarTveloSi konstitu-

1741  dawvr. ix. turava, krebulSi: korkelia (red.), adamianis uflebaTa dacva da 

samarTlebrivi reforma saqarTveloSi, 2014, 73-118.

1742  saqarTvelos konstituciis me-6 muxlis aq mocemul debulebebs iTvaliswinebs 

dRes moqmedi konstituciis me-4 muxli.

1743  zogadad, statutis ratifikaciis procesSi msjeloba iyo imaze, statutis 

rigi debulebebi xom ar ewinaaRmdegeboda saxelmwifos konstituciur debule-

bebs saxe lmwifos meTauris an sxva saxelmwifo maRali Tanamdebobis pirTa imu-
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ciis Secvlis gareSe, misi interpretaciis gziT moxda konstituciuri 

xasiaTis winaaRmdegobebis aRmofxvra, imdenad, ramdenadac konstitu-

ciis calkeuli muxlebis Sinaarsi isea Camoyalibebuli, rom isini ar 

ewinaaRmdegebian statutis calkeul debulebebs.1744

1. imuniteti

saxelmwifo da diplomatiuri imunitetebi, tradiciulad, SesaZ-

loa, gamoyenebul iqnas ICC-isTan TanamSromlobaze uaris Tqmis an 

SezRudvis safuZvlad. TanamSromlobaze uaris Tqmis an SezRudvis 

dasabuTeba ufro metad sakamaTo gaxda bolo wlebSi, roca saqme exeba 

im pirTa dasjas, romlebmac Caidines ICC-is iurisdiqcias daqvemde-

barebuli saerTaSoriso danaSauli. saqarTveloSi statutis ratifi-

kaciis procesSi diskusia gaimarTa konstituciis im nawilis Sesaxeb, 

romelic exeba saxelmwifos meTaurisa da sxva maRali Tanamdebo-

bis pirTa imunitets. gaTvaliswinebul iqna is garemoeba, rom evro-

pis saxel mwifoTa didma nawilma daaskvna Sesworebis aucileblobis 

ararsebobis Sesaxeb, imis safuZvelze, rom saxelmwifos meTauri, ro-

melic Caidens saerTaSoriso sasamarTlos iurisdiqciiT gaTvalis-

winebul danaSauls, sakuTar Tavs daayenebs konstituciis farglebs 

gareT. ganxilul iqna aseve is varianti, rom Tu aucilebelia kon-

stituciis Secvla, es momxdariyo Cveulebrivi Sesworebis SetaniT, 

romelic erTdroulad Seexeboda rig sakiTxebs.1745 sabolood ki saqa-

nitetTan dakavSirebiT, aseve xom ar warmoiSoboda problemebi iseT sakiTxTan 

mimarTebaSi, rogoricaa sakuTari moqalaqis gadacema da a.S.

1744 saqarTveloSi saxelmwifos konstituciasTan statutis Sesabamisobis Sefasebi-

sas mxedvelobaSi iqna miRebuli is faseulobebi, ris safuZvelzec (ra mizniTac) 

iqna miRebuli statuti, kerZod, saerTaSoriso marTlmsajulebis ganxorciele-

ba da msoflio sazogadoebis erTiani ZalisxmeviT swrafva adamianis uflebaTa 

dacvisa da saSineli ukanonobebis aRmofxvrisaken. umravles saxelmwifoTa kon-

stitucia Seqmnilia aseTi suliskveTebiT. swored es iyo saxelmZRva nelo debule-

ba konstituciis debulebebsa da statutis normebs Soris yvela SesaZlo Seusabam-

obis aRmosafxvrelad. Tumca konstituciis im nawilSi, romelic exeba imunitets, 

cvli lebis Setana yvelaze advili pasuxi iyo kiTxvaze, romelic SeiZleba war-

moiSvas statutis ratifikaciasTan dakavSirebiT. politikuri da proceduruli 

TvalsazrisiT, es sakmaod problematuria yvela qveyanaSi. igive Seexeba sakmaod 

gavrcelebul sakonstitucio debulebas sakuTari moqalaqis gadacemis Sesaxeb.

1745  amasTan, ganxilul iqna sakiTxis gadawyvetis safrangeTiseuli varianti: saf-

rangeTis konstituciis 68-e muxlis Sesabamisad, respublikis prezidenti, mTav-

robis wevrebi da parlamentarebi sargebloben imunitetiT. sakonstitucio sabWos 

daskvnis Tanaxmad, miRebul iqna gadawyvetileba statutis ratificirebis Sesaxeb 

konstituciaSi Sesabamisi cvlilebebis SetaniT (mux. 53-2), romlis mixedviTac re-

spublikas SeuZlia cnos ICC-is iurisdiqcia 1998 wlis 18 ivlisis xelSekrulebis 
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rTveloSi konstituciuri cvlilebebis gareSe moxda statutis rati-

fikacia, radgan miCneul iqna, rom imunitetis sakiTxTan dakavSire-

biT saqarTvelos konstitucia ar saWiroebs aucilebel cvlilebas. 

saqarTvelos konstituciis 75-e muxli (romelic moqmedebda 2003 

wels, romis statutis ratifikaciis dros) ar iTvaliswinebda saqar-

Tvelos prezidentis absolutur xelSeuxeblobas, aramed SesaZle-

beli iyo impiCmentis wesiT misi gadayeneba da sisxlis samarTlis pa-

suxismgeblobis dakisreba. analogiurad, dRes moqmedi konstituciis 

48-e muxliT gaTvaliswinebuli impiCmentis procedura iTvaliswinebs 

saqarTvelos prezidentis da sxva maRal saxelmwifo Tanamdebobis 

pirTa impiCmentis wesiT Tanamdebobidan gadayenebas. marTalia, es 

xdeba impiCmentis rTuli proceduris gavliT, magram is icavs saqa-

rTvelos prezidents da sxva maRali saxelmwifo Tanamdebobis pirebs, 

aucileblobis SemTxvevaSi ki, qveynis umaRlesi warmomadgenlobiTi 

organo iRebs gadawyvetilebas imunitetTan dakavSirebiT. Tu impiC-

mentis procedura ver ganxorcielda, aseT SemTxvevaSi saqarTvelos 

prezidentis an konstituciiT gaTvaliswinebuli sxva maRali sajaro 

Tanamdebobis pirebisaTvis sisxlissamarTlebrivi pasuxismgeblobis 

dakisrebis SesaZleblobas, Sidasaxelmwifoebrivi sasamarTlo orga-

noebis meSveobiT, saqarTvelos konstitucia ar uSvebs, xolo misi 

gadacemis SesaZleblobas ICC-isaTvis pirdapir ar krZalavs. amasTan 

konstitucia krZalavs prezidentisaTvis wardgenili braldebis par-

lamentSi ganxilvas da gadawyvetilebis miRebas sagangebo an saomari 

mdgomareobis dros, Tumca swored aseTi mdgomareobis dros xdeba 

xSirad ICC-is iurisdiqciaSi Semavali danaSaulis Cadena, magram aseTi 

mdgomareobis dros misi gadacemis SesaZlebloba ICC-isaTvis pirda-

pir ar aris akrZaluli. 

dReisaTvis, iseve rogorc statutis ratifikaciis dros, saqar-

Tvelos konstitucia saqarTvelos prezidentisa da zogierTi sxva 

maRali saxelmwifo Tanamdebobis pirisaTvis iTvaliswinebs Sidasaxel-

mwifoebriv imunitets. zogierTi maRali Tanamdebobis pirisaTvis 

imuniteti gaTvaliswinebulia kanonebiT. konstituciiTa da kanonmde-

blobiT gaTvaliswinebuli xelSeuxebloba warmoadgens dabrkolebas 

aseTi Tanamdebobis pirebis mimarT sisxlissamarTlebrivi devnisa da 

marTlmsajulebis ganxorcielebisaTvis. amasTan, aRsaniSnavia is gare-

moeba, rom arc erT saxelmwifo Tanamdebobis pirs, TviT prezident-

Sesabamisad. Tumca mocemuli debuleba moiTxovs Semdgom ganmartebas. is gansaz-

Rvravs, rom safrangeTis xelisufleba uflebamosilia iTanamSromlos sasamarT-

losTan, miuxedavad im sakonstitucio normebisa, romlebic SesaZloa aseTi Tanam-

Sromlobis dabrkolebad iqcnen.
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sac ki, ara aqvs absoluturad garantirebuli xelSeuxebloba, rac 

kargi winapiroba iyo imisaTvis, rom romis statutTan SeerTeba momx-

dariyo saqarTvelos konstituciis aucilebeli cvlilebis gareSe, 

Tumca SesaZlebeli iyo luqsemburgis gamocdilebis gaziarebac.

saqarTvelos konstitucia da kanoni iTvaliswinebs impiCmentis 

rTul proceduras, romelic damokidebulia ara marto sasamar Tlos 

gadawyvetilebaze, aramed sxvadasxva politikuri Zalis politikur 

nebaze, romelic parlamentSia warmodgenili. SesaZlebelia, xSir Sem-

TxvevaSi es procedura warumateblad dasruldes. aseT SemTxvevaSi, 

roca saqme exeba piris ICC-isaTvis gadacemas, konstitucia da kanoni 

araviTar gamonakliss ar iTvaliswinebs. eqspertebi gansakuTrebiT 

aRniSnaven im garemoebas, rom konstituciisa da kanonis akrZal-

va impiCmentis sakiTxis saqarTvelos parlamentSi ganxilvisa da 

gadawyvetilebis miRebis Taobaze sagangebo da saomari mdgomareobis 

dros, warmoadgens garkveul dabrkolebas saerTaSoriso sasamarT-

losTan TanamSromlobis TvalsazrisiT. aseTi braldebis ganxilvas 

parlamenti iwyebs sagangebo da saomari mdgomareobis damTavrebis 

Semdeg. swored aseTi mdgomareobis dros SeiZleba Cadenil iqnas saer-

TaSoriso sasamarTlos iurisdiqciaSi Semavali danaSaulebrivi qmede-

bebi. am SemTxvevaSic, roca saqme exeba piris ICC-isaTvis gadacemas, 

konstitucia da kanoni araviTar gamonak liss ar iTvaliswinebs.

saqarTvelom gaiziara konstituciis imdagvari interpretacia, rom 

igi ar ewinaaRmdegeba romis statutis debulebebs, rogorc es moimo-

qmeda mravalma evropulma qveyanam, riTac Tavidan aicila konstituci-

is gadasinjvis rTuli da Sromatevadi procedura. am pozicias safuZ-

vlad daedo is argumentacia, rom konstitucia ar iTvaliswinebs arc 

erTi Tanamdebobis piris absolutur xelSeuxeblobas. warumatebeli 

impiCmentis dros an sagangebo da saomari mdgomareobis dros, marTa-

lia, SeuZlebeli iqneba sisxlissamarTlebrivi devnis da marTlmsa-

julebis ganxorcieleba Sidasaxelmwifoebrivi organoebis meSveobiT, 

magram, komplementarulobis principidan gamomdinare, rac mocemulia 

statutis me-17 muxlSi, SesaZlebeli iqneba gadacema ICC-isaTvis, vi-

naidan saxelmwifos ar SeuZlia ganaxorcielos Tavisi iurisdiqcia.1746

1746  aseve momxreebi hyavda luqsemburgis gamocdilebas, romlis mixedviTac kon-

stituciaSi SeiZleboda Setaniliyo Semdegi Sinaarsis zogadi debuleba: `saqar-

Tvelos konstituciis debulebebi xels ar uSlis 1998 wlis 18 ivliss xelmow-

erili sisxlis samarTlis saerTaSoriso sasamarTlos statutis ratifikacias 

da mis safuZvelze warmoSobili valdebulebebis Sesrulebas statutiT gaT-

valiswinebuli pirobebis Sesabamisad~; an „saqarTvelo cnobs sisxlis samarTlis 

saerTaSori so sasamarTlos iurisdiqcias `sisxlis samarTlis saerTaSoriso sa-

samarTlos wesdebis~ Sesabamisad, romelic xelmowerilia 1998 wlis 18 ivliss da 
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saqarTvelos konstituciis me-6 muxlSi (romelic moqmedebda 

2003 wels, romis statutis ratifikaciis dros), iseve rogorc dRes 

moqmedi konstituciis me-4 muxlSi, mocemulia samarTlebrivi aqtebis 

ierar qia saqarTvelos normatiuli aqtebis sistemaSi. kerZod, ra 

adgili uWiravs saerTaSoriso samarTlis sayovelTaod aRiarebul 

normebsa da principebs, koliziis SemTxvevaSi am normebsa da prin-

cipebs eqnebaT Tu ara upiratesi iuridiuli Zala konstituciasTan 

SedarebiT? Tu saerTaSoriso samarTlis sayovelTaod aRiarebul 

normebsa da principebs miviCnevT e.w. bunebiTi samarTlis normebad da 

principebad, maSin maT SeiZleba mivaniWoT upiratesoba e.w. pozitiur 

samarTalTan, maT Soris, konstituciasTan mimarTebaSic ki. es aris 

samarTlis filosofiis sakiTxi, romelic konstituciis interpreta-

ciis gziT unda gadawydes.

2. sakuTari moqalaqis gadacema

araerT saxelmwifoSi akrZalulia sakuTari moqalaqis gadacema. 

saerTaSoriso sasamarTlosaTvis gadacemaze uaris Tqma, dafuZnebu-

li imaze, rom piri aris moTxovnis mimRebi saxelmwifos moqalaqe, 

mniSvnelovnad SezRudavda saerTaSoriso sasamarTlos iurisdiqcias, 

romelic mas miniWebuli aqvs romis statutis Sesabamisad. marTlac, 

saerTaSoriso sasamarTlo SeZlebda ganexorcielebina Tavisi iuris-

diqcia mxolod im pirTa mimarT, romlebic arian mesame saxelmwifos 

moqalaqeebi, Tu moTxovnis mimRebi yvela saxelmwifo uars ityoda 

Tavisi moqalaqis gadacemaze.  

saerTaSoriso sasamarTlosTan srulyofili TanamSromlobis uz-

runvelsayofad saWiro iyo, rom aRniSnul akrZalvas xeli ar SeeSala 

piris am sasamarTlosaTvis gadacemisaTvis. amisaTvis evropis zogierT 

qveyanaSi saWiro gaxda moqmedi kanonmdeblobisa da zogjer konstitu-

misi ratifikaciiT aRiarebs, rom am saerTaSoriso xelSekrulebis arc erTi norma 

ar aris winaaRmdegobaSi saqarTvelos konstituciasTan~. aseTi teqstis formu-

lirebiT Tavidan iqneboda acilebuli nebismieri SeuTavsebloba konstituciasa 

da sta tuts Soris. aseTi zogadi xasiaTis debuleba SesaZlebeli iyo, damateboda 

saqar Tvelos konstituciis me-6 muxls, romelic aRiarebda saqarTvelos kon-

stituciis uzenaesobas. am muxlis Sinaarsi aseTi iyo: `muxli 6: 1. saqarTvelos 

konstitucia saxelmwifos uzena esi kanonia. yvela sxva samarTlebrivi aqti unda 

Seesabamebodes konstitucias. 2. saqarTvelos kanonmdebloba Seesabameba saerTa-

Soriso samarTlis sayovelTaod aRiarebul principebsa da normebs. saqarTvelos 

saerTaSoriso xelSekrulebas an SeTanxmebas, Tu igi ar ewinaaRmdegeba saqarT-

velos konstitucias, aqvs upiratesi iuridiuli Zala Sidasaxelmwifoebrivi nor-

matiuli aqtebis mimarT~.       
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ciis gadasinjva1747, magram es ar gaxda mraval qveyanaSi aucilebeli. 

sakiTxis gadawyvetis sxva variantebs Soris yovelTvis ganixileboda 

kanonmdeblobis ganmarteba, romlis Sesabamisad, mocemuli akrZalva 

ar vrceldeba piris saerTaSoriso sasamarTlosaTvis gadacemaze (maga-

liTad, eqstradiciasa da gadacemas Soris gansxvavebis gamo, an romis 

statutis prioritetis mizeziT, romelic erovnul kanonmdeblobaze 

maRla mdgom saerTaSoriso xelSekrulebas wamoadgens da a.S.); spe-

cialuri normis miReba, romelic gadacemis nebas iZleva; miniSneba 

imaze, rom mocemuli piri sasjelis mosaxdelad daubrundeba im qveya-

nas, romlis moqalaqec aris da a.S.  

amrigad, saerTaSoriso sasamarTlosTan mimarTebaSi gamoricxu-

lad SeiZleba CaiTvalos moqalaqeobis argumentze apelireba. es iqne-

ba statutis me-12 muxlis me-2 punqtis (b) qvepunqtis sawinaaRmdego, 

romlis mixedviTac, xelSekrulebis monawile saxelmwifos moqalaqeo-

ba aris erT-erTi momenti sasamarTlos iurisdiqciis aRiarebisaTvis. 

aseTi argumentiT sasamarTlos iurisdiqciis erT-erT ZiriTad da-

sayrdens safuZveli gamoecleboda. Tu TiToeuli monawile saxel-

mwifo aRiarebda ICC-is iurisdiqcias mxolod sxva qveynis moqalaqee-

bisaTvis, magram ar aRiarebda sakuTari moqalaqeebis mimarT, maSin am 

sasamarTlos TiTqmis araviTari iurisdiqcia ar eqneboda.1748

saqarTvelos konstitucia ICC-isaTvis sakuTari moqalaqis ga-

dacemasTan dakavSirebiT araviTar winaaRmdegobas ar Seicavs. saqarT-

velos konstituciis me-13 muxlis pirveli punqtis Tanaxmad, romelic 

moqmedebda 2003 wels (romis statutis ratifikaciis dros), iseve ro-

gorc dRes moqmedi konstituciis 32-e muxlis pirveli punqtis mixed-

viT, saqarTvelo mfarvelobs Tavis moqalaqes ganurCevlad misi adgil-

samyoflisa. statutis ratifikaciis dros moqmedi konstituciis me-13 

muxlis me-2 punqtis Tanaxmad, moqalaqeobis CamorTmeva dauSvebelia. 

analogiuria dRes moqmedi konstituciis 32-e muxlis me-3 punqtis Si-

naarsi. me-13 muxlis me-4 punqti adgenda: ̀ saqarTvelos moqalaqis ucxo 

saxelmwifosaTvis gadacema dauSvebelia, garda saerTaSoriso xelSek-

1747  magaliTad, germaniaSi ganxorcielda aucilebeli sakonstitucio cvlileba 

sakuTari moqalaqis gadacemasTan dakavSirebiT, kerZod, Seicvala ZiriTadi kano-

nis me-16 muxli.

1748  am problebis gadawyvetis dros saqarTveloSi ganxilul iqna Sveicariis ga-

mocdileba, romelmac jer kidev federaluri sakanonmdeblo gadawyvetilebis do-

neze, rac exeboda TanamSromlobas yofili iugoslaviisa da ruandis specialur 

sasamarTloebTan, gadawyvita, rom Sveicariis moqalaqeebi SeiZleba dasasjelad 

gadaeceT saerTaSoriso sasamarTlos umZimesi danaSaulis CadenisaTvis. gadacemis 

paralelurad arsebobs ad hoc tribunalebis valdebuleba, procesis damTavrebis 

Semdeg Sveicariis moqalaqeebis ukan gadmocemis Taobaze.
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rulebiT gaTvaliswinebuli SemTxvevebisa. gadawyvetileba moqalaqis 

gadacemis Sesaxeb SeiZleba gasaCivrdes sasamarTloSi~. analogiur de-

bulebas Seicavs dRes moqmedi konstituciis 32-e muxlis me-5 punqti.

rogorc vxedavT, saqarTvelos konstitucia krZalavs sakuTari 

moqalaqis gadacemas ucxo (sxva) saxelmwifosaTvis da ara saerTaSo-

riso sasamarTlosaTvis, romelic dafuZnda aseve saqarTvelos monaw-

ileobiT. amasTan, uSvebs aseTi gadacemis SesaZleblobas saqarTvelos 

saerTaSoriso xelSekrulebiT gaTvaliswinebul SemTxvevaSi. saer-

TaSoriso sasamarTlosTan mimarTebaSi saqme gvaqvs ara ucxo (sxva) 

saxel mwifosaTvis gadacemasTan. amasTan, es gadacema SeiZleba moxdes 

saqarTvelos saerTaSoriso xelSekrulebidan _ romis statutidan 

gamomdinare, ris gamoc konstituciuri xasiaTis problema ar arsebobs.

IX. ruseT-saqarTvelos 2008 wlis `situaciis~ Sesaxeb

naSromSi ganxiluli sakiTxebi mniSvnelovania, maT Soris, ruseT-

saqarTvelos 2008 wlis omis konteqstSi Cadenili qmedebebisaTvis 

sisxlissamarTlebrivi iurisdiqciis gansazRvris TvalsazrisiT. 

saerTaSoriso danaSaulebis Cadenis erT-erT asparezs warmoad-

genda ruseT-saqarTvelos 2008 wlis agvistos omi. swored amitom mo-

eqca igi ICC-is prokuroris ofisis yuradRebis centrSi. 2015 wlis 13 

oqtombers, ICC-is prokurorma fatu bensudam ICC-is winasasamarTlo 

palatas mimarTa im danaSaulTa gamoZiebis dawyebis nebarTvis gacemis 

TxovniT, romlebic, prokuroris ofisis azriT, saqarTveloSi 2008 

wlis 1 ivlisidan 10 oqtombramde periodSi, qveynis SeiaraRebul Za-

lebs, separatistuli samxreT oseTis SeiaraRebul formirebebsa da 

ruseTis SeiaraRebul Zalebs Soris konfliqtis dros iqna Cadeni-

li. ICC-is winasasamarTlo palatam, 2016 wlis 27 ianvars, prokuror 

fatu bensudas saqarTvelos saqmesTan dakavSirebiT gamoZiebis daw-

yebis neba darTo.1749 saqarTvelos `situacia~ ICC-isTvis aris pirveli 

gamoZieba afrikis kontinentis gareT, gaeros uSiSroebis sabWos mud-

mivmoqmedi wevris, romis statutis aramonawile saxelmwifos _ ru-

seTis winaaRmdeg, saerTaSoriso (saxelmwifoTaSorisi) SeiaraRebuli 

konfliqtis farglebSi.1750

prokuraturis ofisis mier mdgomareoba saqarTveloSi 2008 wlis 14 

agvistodan imyofeba winaswari Seswavlis qveS. mokvlevis dros proku-

1749  Decision on the Prosecutor’s request for authorization of an investigation, https://www.icc-cpi.int/
CourtRecords/CR2016_00608.PDF (nanaxia: 1.3.2019).
1750  Situations under investigation, https://www.icc-cpi.int/pages/situation.aspx (nanaxia: 1.3.2019).
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roris ofisi ar iyo uflebamosili, srulyofili gamoZieba Caetarebi-

na da, Sesabamisad, eyrdnoboda im masalebs, romlebic sxvadasxva wya-

roebidan, maT Soris, saqarTvelosa da ruseTis xelisuflebebisgan, 

mTavrobaTaSorisi da arasamTavrobo organizaciebisgan miiRo. amave 

ofisis informaciiT, garkveuli periodi ruseTisa da saqarTvelos 

kompetenturi saxelmwifo organoebi awarmoebdnen gamoZiebas am da-

naSaulebis Camdeni yvelaze metad pasuxismgebeli pirebis gamovlenis 

mizniT. 2015 wlis martSi, ICC-is prokuroris ofisis mier moTxovnil 

informaciaze saqarTvelos mTavrobam oficialuri werilis meSveo-

biT acnoba, rom eTnikuri qarTvelebis e.w. samxreT oseTidan iZule-

biT gadaadgilebasTan dakavSirebuli gamoZieba gaurkveveli droiT 

SeCerebulia. ICC-is prokuraturis ofisis azriT, saqarTvelos umoq-

medobis gamo, rac gamowveuli iyo obieqturi garemoebebiT, ar arse-

bobda molodini, rom gamoZieba erovnul doneze ganaxldeboda da arc 

romelime sxva saxelmwifo awarmoebda efeqtian gamoZiebas aRniSnul 

saqmeze.1751

prokuroris ofisis SefasebiT, Cadenili qmedebebi akmayofi-

lebs saerTaSoriso danaSaulis simZimis kriteriums. dagegmilia 

konfliqtis yvela mxaris mier savaraudod Cadenili danaSaulebis 

srul yofili gamoZieba. masalebis Seswavlis Sedegad, mosamarTleebma 

daaskvnes, rom arsebobs gonivruli safuZveli imisa, rom 2008 wlis 

pirveli ivlisidan 10 oqtombramde SeiaraRebuli konfliqtis konte-

qstSi Cade nili savaraudo danaSauli ICC-is iurisdiqcias ekuTvnis. 

savaraudod Cadenilia: adamianurobis winaaRmdeg mimarTuli danaSau-

li (mkvleloba, mosaxleobis iZulebiT gadaadgileba da devna) da omis 

danaSauli (samoqalaqo pirebze Tavdasxma, ganzrax mkvleloba, mSvido-

bismyofelebze Tavdasxma, qonebis ganadgureba, Zarcva).1752 

saqarTvelosTan mimarTebiT unda iTqvas, rom ruseT-saqarTvelos 

2008 wlis agvistos SeiaraRebuli konfliqtis Semdeg saqarTvelos 

xelisuflebam dauyovnebliv ar mimarTa ICC-is prokuroris ofiss am 

omSi Cadenili saerTaSoriso danaSaulebis gamoZiebis TxovniT, ri-

Tac ar gamoiyena saqarTvelosTvis, rogorc ICC-is wesdebis monawile 

saxel mwifosaTvis miniWebuli uflebamosileba. ICC-is mxridan, sam-

wuxarod, mniSvnelovani qmediTi nabijebi 2008 wlis saerTaSoriso Sei-

araRebuli konfliqtis dros Cadenili danaSaulebis gamosaZieblad 

2015 wlis Semodgomamde ar gadadgmula, rasac aqvs Tavisi mizezebi. 

1751  Decision on the Prosecutor’s request for authorization of an investigation, https://www.icc-cpi.int/
CourtRecords/CR2016_00608.PDF (nanaxia: 1.3.2019).
1752  saqarTvelos situaciis Sesaxeb sruli informacia xelmisawvdomia bmulze: 

https://www.icc-cpi.int/georgia (nanaxia: 1.3.2019).
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saerTaSoriso sazogadoeba imedovnebs, rom ICC-is saqmianoba ar 

Semoifargleba mxolod afrikis kontinentze Cadenili danaSaulebi-

saTvis ganaCenebis gamotaniT1753, aramed sisxlis samarTlis saerTa-

Soriso marTlmsajuleba gaxdeba realurad ufro efeqturi da in-

ternacionaluri. 

X.  daskvna

gasuli saukunis 90-iani wlebidan saerTaSoriso sisxlis samar-

Tali iqca saerTaSoriso damnaSaveTa dasjadobis qmediT saerTa-

SorisosamarTlebriv meqanizmad. Sesabamisad, saerTaSoriso sisxlis 

samarTali dReisaTvis aris ara ubralod ‘law in book’, aramed uSualod 

moqmedi samarTali. igi aris ara marto Teoriuli saswavlo discip-

lina da ‘theoretical playground for a small elite of intellectual idealists’1754, ar-

amed aseve ‘law in action’. yovelive aman xeli Seuwyo sisxlis samarTlis 

saerTaSoriso marTlmsajulebis institucionalizacias, rac ganapi-

robebs msoflio masStabiT adamianis uflebaTa umZimesi darRvevebis 

dausjelobis aRmofxvras samarTlebrivi saSualebebiT. SeiZleba iT-

qvas, rom gasuli saukunis 90-iani wlebis dasawyisidan ganviTarebuli 

movlenebis Sedegad, mTlianad saerTaSoriso sisxlis samarTlis dis-

ciplina ganicdis renesanss da imavdroulad imyofeba Tavisi ganviTa-

rebis oqros xanaSi, xolo saerTaSoriso sisxlis samarTlis procesis 

saxiT saxezea msoflios ori ZiriTadi samarTlebrivi sistemis har-

moniuli konvergencia, romelic Tavisi ganviTarebis bevri aspeqtiT 

mniSvnelovania erovnuli sisxlis samarTlis saproceso sistemebis 

ganviTarebisaTvis. 

1753  Tavisi arsebobis TiTqmis ori aTeuli wlis manZilze ICC-is mier gamotanili 

ganaCenebi Seexeba afrikis kontinentze Cadenil danaSaulebs. sruli informacia 

xelmisawvdomia bmulze: https://www.icc-cpi.int/Pages/cases.aspx (nanaxia: 1.3.2019).
1754  Möller, GLJ 2004, 425.
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amoqmedebis Sesaxeb, sakonstitucio samarTlis Jurnali, (2)2018, 7; 

kresi, klaus/fon holtcendorfi, leoni (Targmani: burjanaZe, giorgi), 

kampalas kompromisi agresiis danaSaulze, samarTlis Jurnali, (1)2011, 

278; turava, merab/dgebuaZe, giorgi, agresiis danaSaulis komentare-

bis mimoxilva, samarTlis Jurnali, (2)2018, 335; turava, merab, saer-

TaSoriso sisxlis samarTlis safuZvlebi, 2015; Cryer, Robert/Robinson, 
Darryl/Vasiliev Sergey, An Introduction to International Criminal Law and Proce-
dure, 4th Edition, 2019; Imoedemhe, Ovo Catherine, The Complementarity Regime of 
the International Criminal Court, 2017; Kastner, Philipp (ed.), International Criminal 
Law in Context, 2018; Kreß, Claus/Barriga, Stefan (ed.), Crime of Aggression Li-
brary, The Crime of Aggression: A Commentary, Volume I&II, 2017; Kreß, Claus/Von 
Holtzendorff, Leonie, The Kampala Compromise on the Crime of Aggression, Journal 
of International Criminal Justice (JICJ), 2010, 1179; Kreß, Claus, On the Activation 
of ICC Jurisdiction over the Crime of Aggression, Journal of International Criminal 
Justice (JICJ), 2018, 1; Nollkaemper, Andre/Van der Wilt, Harmen (ed.), System Crimi-
nality in International Law, 2009; Satzger, Helmut, International and European Crimi-
nal Law, 2nd Edition, 2018; Schabas, William A., An Introduction to the International 
Criminal Court, 5th Edition, 2017; Schabas, William A., The International Criminal 
Court: A Commentary on the Rome Statute, 2nd Edition, 2016; Situation in Libya, 
Pro secutor v. Saifal-Islam Gaddafi  and Abdullah Al-Senussi, Decision on the Admis-
sibility of the Case against Abdullah Al-Senussi (ICC-01/11-01/11), Pre-Trial Chamber 
I, 11 October 2013; Situation in the Democratic Republic of the Congo, Prosecutor v. 
Katanga and Chui, Decision on the Prosecutor’s Application for Warrants of Arrest, 
Article 58 (ICC01/04-01/07), Pre-Trial Chamber I, 10 February 2006; Situation in the 
Democratic Republic of the Congo, Prosecutor v. Katanga and Chui, On the Appeal of 
Mr. Germain Katanga against the Oral Decision of Trial Chamber II of 12 June 2009 
on the Admissibility of the Case (ICC01/04-01/07 OA 8), The Appleals Chamber, 25 
September 2009; Situation in the Republic of Côte d’Ivoire, Corrigendum to `Decision 
Pursuant to Article 15 of the Rome Statute on the Authorisation of an Investigation 
into the Situation in the Republic of Côte d’Ivoire~ (ICC-02/11), Pre-Trial Chamber 
III, 15 November 2011; Situation in the Republic of Côte d’Ivoire, Prosecutor v. 
Simone Gbagbo, Decision on Côte d’Ivoire’s Challenge to the Admissibility of the 
Case against Simone Gbagbo (ICC-02/11-01/12), Pre-Trial Chamber I, 11 December 
2014; Situation in the Republic of Kenya, Decision Pursuant to Article 15 of the Rome 
Statute on the Authorization of an Investigation (ICC-01/09), Pre-Trial Chamber II, 31 
March 2010; Stahn, Carsten (ed.), The Law and Practice of the International Criminal 
Court, 2015; Stahn, Carsten, A Critical Introduction to International Criminal Law, 
2019; Triffterer, Otto/Ambos, Kai (ed.), The Rome Statute of the International Criminal 
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Court, A Commentary, 3rd Edition, 2016; Wolfrum, Rudiger (ed.) The Max Planck En-
cyclopedia of Public International Law, Volume V, 2012.

I. Sesavali

saerTaSoriso sisxlis samarTlis permanentul marTlmsajulebis 

sistemas sisxlis samarTlis saerTaSoriso sasamarTlo (ICC) warmoad-

gens1755, romelic saerTaSoriso Tanamegobrobam saerTaSoriso (supra-

nacionaluri1756) sisxlis samarTlis erTiani marTlmsajulebis, `saer-

To politikis~ SemuSavebis, precedentuli samarTlis modernizaciis 

mizniT daafuZna.1757 erTi mxriv, igi eyrdnoba sisxlis samarTlis saer-

TaSoriso sasamarTloebis mier Camoyalibebul ZiriTad principebs 

da, meore mxriv, germanuli da angloamerikuli sisxlis samarTlis 

materialur da formalur doqtrinebze dayrdnobiT, saerTaSoriso 

sisxlis samarTlis uaxles _ erTian infrastruqturas qmnis. saerTa-

Soriso Tanamegobrobam ICC-is, 2002 wlis 1 ivlisidan (ratione temporis) 
individebis mier (ratione personae) Cadenili genocidis, adamianurobis 

winaaRmdeg mimarTul, omisa da agresiis1758 danaSaulebze (ratione mate-
riae) iurisdiqciis gavrcelebis ufleba mianiWa.1759 agresiis danaSaul-

1755  turava, 2015, 55-80. 

1756  saerTaSoriso sisxlis samarTlis cnebis meoTxe mimarTulebas supranaciona-

luri sisxlis samarTali, `tradiciuli~, viwro gagebiT _ saerTaSoriso sisxlis 

samarTali (International Criminal Law, Völkerstrafrecht) warmoadgens. igi icavs saerTa-

Soriso Tanamegobrobis fundamentur faseulobebs, rogorebicaa saerTaSoriso 

mSvidoba, keTildReoba da uSiSroeba. dawvr. ix. Kreß, krebulSi: Wolfrum (ed.), 2012, 
717-732; dgebuaZe, 2017, 15-19.

1757  Sead. dgebuaZe, 2017, 65-71, 70-71.

1758  pirvel etapze, agresiis danaSaulze ICC `formalurad~ avrcelebda iuris-

diqcias. romis statutis me-5 muxlis Tavdapirveli versia, erTi mxriv, pirvel 

punqtSi, sasamarTlos iurisdiqcias daqvemdebarebul danaSaulebis CamonaTvalSi, 

moicavda agresiis danaSaulis Semadgenlobas, Tumca, meore mxriv, me-2 punqtSi, 

aferxebda sasamarTlos mier iurisdiqciis ganxorcielebas danaSaulis definiciis 

gansazRvramde. agresiis danaSaulis definicia da iurisdiqciis ganxorcielebis 

safuZvlebi 2010 wels, kampalaSi (uganda) gamarTul romis statutis gadasinj-

vis konferenciaze ganisazRvra. kerZod, romis statuts daemata me-8bis, me-15bis, 

me-15ter da 25(3bis)-e muxlebi. Kampala Resolution RC/Res.6 (1.6.2010), xelmisaw vdomia 

bmulze: https://asp.icc-cpi.int/iccdocs/asp_docs/ASP9/OR/RC-11-ENG.pdf (nanaxia: 1.4.2019); 
kresi/holtcendorfi (Targmani: burjanaZe), samarTlis Jurnali 2011, 278-319; 

Kreß/Holtzendorff, JICJ 2010, 1179-1217. agresiis danaSaulis Sesaxeb dawvr. ix. Kreß/
Barriga (ed.), 2017. agresiis danaSaulis komentarebis mimoxilva qarTul enaze ix. 

turava/dgebuaZe, samarTlis Jurnali 2018, 335-354.

1759 oTxive iurisdiqciaze (kompetenciaze) ix. turava, 2015, 71-74; turava, krebulSi: 

ivaniZe (red.), mzia lekveiSvili _ 85, 2014, 40-71; jiSkariani, samarTlis mimoxilva 
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ze 2018 wlis 17 ivlisidan ICC-is iurisdiqciis amoqmedebis Sesaxeb 

gadawyvetileba romis statutis monawile saxelmwifoTa asambleam 

2017 wlis 15 dekembers, niu-iorkSi miiRo.1760 

ICC konkretul saqmes (`situacias~1761) damoukideblad aanali-

zebs da Tavad wyvets, Tu romeli gamowveviT unda dakavdes _ es misi 

diskreciuli uflebamosilebaa. aseT gadawyvetilebas igi komple-

mentarulobis principze dayrdnobiT iRebs. Sesabamisad, sisxlis 

samarTlis saerTaSoriso permanentuli marTlmsajulebis amoqmedeba 

komplementarulobis principzea damokidebuli. igi erovnuli sis-

xlis samarTlis suverenitetis mTavari garantoria.1762 principi ad-

gens saerTaSoriso danaSaulebTan (core crimes) mimarTebiT erovnuli 

sisxlis samarTlisa da saerTaSoriso sisxlis samarTlis moqmedebis 

farglebs, aseTi danaSaulebis gamoZiebisa da sisxlissamarTlebrivi 

devnis dawyebis saerTo pasuxismgeblobas1763 _ gansazRvravs saerTa-

Soriso Tanamegobrobis mier am or sistemas Soris gavlebuli saz-

Rvris gadakveTis wesebs. 

komplementarulobis principze dayrdnobiT, erovnul safexurze 

konkretuli saqmis gamokvlevis Semdeg, ICC-is mTavari amocanaa, saer-

TaSoriso Tanamegobrobis (saerTaSoriso sisxlis samarTlis) man-

datiT miiRos gadawyvetileba, Tu romel (erovnul Tu saerTaSoriso) 

donezea mizanSewonili saqmis samomavlo warmarTva marTlmsajulebis 

saukeTeso ganxorcielebis mizniT.1764 

upirveles yovlisa, TviTon saxelmwifos suverenuli uflebaa, 

gamoiZios mis teritoriaze Cadenili danaSaulebi, ICC-is inter-

venciis gareSe.1765 Tu sakiTxi ar an ver wydeba erovnul doneze, igi 

saerTaSoriso sisxlis samarTlis _ ICC-is _ ganxilvis sagania. ICC-
is marTlmsajulebis sistemis, sisxlis samarTlis saerTaSoriso (ma-

2013, 81-89.

1760  am SeTanxmebam Seajama romisa da kampalis konferenciebis samuSao. dawvr. ix. 

kresi (Targmani: dgebuaZe), sakonstitucio samarTlis Jurnali 2018, 7-26; Kreß, 
JICJ 2018, 1-17.
1761  ICC sxvadasxva qveyanaSi dawyebul gamoZiebas _ `situation~ terminiT moixseniebs.  

dawvr. ix. Schabas, krebulSi: Stahn (ed.), The Law and Practice of the International Criminal 
Court, 2015, 365-381.
1762 romis statutis preambulis me-10 paragrafisa da pirveli muxlis mixedviT, 

sisxlis samarTlis saerTaSoriso sasamarTlo `warmoadgens erovnuli sisx-

lis samarTlis iurisdiqciis damatebas~. es debuleba, aseve, xazgasmulia romis 

statutis me-17 muxlis pirvel punqtSi. 

1763  Sead. Stahn, 2019, 221.
1764  turava, 2015, 63-67.

1765  Sead. Schabas, 2016, 447.
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terialuri da formaluri nawilebis) doqtrinis, amoqmedebis krite-

riumebs komplementarulobis principi gansazRvravs. saerTaSoriso 

sisxlis samarTalSi aseTi `meqanizmis~ arseboba aucilebelia hori-

zontalur [saxelmwifoTaSoris (inter-state)] da vertikalur (erovnul 

da saerTaSoriso) doneze iurisdiqciis sakiTxis gadasawyvetad.1766  ase-

Ti daTqmis gareSe sasamarTlo ver dafuZndeboda.1767  erovnul sisxlis 

samarTalSi saerTaSoriso meqanizmis asamoqmedeblad saWiroa romis 

statutis me-17 muxliT gansazRvruli saqmis warmoebaSi miRebis kri-

teriumebis dadgena. naSromis mizania komplementarulobis principis 

(saerTaSori so Tanamegobrobis sisxlis samarTlis saerTaSoriso per-

manentuli marTlmsajulebis amoqmedebis winapirobebis) gaanalize-

ba, igi aris erovnuli marTlmsajulebis mxardamWeri meqanizmi Tu 

diskreciuli intervenciis saSualeba?! am miznis misaRwevad, gansaxi-

lvelia komplementarulobis principis Sinaarsi _ romis statutiT 

gaTvaliswinebuli saqmis warmoebaSi miRebis safuZvlebi, e.w. `komple-

mentarulobisa~ da `simZimis~ testebi, iurisdiqciis mqone saxelmwi-

fos gamoZiebis da sisxlissamarTlebrivi devnis ganxorcielebis ̀ sur-

vilis ararsebobisa~ (unwillingness) da `uunarobis~ (inability) elementebi, 

mTlianobaSi Sesafasebelia saerTaSoriso sisxlis samarTlis perma-

nentuli marTlmsajulebis sistemis _ ICC-is _ `gavlena~ erovnul 

sisxlis samarTlis marTlmsajulebaze.

II. komplementarulobis principi - saqmis warmoebaSi 

miRebis safuZvlebi romis statutis mixedviT

romis statutis me-17 muxliT gaTvaliswinebuli saqmis dasaS-

vebobis testi, zogadad, saerTaSoriso sisxlis samarTalSi, erTi 

mxriv, kompleqsuri da, meore mxriv, moqnilia.1768 kerZod, igi eyrd-

noba saxelmwifos pasuxismgelobis saerTaSoriso samarTlis funda-

mentur princips, romlis mixedviTac, `yoveli saxelmwifo valdebu-

lia ganaxorcielos Tavisi sisxlis samarTlis iurisdiqcia im pirebze, 

romelTac ekisrebaT pasuxismgebloba saerTaSoriso danaSaulTa 

CadenisaTvis~.1769 aseTi valdebulebis Seusruleblobisas, sasamarT-

1766  Sead. Schabas/El Zeidy, krebulSi: Triffterer/Ambos (ed.), The Rome Statute of the Interna-
tional Criminal Court, A Commentary, 3rd Edition, 2016, 783-784.
1767  Sead. Schabas, 2016, 447.
1768  Sead. Schabas/El Zeidy, krebulSi: Triffterer/Ambos (ed.), The Rome Statute of the Interna-
tional Criminal Court, A Commentary, 2016, 785.
1769  romis statutis preambula, par. 6.
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lom unda imoqmedos1770 individualuri (da ara koleqtiuri) sisxlis-

samarTlebrivi pasuxismgeb lobis dasafuZneblad1771, rac `gavlenas 

ar axdens saerTaSoriso samarTliT gaTvaliswinebul saxelmwifoTa 

pasuxismgeblobaze~1772. Sesabamisad, saxelmwifos mier valdebulebis 

Seusrulebloba iwvevs, erTi mxriv, saerTaSoriso-samarTlebriv 

(saxel mwifos) da, meore mxriv, saerTaSoriso sisxlissamarTlebriv (in-

dividis, maT Soris, sa xelmwifos saxeliT moqmedi piris) pasuxismgeb-

lobas.1773

ICC-is saqmis warmoebaSi miRebis testi Sedgeba ramdenime etapis-

gan _ iwyeba `situaciis~ analiziT da mTavrdeba konkretuli saqmiT, 

romelSic xdeba individTa identifikacia sisxlissamarTlebrivi dev-

nis dawyebis mizniT.1774  ICC pirveli sisxlis samarTlis saerTaSoriso 

sasamarTloa, romelsac `situaciis~ damoukideblad SerCevis Zalauf-

leba gaaCnia.1775 romis statutSi `situacia~ gamoiyeneba `mimarTvis~ 

(referral) konteqstiT. kerZod, romis statutis me-13 muxlis mixedviT, 

sasamarTlos SeuZlia iurisdiqcia gaavrcelos im `situaciaze~, ro-

melic gamomdinareobs romis statutis monawile saxelmwifos an uSiS-

roebis sabWos `mimarTvidan~ _ ICC iurisdiqcias mxolod im `situa-

ciaze~ avrcelebs, romelic SezRudulia teritoriiTa (ratione loci) 
da periodiT (ratione temporis).1776 romis statutis gamoZiebis dawyebis 

safuZvlebi gansxvavdeba erovnuli sisxlis samarTlis procesisgan1777. 

Tu erovnul sisxlis samarTalSi gamoZieba iwyeba konkretul SemTx-

vevaze (magaliTad, erTi piris mier Cadenil danaSaulze), saerTaSoriso 

sisxlis samarTalSi, ICC-is wesdebis mixedviT, gamoZiebis dawyebamde _ 

mokvlevis etapze, unda Sefasdes danaSaulis Cadenis ganmapirobebeli 

politikuri, socialuri, ekonomikuri, kulturuli an/da sxva gare-

moebebi.1778 romis statuti aseTi garemoebebis Sesafaseblad, preambu-

1770   Sead. Schabas/El Zeidy, krebulSi: Triffterer/Ambos (ed.), The Rome Statute of the Interna-
tional Criminal Court, A Commentary, 3rd Edition, 2016, 786-787; Schabas, 2016, 447. 
1771  dgebuaZe, 2017, 20-28, 72-82.
1772  romis statutis 25(4)-e muxli. 

1773  dgebuaZe, 2017, 20-23.
1774  Situation in the Republic of Kenya, Authorization of an Investigation, 2010, par. 41. 
1775 Sead. Schabas, krebulSi: Stahn (ed.), The Law and Practice of the International Criminal 
Court, 2015, 368.
1776 Sead. Schabas, krebulSi: Stahn (ed.), The Law and Practice of the International Criminal 
Court, 2015, 366. 
1777  TumaniSvili, 2014, 103-114.

1778  Sead. Ambos, krebulSi: Nollkaemper/Wilt (ed.), System Criminality in International Law, 
2009, 128; dgebuaZe, 2017, 24-25.
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lis me-10 punqtisa1779 da pirveli muxlis1780 _ erovnuli sisxlis samar-

Tlis iurisdiqciis xazgasmiT, me-17 muxlSi gansazRvravs konkretuli 

saqmis dasaSvebobis kriteriumebs:

`1. preambulis me-10 punqtisa da pirveli muxlis gaTvaliswinebiT, 

sasamarTlo adgens, rom saqme ar SeiZleba iyos warmoebaSi miRebuli, 

rodesac:

(a) saqmes iZiebs an sisxlissamarTlebriv devnas iwyebs mocemul 

saqmeze iurisdiqciis mqone saxelmwifo, garda im SemTxvevisa, rode-

sac am saxelmwifos ar surs, an ar Seswevs unari saTanadod warmarTos 

gamoZieba an ganaxorcielos sisxlissamarTlebrivi devna;

(b)  saqme gamoiZia mocemul saqmeze iurisdiqciis mqone saxelmwi-

fom da gadawyvita, ar daiwyos sisxlissamarTlebrivi devna Sesabamisi 

piris mimarT, garda im SemTxvevisa, rodesac aseTi gadawyvetileba 

miRebulia imis gamo, rom saxelmwifos ar surs an ar Seswevs unari sa-

Tanadod warmarTos gamoZieba an ganaxorcielos sisxlissamarTlebri-

vi devna;

(c) Sesabamisi piri ukve gasamarTlebulia im qmedebisTvis, romelic 

gancxadebis sagans warmoadgens da romlis ganxilva sasamarTlos mier, 

Tanaxmad me-20 muxlis me-3 punqtisa, dauSvebelia;

(d) saqme ar aris imdenad mniSvnelovani, rom sasamarTlos Semdgomi 

moqmedeba mizanSewonilad CaiTvalos. 

2. imisaTvis, rom calkeul SemTxvevaSi dadgindes survilis ararse-

boba, sasamarTlo, iRebs ra mxedvelobaSi saerTaSoriso samarTliT 

aRiarebul marTebuli procesis principebs, iTvaliswinebs qvemoT 

CamoTvlil erT an met faqtors, rogorc unda iqnas gamoyenebuli:

(a) samarTalwarmoeba ganxorcielda an xorcieldeba, an/da 

erovnul doneze miRebuli gadawyvetileba gamotanili iyo im mizniT, 

rom daecva Sesabamisi piri sisxlissamarTlebrivi pasuxismgeblobis-

gan im danaSaulisTvis, romelzec vrceldeba sasamarTlos iurisdiq-

cia da romelic miTiTebulia me-5 muxlSi;

(b) samarTalwarmoebis ganxorcielebis procesSi moxda gaumarTle-

beli dayovneba, romelic, arsebuli garemoebebidan gamomdinare, ar 

Seesabameba Sesabamisi piris marTlmsajulebisTvis gadacemis mizans;

(c) samarTalwarmoeba ar ganxorcielda an ar xorcieldeba da-

moukideblad an miukerZoeblad, an xorcieldeba iseTi saxiT, ro-

1779  `winamdebare wesdebis monawile saxelmwifoebi, xazs usvamen ra, rom am wes-

debis safuZvelze dafuZnebuli sisxlis samarTlis saerTaSoriso sasamarTlo 

iqneba erovnuli sisxlis samarTlis iurisdiqciis Semavsebeli (complementary).~ 
1780 `sisxlis samarTlis saerTaSoriso sasamarTlo [...] warmoadgens erovnul sisx-

lis samarTlis iurisdiqciaTa Semavsebels (complementary) [...]~
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melic, arsebuli garemoebebidan gamomdinare, ar Seesabameba Sesabami-

si piris marTlmsajulebisTvis gadacemis mizans.

3. imisaTvis, rom calkeul SemTxvevaSi dadgindes uunaroba, sa-

samarTlo iTvaliswinebs, Seswevs Tu ara saxelmwifos unari, erovnuli 

sasamarTlo sistemis mTliani an arsebiTi moSlis an misi ararsebobis 

gamo, miiRos Tavis gankargulebaSi braldebuli an saWiro mtkice-

buleba an Cveneba, anda Tu sxva mizezis gamo ar ZaluZs samarTalwar-

moebis ganxorcieleba.~

aRsaniSnavia, rom romis statutis me-17 muxli pirdapir ar iyenebs 

`komplementarulobis~ termins. igi orjeraa naxsenebi romis statut-

Si _ preambulis me-10 punqtsa da pirvel muxlSi (romlebsac uTiTebs 

me-17 muxlis pirveli punqti), erovnuli sisxlis samarTlis iuris-

diqciis `Semavseblis~ (complementary) konteqstiT. miuxedavad amisa, 

`komplementarulobis~ principi romis statutis sxvadasxva muxlis, 

gansakuTrebiT, me-17 muxlis saxelmZRvanelo doqtrinaa.1781

romis statutis me-17 muxliT gaTvaliswinebuli saqmis dasaSve-

bobis kriteriumebis ganxilvisas, `saxelmwifos~ SinaarsSi unda mo-

viazroT rogorc romis statutis monawile, aseve, sasamarTlos 

iurisdiqcias daqvemdebarebuli aramonawile saxelmwifoebi.1782 ICC-is 

teritoriuli iurisdiqcia (ratione loci) iTvaliswinebs sxvadasxva al-

ternatiul variants da araa orientirebuli mxolod saxelmwifos 

mier wesdebis ratifikaciaze.1783

1781  Sead. Schabas, 2017, 170-171; Imoedemhe, 2017, 23-25; 
1782  Schabas/El Zeidy, krebulSi: Triffterer/Ambos (ed.), The Rome Statute of the International 
Criminal Court, A Commentary, 3rd Edition, 2016, 794-795. Sabasis azriT, sisxlis samar-

Tlis saerTaSoriso marTlmsajulebis efeqtianobisa da misi xelmisawvdomobis, 

saerTaSoriso damnaSaveebis gasamarTlebis gaadvilebis mizniT, aq SesaZlebelia 

moiazrebodes iseTi gaerTianebebic, romelTa statusi saerTaSoriso samarTlis 

mixedviT sadavoa, Tumca, udavod, akontroleben teritorias da aqvT iurisdiq-

ciis ganxorcielebis `unari~. magaliTad, misi azriT, taivans, romelsac gaeroSi 

misi sadavo statusis gamo, romis statutis 125-e muxlis mixedviT, ar SeuZlia 

gaxdes monawile saxelmwifo, SesaZlebelia, sasamarTlos winaSe sxvagvarad mieni-

Wos saxelmwifos SezRuduli statusi iurisdiqciis ganxorcielebasTan mimarTe-

biT, romis statutis me-17 muxlis Sinaarsis gaTvaliswinebiT. sisxlis samarTlis 

saerTaSoriso marTlmsajulebis efeqtianobisa da misi xelmisawvdomobis mizniT, 

Sabasi kosovosa da e.w. samxreT oseTTan mimarTebiTac uSvebs sasamarTlos mxri-

dan konkretuli argumentebis ganxilvis SesaZleblobas romis statutis me-17 da 

me-19(2)(a)-e muxlebis Sinaarsis gaTvaliswinebiT, saerTaSoriso samarTalSi maTi 

sadavo statusis miuxedavad, vinaidan isini akontroleben teritorias. iqve, 795.

1783 romis statutis  me-12 da me-13 muxlebis mixedviT, ICC-is SeuZlia Tavisi iuris-

diqciis gavrceleba, Tu savaraudo damnaSave monawile saxelmwifos moqalaqea, 

an danaSauli Cadenilia monawile saxelmwifos teritoriaze. agreTve, rodesac 

aramonawile saxelmwifo aRiarebs sasamarTlos iurisdiqcias. dawvr. ix. turava, 

2015, 72-74.
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romis statutis me-17 muxlis pirveli punqti ganmartavs saqmis 

(`situaciis~) warmoebaSi miRebis mTavar kriteriumebs. am nawilSi, 

ZiriTadad, ori garemoebaa gamosayofi:

_ `komplementarulobis testi~ [me-17(1)(a)(b)(c) muxli];

_ `simZimis testi~ [gravity test, me-17(1)(d) muxli].1784

romis statutis me-17 muxlis meore da mesame punqtebi ganmar-

tavs pirveli punqtis debulebebs. romis statuti teqnikur kriteri-

umebs ar awesebs, Tu romeli garemoeba rogori TanmimdevrobiT unda 

dadgindes. SesaZloa, jer `situaciis~ `simZime~ dadgindes da Semd-

gom `komplementaruloba~, an piriqiT, Tumca, saqmis dasaSvebobasTan 

dakavSirebiT bolo praqtikas Tu gavaanalizebT, pirvel etaze, jer 

komplementarulobis garemoebis dadgena xdeba.1785

III. komplementarulobis testi

ICC-is precedentuli samarTlis mixedviT, saqmis (`situaciis~) 

warmoebaSi misaRebad, unda dadgindes oTxi garemoeba, kerZod: (1) Tu 

ramdenad mimdinareobs gamoZieba an/da sisxlissamarTlebrivi devna 

[me-17(1)(a) muxli1786] an (2) ramdenad Catarda gamoZieba da iurisdiqciis 

mqone saxelmwifom ratom ar gaasamarTla `dainteresebuli~ piri 

[me-17(1)(b) muxli1787]. swored aRniSnuli winapirobebis dazustebis 

Semdgom unda Semowmdes romis statutis me-17 muxlis 1(a) da 1(b) 
paragrafebis meore Sinaarsi, `survilis ararseboba~ (unwillingness) da 

`uuna roba~ (inability)1788.1789 aseve, dasadgenia (3) ramdenad gasamarTlda 

piri im qmedebisaTvis, romelic mokvlevis sagans warmoadgens [me-17(1)

1784  Sead. Schabas/El Zeidy, krebulSi: Triffterer/Ambos (ed.), The Rome Statute of the Interna-
tional Criminal Court, A Commentary, 3rd Edition, 2016, 793-794; Situation in the Republic of Kenya, 
Authorization of an Investigation, 2010, par. 52.

1785  dawvr. ix. Schabas/El Zeidy, krebulSi: Triffterer/Ambos (ed.), The Rome Statute of the Inter-
national Criminal Court, A Commentary, 3rd Edition, 2016, 794-795.
1786 `1) [...] saqme ar SeiZleba iyos warmoebaSi miRebuli, rodesac: (a) saqmes iZiebs an 
sisxlissamarTlebriv devnas aRZravs mocemul saqmeze iurisdiqciis mqone saxel-

mwifo [...]~

1787 `1) [...] saqme ar SeiZleba iyos warmoebaSi miRebuli, rodesac: (b) saqme gamoi-

Zia mocemul saqmeze iurisdiqciis mqone saxelmwifom da gadawyvita, ar aRZras 

sisxlissamarTlebrivi devna Sesabamisi piris mimarT[...]~

1788 `[...] garda im SemTxvevisa, rodesac am saxelmwifos ar surs an ar Seswevs unari 

saTanadod warmarTos gamoZieba an ganaxorcielos sisxlissamarTlebrivi devna 

[...]~

1789  Situation in the Democratic Republic of the Congo, Prosecutor v. Katanga and Chui, Appeal of 
Katanga, 2009, par. 78; Situation in the Republic of Côte d’Ivoire, Authorisation of an Investigation, 
2011, par. 192-193; Situation in the Republic of Kenya, Authorization of an Investigation, 2010, par. 53.
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(c) muxli1790] da (4) e.w. `simZimis~ garemoeba (me-17(1)(d) muxli1791). umoq-

medobis dros kiTxvebi `survilis ararsebobasa~ da `uunarobasTan~ 

mimarTebiT ar warmoiSoba. aseT SemTxvevaSi, rodesac saxelmwifo 

gamoZiebasa da sisxlissamarTlebriv devnas ar axorcielebs, unda 

Semowmdes `simZimis~ garemoeba.1792 `simZimis~ garemoeba, sxvebisgan gan-

sxvavebiT, damoukideblad dasadgeni, gansakuTrebuli garemoebaa.  

IV. moCvenebiTi an/da SerCeviTi saqmis warmoeba

ICC-is saqmis dasaSvebobis pirveli sami garemoebaa swored erovnu-

li sisxlis samarTlis marTlmsajulebis mTavari garantori, vinaidan 

Tu saTanado gamoZieba an sisxlissamarTlebrivi devna (1) mimdina-

reobs, an (2) Catarda, an (3) gasamarTlda konkretuli piri realurad 

_ `damoukideblad an miukerZoeblad [...] saerTaSoriso samarTliT 

aRiarebuli saproceso normebis Sesabamisad~1793, sisxlis samarTlis 

saerTaSoriso marTlmsajulebis ganxorcieleba gamoricxulia.

romis statutis me-17(1)(a) muxlis mTavari elementia sisxlissa-

marTlebrivi devnis dawyebaze uaris Tqmis gadawyvetileba, romelSic 

igulisxmeba ara nebismieri, aramed gamoZiebis dasrulebisa da 

sisxlissamarTlebrivi devnis Sewyvetis gadawyvetileba, im mizniT, 

rom braldebulma Tavi aaridos realur marTlmsajulebas da sxva 

damoukidebeli da miukerZoebeli sasamarTlos winaSe ar aRmoCndes.1794 

aq, ra Tqma unda, ar igulisxmeba erovnul doneze miRebuli sasamar-

Tlos Tu mTavrobis iseTi gadawyvetileba, romlis mizania mimarTos 

ICC-is.1795

saqmis warmoebaSi miRebis mesame komponenti pirdapir kavSirSia 

ne bis in idem principTan, kerZod, romis statutis me-20(3) muxlTan. 

Tu piri ukve gasamarTlda ICC-is iurisdiqciaSi Semavali erT-erTi 

danaSaulisaTvis sxva sasamarTlos mier, dauSvebelia igi xelaxla 

1790 `1) [...] saqme ar SeiZleba iyos warmoebaSi miRebuli, rodesac: (c) Sesabamisi piri 

ukve gasamarTlebulia im qmedebisTvis, romelic gancxadebis sagans warmoadgens 

[...]~ 

1791  `1) [...] saqme ar SeiZleba iyos warmoebaSi miRebuli, rodesac: (d) saqme ar 

aris imdenad mniSvnelovani, rom sasamarTlos Semdgomi moqmedeba mizanSewonilad 

CaiTvalos [...]~ 

1792  iqve.
1793  romis statutis me-20(3)(b) muxli.

1794  Schabas/El Zeidy, krebulSi: Triffterer/Ambos (ed.), The Rome Statute of the International 
Criminal Court, A Commentary, 2016, 806-807.
1795  iqve.
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gasamarTldes imave qmedebisaTvis, garda im SemTxvevisa, Tu warsuli 

saqmiswarmoeba (1) ganxorcielda mosalodneli sisxlissamarTlebri-

vi pasuxismgeblobisgan Tavis aridebis (daRwevis) mizniT da (2) ar 

warimarTa saerTaSoriso samarTliT aRiarebuli saproceso normebis 

Sesabamisad damoukideblad an miukerZoebulad, da ganxorcielda ise-

Ti saxiT, romelic, mocemuli garemoebebidan gamomdinare, SeuTavse-

beli iyo Sesabamisi piris marTlmsajulebisTvis gadacemis mizanTan.

saerTaSoriso sisxlis samarTalSi romis statutis ne bis in idem 

principis definicia specifikuria.1796 zogadad, erovnul sisxlis 

samarTalSi gamosayofia ne bis in idem principis horizontaluri 

(transnacionaluri) da vertikaluri (saerTaSoriso) aspeqtebi. 

pirveli gamoiyeneba erovnuli sasamarTloebis iurisdiqciis, xolo 

meore saerTaSoriso sasamarTloebis iurisdiqciis farglebSi miRe-

buli gadawyvetilebebis mimarT.1797 vertikaluri ne bis in idem principis 

erovnuli standartebi saerTaSoriso samarTliT gaTvaliswinebuli 

valdebulebebis fonze ukve naklebad gansxvavebulia. rac Seexeba 

sisxlis samarTlis saerTaSoriso ad hoc tribunalebsa da ICC-is, maTi 

statutebi iTvaliswinebs res iudicata (e.w. gadawyvetili saqmis), saval-

debulo Sesrulebis efeqts, rogorc saqmis ganmxilveli saerTaSori-

so organo erovnuli sasamarTloebis mimarT [e.w. daRmavali (downward) 
ne bis in idem].1798 Tumca es valdebuleba rCeba bolomde Seusrulebeli, 

1796 romis statutis me-20 muxli:

`1. garda winamdebare wesdebiT gaTvaliswinebuli SemTxvevebisa, dauSvebelia sa-

samarTlom gaasamarTlos piri im qmedebisTvis, romelic qmnida im danaSaulis 

Semadgenlobis safuZvels da romlisTvisac sasamarTlom damnaSaved cno es piri 

an gaamarTla.

2. dauSvebelia, piri gaasamarTlos sxva sasamarTlom me-5 punqtSi miTiTebuli im 

danaSaulis gamo, romlisTvisac sasamarTlom es piri damnaSaved cno an gaamarTla.

3. dauSvebelia, me-6, me-7 an me-8 muxlebiT akrZaluli qmedebisTvis sxva sasamarT-

los mier gasamarTlebuli piri sasamarTlom gaasamarTlos imave qmedebisTvis, Tu 

warmoeba sxva sasamarTloSi:

(a) emsaxureboda sasamarTlos iurisdiqciaSi Semavali danaSaulis CadenisaTvis 

sisxlis samarTlis pasuxismgeblobisgan aRniSnuli piris Tavis daRwevis, aridebis 

miznebs; 

(b) sxva niSnebis mixedviT damoukideblad an miukerZoeblad ar warimarTa saerTa-

Soriso samarTliT aRiarebuli saproceso normebis Sesabamisad da ganxorcielda 

iseTi saxiT, romelic, mocemuli garemoebebidan gamomdinare, SeuTavsebeli iyo 

Sesabamisi piris marTlmsajulebisTvis gadacemis mizanTan.~

1797  Sead. Tallgren/Coracini, krebulSi: Triffterer/Ambos (ed.), The Rome Statute of the Interna-
tional Criminal Court, A Commentary, 2016, 903-904. dawvr. ix. iqve, 903-911.

1798  Tallgren/Coracini, krebulSi: Triffterer/Ambos (ed.), The Rome Statute of the International 
Criminal Court, A Commentary, 2016, 903-904. dawvr. ix. iqve, 905.
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Tu mxardaWerili araa erovnuli sisxlis samarTliT.1799 analogiurad, 

SegviZlia gamovyoT komplementarulobis principis horizontalu-

ri (saxelmwifoTaSorisi) da vertikaluri (ICC) aspeqtebi. pirveli 

fokusirebulia saerTaSoriso danaSaulebis gamoZiebisa da sisxlissa-

marTlebrivi devnis saxelmwifoTa valdebulebebze, romlebic gamom-

dinareobs, romis statutis garda, zogadad, saerTaSoriso samarTli-

dan, xolo meore, erTgvarad, warmoadgens erovnuli kanonmdeblobis 

`katalizators~1800.1801

romis statuti, erTi mxriv, me-20(1)(2) muxlSi aRiarebs ne bis in 
idem principis `klasikur~ Sinaarss, romlis mixedviTac, dauSvebe-

lia piris gasamarTleba qmedebisTvis, romlisTvisac igi ukve iqna 

damnaSaved cnobili an gamarTlebuli, Tumca, meore mxriv, me-20(3) 

muxlSi gvTavazobs `mkacr gamonakliss~ _ Tu konkretuli piris 

mimarT sisxlis samarTlis warmoeba sxva sasamarTloSi: emsaxure-

boda sisxlissamarTlebrivi pasuxismgeblobisgan Tavis aridebis 

(daRwevis) miznebs, ar warimarTa damoukideblad an miukerZoeblad 

_ saerTaSoriso samarTliT aRiarebuli saproceso normebis Sesa-

bamisad, ganxorcielda Sesabamisi piris marTlmsajulebisTvis ga-

dacemis Tavis asarideblad. es daTqma ICC-is prokuraturas did 

diskreciul uflebamosilebas aniWebs, maT Soris, saerTaSoriso 

Tanamegobrobis (sajaro) interesebidan gamomdinare, aamoqmedos 

represiuli meqanizmi.

gamoZiebis an/da sisxlissamarTlebrivi devnis saTanadod 

warmarTvis mtkicebis tvirTi awevs mocemul saqmeze iurisdiqciis 

mqone saxelmwifos, romelmac safuZvlianad unda warmoaCinos saqmis 

specifikurobis xarisxi, gamoZiebis mimdinareoba, rom konkretuli 

mtkicebulebebi iqneba mopovebuli.1802 farTo gagebiT, SeiZleba iTq-

vas, es dasaSvebobis maRali standartia.1803

romis statutis me-17(1)(a)(b) muxlSi miTiTebul valdebulebaSi _ 

iurisdiqciis mqone saxelmwifom `[...]saTanadod warmarTos gamoZieba 

an ganaxorcielos sisxlissamarTlebrivi devna~ _ igulisxmeba ara-

moCvenebiTi da araSerCeviTi gamoZiebis aucilebloba. gamoZiebis sa-

1799  Sead. iqve.

1800  Sead. Cryer/Robinson/Vasiliev, 2019, 80-81.
1801 dawvr. ix. Lafontaine/Gagne, krebulSi: Kastner (ed.), International Criminal Law in Con-
text, 2018, 260-279.
1802  Schabas/El Zeidy, krebulSi: Triffterer/Ambos (ed.), The Rome Statute of the International 
Criminal Court, A Commentary, 2016, 802-803.
1803  Sead. Schabas/El Zeidy, krebulSi: Triffterer/Ambos (ed.), The Rome Statute of the Interna-
tional Criminal Court, A Commentary,  2016, 803.
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Tanadod warmarTva unda Semowmdes romis statutis me-17(2) muxlis 

testiT.1804

saqmis daSvebasTan dakavSirebuli pirveli an meore garemoebis da-

zustebis Semdeg, kerZod, Tu (1) gamoZieba an/da sisxlissamarTlebrivi 

devna mimdinareobs [me-17(1)(a) muxli] an (2) ukve Caatara iurisdiqciis 

mqone saxelmwifom [me-17(1)(b) muxli], unda Semowmdes me-17 muxlis 1(a) 
da 1(b) paragrafebis meore Sinaarsi _ `survilis ararseboba~ (unwilling-
ness) da `uunaroba~ (inability)1805, romlebsac qvemoT, romis statutis 

me-17 muxlis meore da mesame punqtebTan erTobliobaSi ganvixilavT.

V. simZimis testi

romis statutis me-17(1)(d) muxliT gaTvaliswinebuli konkretu-

li saqmis (`situaciis~) `simZimis~ elementi, kerZod, saqme ramdenadaa 

`[...] mniSvnelovani, rom sasamarTlos Semdgomi moqmedeba mizanSewoni-

lad CaiTvalos~, pirdapir kavSirSia romis statutis 53-e muxliT1806 

1804  Sead. Schabas/El Zeidy, krebulSi: Triffterer/Ambos (ed.), The Rome Statute of the Interna-
tional Criminal Court, A Commentary,  2016, 804-806.
1805  Situation in the Democratic Republic of the Congo, Prosecutor v. Katanga and Chui, Appeal of Ka-
tanga, 2009, par. 78; Situation in the Republic of Côte d’Ivoire, Authorisation of an Investigation, 2011, 
par. 192-193; Situation in the Republic of Kenya, Authorization of an Investigation, 2010, par. 53.
1806  romis statutis 53-e muxli:

`1. prokurori, misTvis xelmisawvdomi informaciis Sefasebis safuZvelze, iwyebs 

gamoZiebas, Tu ar daadgens, rom ar aris sasamarTlo ganxilvis dawyebis sakmarisi 

safuZveli am wesdebis Sesabamisad. gamoZiebis dawyebis Sesaxeb gadawyvetilebis 

miRebisas prokurori ganixilavs Semdeg sakiTxebs:

(a) warmoadgens Tu ara prokurorisaTvis xelmisawvdomi informacia sakmaris 

safuZvels imisaTvis, rom sasamarTlos iurisdiqciaSi Semavali danaSauli CaiT-

valos Cadenilad an Cadenis procesSi myofad;

(b) saqme misaRebia Tu misaRebi gaxdeba me-17 muxlis Tanaxmad; da

(c) danaSaulis simZimis da dazaralebulTa interesebis gaTvaliswinebiT, aris Tu 

ara, amisda miuxedavad, arsebiTi safuZveli im varaudisTvis, rom gamoZieba ar 

emsaxureba marTlmsajulebis miznebs. Tu prokurori daadgens, rom ar arsebobs 

sasamarTlo ganxilvis dawyebis raime misaRebi safuZveli da misi gadawyvetileba 

efuZneba am muxlis (c) qvepunqts, man amis Sesaxeb unda acnobos winasasamarTlo 

palatas.

2. Tu gamoZiebis Sedegad prokurori daaskvnis, rom ar arsebobs saTanado safuZve-

li sisxlissamarTlebrivi devnis dawyebisaTvis, vinaidan:

(a) ar arsebobs sakmarisi samarTlebrivi an faqtobrivi safuZveli dapatimrebis 

orderis an sasamarTloSi gamoZaxebis moTxovnisaTvis 58-e muxlis Tanaxmad;

(b) saqme miuRebelia me-17 muxlis Tanaxmad; an

(c) sisxlissamarTlebrivi devna ar emsaxureba marTlmsajulebis interesebs yvela 

garemoebis gaTvaliswinebiT, maT Soris danaSaulis simZime, dazaralebulTa in-

teresebi da eWvmitanilis asaki da fizikuri uZlureba da misi roli danaSaulSi;

prokurori acnobebs winasasamarTlo palatas da, me-14 muxlis Tanaxmad, viTarebis 
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gansazRvrul gamoZiebis dawyebis safuZvlebTan. kerZod, 53(1)-e mux-

lis mixedviT, gamoZiebis dawyebis Sesaxeb gadawyvetilebis miRebisas 

prokurori valdebulia ganixilos principuli sakiTxebi, dakavSirebu-

li: (a) sasamarTlos iurisdiqciaSi Semaval danaSaulebTan, (b) saqmis 
warmoebaSi miRebasTan (me-17 muxlis garemoebebi) da (c) sisxlis samar-

Tlis saerTaSoriso marTlmsajulebis _ saerTaSoriso Tanamegobro-

bis _ miznebTan. Sesabamisad, gamoZiebis dasawyebad prokurorma unda 

Seafasos, ramdenad akmayofilebs `situacia~ romis statutis me-17(1)

(d) muxliT gaTvaliswinebul `simZimis~ elements, romlis mizania sa-

samarTlos resursis swori gamoyeneba, iseTi saqmeebis Tavidan asaci-

leblad, romlebic moicavs saerTaSoriso TanamegobrobisTvis umniS-

vnelo danaSaulebs _ es elementi filtris funqcias asrulebs.1807

kongos demokratiuli respublikis `situaciaze~, ICC-is winasa-

samarTlo palatam, teleologiuri interpretaciiT, romis statutis 

preambula da me-17(1)(d) muxli erTmaneTs daukavSira1808 da ganmar-

ta, sasamarTlos mizania yvelaze ufro metad pasuxismgebeli (most 
responsible)1809 maRali Tanamdebobis/rangis pirebis dasja, romlebsac 

SeuZliaT danaSaulis Cadenis efeqturi prevenciuli zomebis gatare-

ba an Sewyveta.1810 aseTebi SeiZleba iyvnen mZime pasuxismgeblobis mqone 

saxelmwifoTa an organizaciaTa meTaurebi.1811

maRali Tanamdebobis/rangis konteqsti ar unda gavigoT `wmin-

gadmomcem saxelmwifos an uSiSroebis sabWos, me-13 muxlis (b) punqtis Tanaxmad, 

Tavisi daskvnis Sesaxeb da daskvnis mizezebs.

3. (a) me-14 muxlis Tanaxmad viTarebis gadmomcemi saxelmwifos moTxovniT da 

me-13 muxlis (b) punqtis Tanaxmad uSiSroebis sabWos moTxovniT, winasasamarT-

lo palatas SeuZlia pirveli an me-2 punqtis Tanaxmad ganixilos prokuroris 

gadawyvetileba, ar mimarTos moqmedebas da sTxovos prokurors, gadasinjos es 

gadawyvetileba.

(b) amis garda, winasasamarTlo palatas SeuZlia sakuTari iniciativiT ganixilos 

prokuroris gadawyvetileba, ar mimarTos moqmedebas, Tuki es gadawyvetileba 

efuZneba mxolod 1(c) an 2(c) punqtebs. am SemTxvevaSi prokuroris gadawyvetilebas 

Zala eqneba mxolod winasasamarTlo palatis mier misi damtkicebis SemTxvevaSi.

4. prokurors SeuZlia nebismier dros gadasinjos gadawyvetileba gamoZiebis an 

sisxlissamarTlebrivi devnis dawyebis Sesaxeb axali faqtebis an informaciis 

safuZvelze.~

1807  Schabas/El Zeidy, krebulSi: Triffterer/Ambos (ed.), The Rome Statute of the International 
Criminal Court, A Commentary, 2016, 811.
1808  Situation in the Democratic Republic of the Congo, Decision for Warrants of Arrest, 2006, par. 
48-49.
1809  dgebuaZe, 2017, 232-240.
1810  Situation in the Democratic Republic of the Congo, Decision for Warrants of Arrest, 2006, par. 
50-51, 54-55.
1811 Situation in the Democratic Republic of the Congo, Decision for Warrants of Arrest, 2006, par. 62.
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da formaluri~ gagebiT _ sisxlissamarTlebrivi pasuxismgebloba 

damokidebulia saqmis sxvadasxva garemoebaze.1812 ICC-is ganmartebiT, 

yvelaze ufro metad pasuxismgebeli pirebis gamosavlenad, unda 

damtkicdes sami mniSvnelovani elementi, rogorebicaa (1) konkre tul 

pirTa statusi, (2) maTi roli (moqmedebiT Tu umoqmedobiT) saxel-

mwifoebrivi gaerTianebis, organizaciis Tu samxedro dajgufebis 

mier sasamarTlos iurisdiqciaSi Semavali farTomasStabiani da siste-

muri danaSaulebis Cadenis dros da (3) maTi roli farTo gagebiT, 

romelsac isini TamaSobdnen am saxelmwifoebrivi gaerTianebis, or-

ganizaciis Tu samxedro dajgufebis meSveobiT konkretul situa-

ciaSi.1813 Sesabamisad, romis statutis me-17(d) muxliT gansazRvruli 

`situaciis~ `simZimis~ elementis dasadgenad, Semdeg sam kiTxvas unda 

gaeces dadebiTad pasuxi: (1) ramdenadaa qmedeba sistematuri an far-

TomasStabiani xasiaTis? (2) ramdenad SeiZleba saxelmwifoebriv gaer-

TianebaSi, organizaciasa Tu samxedro dajgufebaSi Sesabamisi piris 

statusi moiazrebodes yvelaze ufro maRal liderTa kategoriaSi? 

(3) ramdenad Sedis Sesabamisi piri yvelaze ufro metad pasuxismgebel 

pirTa kategoriaSi (?) (a) misi rolidan gamomdinare (moqmedebiT Tu 

umoqmedobiT), rodesac danaSaulebrivi gaerTianeba, organizacia Tu 

samxedro dajgufeba, romlis wevric iyo igi, Cadioda sasamarTlos 

iurisdiqciaSi Semaval farTomasStabian da sistemur danaSaulebs 

da (b) im rolidan gamomdinare, romelsac TamaSobda danaSaulebrivi 

gaerTianeba, organizacia Tu samxedro dajgufeba, farTo gagebiT, sa-

samarTlos iurisdiqciaSi Semavali danaSaulebis Cadenisas?.1814

Tavidanve iyo cxadi, rom ICC-is mizani iqneboda sasamarTlos iuris-

diqciaSi Semavali iseTi mZime xasiaTis danaSaulebis gamoZieba, rom-

lebic moicavs saTanado rolisa da statusis mqone monawileebs.1815 es 

garemoebebi SefasebiTia da konkretuli saqmis sxvadasxva garemoebebiT 

unda dadgindes, unda igulisxmebodes iseTi monawileebi, romlebsac 

danaSaulis Cadenis dros maTi rolidan da statusidan gamomdinare, 

moqmedebiT Tu umoqmedobiT, maTze dakisrebuli amocanebis Seusrule-

blobiT, SeuZliaT gavlena moaxdinon mTliani danaSaulis Cadenaze.1816

1812  Sead. Schabas/El Zeidy, krebulSi: Triffterer/Ambos (ed.), The Rome Statute of the Interna-
tional Criminal Court, A Commentary, 2016, 813.
1813  Situation in the Democratic Republic of the Congo, Decision for Warrants of Arrest, 2006, par. 
52-53.
1814  Situation in the Democratic Republic of the Congo, Decision for Warrants of Arrest, 2006, par. 64.
1815  Schabas/El Zeidy, krebulSi: Triffterer/Ambos (ed.), The Rome Statute of the International 
Criminal Court, A Commentary, 3rd Edition, 2016, 814.
1816  dawvr. ix. dgebuaZe, 2017, IX, X, XI da XII Tavebi.
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Tumca, es ra Tqma unda, ar niSnavs imas, rom prokuraturis 

gamoZiebis strategia ar unda iyos fokusirebuli dabali Tanamde-

bobis/rangis pirTa mier Cadenil danaSaulebze. xSirad es erTaderTi 

gzaa maRal Tanamdebobis/rangis pirebze gasasvlelad. Sesabamisad, 

gamoZieba unda warimarTos maqsimaluri sifrTxiliT, im etapamde, ise-

Ti mtkicebulebebis mopovebamde, romlebic sakmarisi iqneba yvelaze 

ufro metad pasuxismgebeli pirebis sisxlissamarTlebrivi pasuxis-

mgeblobisTvis.1817

romis statutis me-17(1)(d) muxlis `simZimis~ elementi SesaZle-

blobas aZlevs sasamarTlos ar ganixilos umniSvnelo saqmeebi.1818 

`situacia~ fasdeba winasagamoZiebo moqmedebebis _ mokvlevis Sede-

gad, rogorc raodenobrivi, ise xarisxobrivi kuTxiT.1819 kerZod, po-

tenciur saqmeebTan mimarTebiT unda dadgindes ori parametri: (1) 

gamoZiebis obieqtSi myofi pirebi an jgufebi ramdenad moicaven iseT 

monawileebs, romlebsac, SesaZloa, yvelaze ufro meti pasuxismge-

bloba miuZRvodeT savaraudo danaSaulebis CadenaSi da (2) inter alia Ca-
denil danaSaulTa masStabi, buneba, `manera~, gavlena dazaralebule-

bze da sxva garemoebebi.1820 sasamarTlom keniis `situaciaze~ `simZimis~ 

elementis Sefasebisas gaiTvaliswina: (1) SesaZlo danaSaulTa masSta-

bi, rogorc geografiuli, ise Cadenis intesivobis kuTxiT; (2) ukanono 

qmedebaTa da SesaZlo danaSaulTa buneba; (3) gamoyenebuli saSuale-

bebi danaSaulTa sisruleSi mosayvanad; (4) danaSaulTa gavlena, ziani, 

rac miadga dazaralebulebsa da maT ojaxebs.1821

VI. gamoZiebisa da sisxlissamarTlebrivi devnis 

ganxorcielebis survilis ararseboba da uunaroba

romis statutis me-17 muxlis _ komplementarulobis principis 

_ mixedviT, saqmis (`situaciis~) warmoebaSi misaRebad, savaldebuloa 

Semowmdes iurisdiqciis mqone saxelmwifos gamoZiebisa da sisxlissa-

marTlebrivi devnis ganxorcielebis `survili~ (willingness) da `unari~ 

1817  Sead. Schabas/El Zeidy, krebulSi: Triffterer/Ambos (ed.), The Rome Statute of the Interna-
tional Criminal Court, A Commentary, 2016, 814.
1818  Situation in the Republic of Côte d’Ivoire, Authorisation of an Investigation, 2011, par. 201. 
1819  Situation in the Republic of Côte d’Ivoire, Authorisation of an Investigation, 2011, par. 203; Situ-
ation in the Republic of Kenya, Authorization of an Investigation, 2010, par. 62.
1820  Situation in the Republic of Côte d’Ivoire, Authorisation of an Investigation, 2011, par. 204; Situ-
ation in the Republic of Kenya, Authorization of an Investigation, 2010, par. 59-61.
1821  Situation in the Republic of Kenya, Authorization of an Investigation, 2010, par. 62.



730

(ability). rom aseTi saxelmwifo ar mimarTavs e.w. `fiqciur samarTal-

warmoebas~ (sham proceedings)1822. es ori elementi me-17 muxlSi konteqs-

tualuradaa gaSlili:

1) romis statutis me-17 muxlis pirvel punqtSi, mas Semdeg, rac 

dadgindeba, rom gamoZieba an/da sisxlissamarTlebrivi devna mimdina-

reobs [me-17(1)(a) muxli] an Catarda da iurisdiqciis mqone saxelmwi-

fom ar gaasamarTla `dainteresebuli~ piri [me-17(1)(b) muxli], saval-

debuloa gamoirkves, ra iyo moCvenebiTi an/da SerCeviTi gamoZiebis 

an/da sisxlissamarTlebrivi devnis mizezi. kerZod, unda Semowmdes 

me-17 muxlis 1(a) da 1(b) paragrafebis meore Sinaarsi, xom ar ikveTeba 

mocemul saqmeze iursidiqciis mqone saxelmwifos mxridan gamoZiebisa 

an/da sisxlissamarTlebrivi devnis `survilis ararseboba~ (unwilling-
ness) an/da `uunaroba~ (inability)1823.1824

`survilis ar arsebobisa~ da ̀ uunarobis~ garemoebebis ganmasxvave-

beli niSnebi praqtikaSi bolomde mkafiod araa gamoyofili.1825 orive 

garemoebis mtkicebis standarti meore etapzea gadatanili, vinaidan 

gamoZiebasTan dakavSirebuli sakiTxebis [(1) da (2) garemoebebis] dad-

genis Semdeg, aseve, inter alia fasdeba erovnuli gamoZiebis xarisxic.1826 

`survilis ararsebobisa~ da `uunarobis~ garemoebebTan mimarTebiT 

mniSvnelovania Sefasdes mopovebul mtkicebulebaTa kavSiri saga-

moZiebo moqmedebaTa Catarebis mizanSewonilobasTan, gamoZiebisTvis 

gamoyofili resursi, maT Soris, sagamoZiebo organoebis adamianuri 

resursi. sagamoZiebo moqmedebebis CatarebaSi igulisxmeba ara mxo-

lod ise Ti mtkicebulebebis mopoveba, romlebic erovnul doneze 

dawyebuli konkretuli saqmis gamoZiebisas iqna Tavmoyrili konkre-

tuli danaSaulis Cadenis dasamtkiceblad, aramed mTliani materi-

aluri SesaZlebloba, Tu ramdenad iqna igi gamoyenebuli.1827

romis statutis me-17 muxlis pirveli punqtis (a) da (b) qvepunqteb-

1822 Sead. Satzger, 2018, 206.
1823 `[...] garda im SemTxvevisa, rodesac am saxelmwifos ar surs an ar Seswevs unari 

saTanadod warmarTos gamoZieba an ganaxorcielos sisxlissamarTlebrivi devna 

[...]~

1824  Situation in the Democratic Republic of the Congo, Prosecutor v. Katanga and Chui, Appeal of Ka-
tanga, 2009, par. 78; Situation in the Republic of Côte d’Ivoire, Authorisation of an Investigation, 2011, 
par. 192-193; Situation in the Republic of Kenya, Authorization of an Investigation, 2010, par. 53.
1825  Sead. Schabas, 2016,  446-470. 
1826  Sead. Schabas/El Zeidy, krebulSi: Triffterer/Ambos (ed.), The Rome Statute of the Interna-
tional Criminal Court, A Commentary,  2016, 803-804.
1827  Situation in Libya, Prosecutor v. Gaddafi  and Al-Senussi, Admissibility of the Case, 2013, par. 

161, 210-211; Situation in the Republic of Côte d’Ivoire, Prosecutor v. Gbagbo, Admissibility of the 
Case, 2014, par. 29-30. 
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Si aRniSnuli `survilis ararseboba~ da `uunaroba~ dakavSirebulia 

iurisdiqciis mqone saxelmwifos saqmianobasTan.1828 ICC-is saapelacio 

palatis azriT, (a) qvepunqtSi saubaria saxelmwifos mier konkretu-

li, realuri, mimdinare gamoZiebisa da sisxlissamarTlebrivi devnis 

ganxor cielebis `survilis ararsebobasa~ da `uunarobaze~. kerZod, es 

azri gamomdinareobs muxlSi arsebuli formulirebidan _ `garda im 

SemTxvevisa, rodesac am saxelmwifos ar surs an ar Seswevs unari saTa-

nadod warmarTos gamoZieba an ganaxorcielos sisxlissamarTlebrivi 

devna~ (`unless the state is unwilling or unable genuinely to carry out the investigation 
or prosecution~), romelSic bolo konteqsti mocemulia gansazRvruli 

artiklis konteqstiT _ the investigation or prosecution. palatis interpre-

taciiT, gansazRvruli (the) artiklis arseboba ganusazRvreli (a) ar-

tiklis nacvlad mimaniSnebelia imisa, rom saubaria mimdinare, realur 

gamoZiebaze.1829

imave interpretaciiT kiTxulobs ICC-is saapelacio palata (b) qve-
punqts _ ̀ garda im SemTxvevisa, rodesac aseTi gadawyvetileba miRebu-

lia imis gamo, rom saxelmwifos ar surs an ar Seswevs unari saTanadod 

warmarTos gamoZieba an ganaxorcielos sisxlissamarTlebrivi devna~ 

(`unless the decision resulted from the unwillingness or inability of the state genuinely 
to prosecute~), romelSic saubaria konkretul gadawyvetilebaze _ the de-
cision, gansazRvruli (the)  artiklis konteqstiT.1830 Sesabamisad, ICC 
mkafiod usvams xazs, rom mniSvnelovania gamoZieba realurad mimdi-

nareobdes an iyos Catarebuli.1831

1. `survilis ararsebobis~ elementi

romis statutis me-17(2) muxlis Sinaarsi akonkretebs `survilis 

ararsebobis~ konteqsts. am elementis Sesafaseblad, ICC-m saerTa-

Soriso samarTliT aRiarebuli sisxlis samarTlis procesis princi-

pebze dayrdnobiT unda dadginos, rom saxelmwifoSi: (a) konkretuli 

sisxlissamarTlebrivi RonisZiebebi gatarda Sesabamisi piris sisxlis-

1828  Situation in the Democratic Republic of the Congo, Prosecutor v. Katanga and Chui, Appeal of 
Katanga, 2009, par. 75-76.
1829  Situation in the Democratic Republic of the Congo, Prosecutor v. Katanga and Chui, Appeal of 
Katanga, 2009, par. 76.
1830  Situation in the Republic of Kenya, Authorization of an Investigation, 2010, par. 76.
1831 aseT interpretacias amyarebs (a) da (b) punqtebis me-2 nawili, romelic `survi-

lis ararsebobas~ erovnul doneze mimdinare da Catarebuli garemoebebiT adgens. 
Situation in the Democratic Republic of the Congo, Prosecutor v. Katanga and Chui, Appeal of Ka-
tanga, 2009, par. 77-78.
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samarTlebrivi pasuxismgeblobisgan Tavis daRwevis (aridebis) mizniT; 

(b) sisxlis samarTlis saqmis warmoebisas moxda gaumarTlebeli da-

yo v    neba; (c) sisxlis samarTlis saqmis warmoeba ar ganxorcielda an 

ar xorcieldeba damoukideblad an miukerZoeblad. es CamonaTvali 

aris `amomwuravi~ da ara `sailustracio~ xasiaTis, rac niSnavs imas, 

rom `survlisis ararsebobis~ dasadgenad mxolod me-2 punqtis sami 

garemoebiT unda SemovifargloT.1832 samive garemoeba alternatiuli 

xasiaTisaa. kerZod, winasagamoZiebo moqmedebebiT, mokvleviT unda 

dadgindes (1) Sesabamisi piris sisxlissamarTlebrivi pasuxismge-

blobisgan Tavis daRweva (arideba); an (2) dausabuTebeli dayovneba; 

an (3) damoukidebeli da miukerZoebeli samarTalwarmoebis ganuxor-

cielebloba. 

romis statutis me-17(2) muxli pirdapir uTiTebs, rom samive gare-

moeba unda dadgindes `saerTaSoriso samarTliT aRiarebul sapro-

ceso principebze~ dayrdnobiT, riTac igi kauzalur kavSirSia romis 

statutis 21(3)-e muxlTan, romlis mixedviTac `samarTlis gamoyeneba 

da ganmarteba ar unda ewinaaRmdegebodes adamianis sayovelTaod aRi-

arebul uflebebs da ar unda efuZnebodes raime arakeTilgonivrul 

gansxvavebas~.1833 kerZod, es gulisxmobs, rom sisxlis samarTlis war-

moebaSi daSvebuli xarvezebi unda Sefasdes sayovelTaod aRiarebuli 

(gansakuTrebiT, sisxlis samarTlis) saproceso principebze dayrd-

nobiT. am mxriv, maT Soris, gasaTvaliswinebelia adaminis uflebaTa 

evropuli sasamarTlosa da adaminis uflebaTa inter-amerikuli sa-

samarTlos praqtika.1834

pirvel (a) alternativasTan mimarTebiT, unda dadgindes, ramde-

nad ganxorcielda an xorcieldeba sisxlissamarTlebrivi samarTal-

warmoeba, xom araa igi SerCeviTi xasiaTis _ im mizniT, rom daicvas 

Sesabamisi piri saerTaSoriso danaSaulebis CadenisTvis sisxlissamar-

Tlebrivi pasuxismgeblobisgan. 

meore (b) alternativasTan mimarTebiT, kumulatiurad, sam kiTxvas 

unda gaeces pasuxi: (1) ramdenad iyo dayovneba samarTalwarmoebaSi? (2) 

iyo Tu ara es dausabuTebeli? da (3) es dausabuTebeli dayovneba ramde-

nadaa kavSirSi konretuli `situaciisa~ Tu saqmis garemoebebTan, rom-

1832  Schabas/El Zeidy, krebulSi: Triffterer/Ambos (ed.), The Rome Statute of the International 
Criminal Court, A Commentary, 3rd Edition, 2016, 816-817.  
1833  Schabas/El Zeidy, krebulSi: Triffterer/Ambos (ed.), The Rome Statute of the International 
Criminal Court, A Commentary, 3rd Edition, 2016, 818. 
1834  Schabas/El Zeidy, krebulSi: Triffterer/Ambos (ed.), The Rome Statute of the International 
Criminal Court, A Commentary, 3rd Edition, 2016, 819-820.
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lis mizania Sesabamisi piri ar gadascen Sesabamis marTlmsajulebas.1835

mesame (c) alternativa pirdapir kavSirSia damoukidebel da miuker-

Zoebel sasamarTlos sayovelTao uflebasTan, romelic ganmtkice-

bulia samoqalaqo da politikuri uflebebis Sesaxeb saerTaSoriso 

paqtis me-14(1) muxliTa1836 da adamianis uflebaTa evropuli konvenciis 

me-6(1) muxliT1837 (maT Soris, adamianis uflebaTa amerikuli konven-

ciis me-8(1) muxliT). miuxedavad imisa, rom romis statutis me-17(2)(c) 
muxlis Sinaarsi sxvagvaria da exeba konkretul qmedebaTa damoukide-

blad an miukerZoeblad ganuxorcieleblobas, samarTalwarmoebis da-

moukidebloba da miukerZoebloba SesaZlebelia Semowmdes zemoaRniS-

nuli debulebebiT.1838

2. `uunarobis~ elementi

romis statutis me-17(3) muxliT unda Semowmdes erovnuli sa-

samarTlo sistemis mTliani an arsebiTi moSlis an misi ararsebobis 

dros, saxelmwifos `unari~, ganaxorcielos Sesabamisi samarTal-

warmoeba. aq igulisxmeba iseTi `situaciebi~, rodesac saxelmwifos 

1835  Sead. Schabas/El Zeidy, krebulSi: Triffterer/Ambos (ed.), The Rome Statute of the Interna-
tional Criminal Court, A Commentary, 3rd Edition, 2016, 822.
1836  ̀ 1. yvela piri Tanasworia sasamarTloebisa da tribunalebis winaSe. TiToeuls 

aqvs ufleba misTvis wayenebuli yoveli sisxlis samarTlis braldebis ganxilvi-

sas, an romelime samoqalaqo procesSi misi ufleba-movaleobebis gansazRvrisas, 

misi saqme samarTlianad da sajarod gaarCios kanonis safuZvelze Seqmnilma kom-

petenturma, damoukidebelma da miukerZoebelma sasamarTlom. presa da sazoga-

doeba SeiZleba ar iqnas daSvebuli sasamarTlo garCevaze an mis nawilze, moralis, 

demokratiul sazogadoebaSi sazogadoebrivi wesrigisa da saxelmwifo uSiSroebis 

mosazrebebiT, an roca amas moiTxovs mxareTa kerZo interesebi an, rodesac, sa-

samarTlos azriT, sajarooba Selaxavs marTlmsajulebis interesebs; magram yove-

li sisxlis samarTlis samoqalaqo saqmeze gamotanili sasamarTlo gadawyvetileba 

sajaro unda iyos, garda im SemTxvevebisa, roca amas moiTxovs arasrulwlovanTa 

interesebi an roca saqme exeba ojaxur davebs an bavSvTa meurveobas.~

1837  `1. samoqalaqo uflebaTa da movaleobaTa gansazRvrisas an wardgenili nebis-

mieri sisxlissamarTlebrivi braldebis safuZvlianobis gamorkvevisas yvelas aqvs 

gonivrul vadaSi misi saqmis samarTliani da saqveyno ganxilvis ufleba kanonis 

safuZvelze Seqmnili damoukidebeli da miukerZoebeli sasamarTlos mier. sa-

samarTlo gadawyvetileba cxaddeba saqveynod, Tumca, mTel sasamarTlo procesze 

an mis nawilze presa da sazogadoeba SeiZleba ar dauSvan, demokratiul sazoga-

doebaSi moralis, sazogadoebrivi wesrigis an erovnuli uSiSroebis interesebi-

dan gamomdinare, agreTve, rodesac amas moiTxovs arasrulwlovanTa interesebi an 

mxareTa piradi cxovrebis dacva, an ramdenadac, sasamarTlos azriT, es mkacrad 

aucilebelia gansakuTrebuli garemoebebis arsebobisas, rodesac saqveynooba 

zians miayenebda marTlmsajulebis interesebs.~

1838  Sead. Schabas/El Zeidy, krebulSi: Triffterer/Ambos (ed.), The Rome Statute of the Interna-
tional Criminal Court, A Commentary, 2016, 826.
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ar Seswevs `unari~ ganaxorcielos samarTalwarmoeba, erovnuli sa-

samarTlo organoebis totaluri an arsebiTi kolafsis an, saerTod, 

aseTis ararsebobis gamo.1839 am mxriv, ICC-is praqtikidan aRsaniSnavia 

centraluri afrikis respublikisa da malis `situaciebi~.1840 cen-

traluri afrikis respublikis sakasacio sasamarTlom aRiara erovnu-

li marTlmsajulebis `uunaroba~, ganexorcielebina Tavisi saqmianoba 

qveyanaSi gamovlenili danaSaulebis mimarT.1841 malis xelisuflebam 

mimarTa prokurors daewyo gamoZieba, im mizeziT, rom malis sasamarT-

loebi iyo `uunaro~ ganexorcielebina samarTalwarmoeba Cadenil da-

naSaulebze.1842

`survilis ararsebobis~ elementisgan gansxvavebiT, `uunarobis~ 

ele menti naklebad subieqturia da ufro obieqturi, pirdapiri gare-

moebebidan gamomdinareobs.1843 amaze metyvelebs misi Sinaarsi, romlis 

mixedviTac ̀ uunaroba~ gulisxmobs: (1) braldebulis mimarT Sesabamisi 

samarTlebrivi RonisZiebebis ganuxorcieleblobas; (2) Sesabamisi mtki-

cebulebebis mopovebis SeuZleblobas; (3) Sesabamisi Cvenebis miRebis 

SeuZleblobas (4) da sxv.1844 konkretuli obieqturi garemoebebis mtki-

ceba araa savaldebulo, sakmarisia imis Cveneba, rom es iyo saxelmwi-

fos erovnuli samarTlebrivi sitemis totaluri Tu arsebiTi kolaf-

sis Tu uunarobis Sedegi.1845

VII. daskvna

saerTaSoriso sisxlis samarTlis permanentuli marTlmsajulebis 

sistemis _ ICC-is _ gavlena erovnul sisxlis samarTlis marTlmsa-

julebaze udavoa. aseTi gavlena, SesaZloa, erTi mxriv, erovnuli 

marTlmsajulebis mxardaWeras emsaxurebodes da, meore mxriv, `dis-

1839  Sead. Schabas/El Zeidy, krebulSi: Triffterer/Ambos (ed.), The Rome Statute of the Interna-
tional Criminal Court, A Commentary,  2016, 828.
1840  Sead. iqve. 

1841  dawvr. ix. Situation in the Central African Republic, https://www.icc-cpi.int/car (nanaxia: 
1.3.2019).

1842  dawvr. ix. Situation in the Republic of Mali, https://www.icc-cpi.int/mali (nanaxia: 1.3.2019).
1843  Sead. Schabas/El Zeidy, krebulSi: Triffterer/Ambos (ed.), The Rome Statute of the Interna-
tional Criminal Court, A Commentary, 2016, 829.
1844  Sead. Schabas/El Zeidy, krebulSi: Triffterer/Ambos (ed.), The Rome Statute of the Interna-
tional Criminal Court, A Commentary,  2016, 829.
1845  Imoedemhe, 2017, 34-37; Schabas/El Zeidy, krebulSi: Triffterer/Ambos (ed.), The Rome 
Statute of the International Criminal Court, A Commentary,  2016, 829-830.
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kreciuli intervenciis~ saSualebac gaxdes konkretuli miznebis 

misaRwevad. romis statutis me-17 muxliT gaTvaliswinebuli saqmis 

warmoebaSi miRebis elementebi sakmarisad dakonkretebuli araa imis 

dasadgenad, sad gadis zRvari sisxlis samarTlis erovnul da saer-

TaSoriso marTlmsajulebas Soris. komplementarulobis principis 

moqmedebis farglebi, rogorc Tavidanve iyo mosalodneli, bevrad 

farToa vidre `komplementarulobis~ terminis _ erovnuli sisxlis 

samarTlis iurisdiqciis Semavseblis (complementary) _ mniSvneloba.1846 

romis statutiT gaTvaliswinebuli `komplementarulobisa~ [me-17(1)

(a)(b)(c) muxli] da `simZimis~ [gravity test, me-17(1)(d) muxli] elementebis 

dadgenis farTo diskrecia swored ICC-is gaaCnia. ICC-is preceden-

tuli samarTali ufro akonkretebs iurisdiqciis mqone saxelmwifos 

mxridan gamoZiebis an/da sisxlissamarTlebrivi devnis mimdinareobis, 

ganxorcielebis, konkretuli piris gasamarTlebis, saTanado sisxlis-

samarTlebrivi RonisZiebebis gatarebis `survilisa~ da `unaris~ dad-

genis kriteriumebs, Tumca, palatis ganmartebebi mainc tovebs ICC-is 

prokuraturis mxridan `diskreciuli intervenciis~ SesaZleblobas. 

aseT azrs gansakuTrebiT amyarebs `simZimis~ garemoebis Sefasebis 

kriteriumebi, romlebic, sxvebisgan gansxvavebiT, damoukideblad 

dasadgeni, mniSvnelovani garemoebaa. saqmis (`situaciis~) `simZimis~ _ 

winasagamoZiebo moqmedebebis raodenobrivi da xarisxobrivi konteq-

stis Sefaseba yovelTvis relatiuri, SefardebiTia da diskreciul 

gadawyvetilebazea damokidebuli.1847 amaze metyvelebs, erTi mxriv, 

TviTon romis statutis me-17(1)(d) muxlis Sinaarsi, romelic uTiTebs 

saqmis gansakuTrebul mniSvnelobas da, meore mxriv, precedentuli 

samarTali, romelic uTiTebs sasamarTlos iurisdiqciaSi Semavali 

ise Ti mZime xasiaTis danaSaulebis gamoZiebis valdebulebas, romlebic 

moicavs saTanado rolisa da poziciis mqone monawileebs _ yvelaze 

ufro metad pasuxismgebel pirebs.

Tumca ICC-is _ saerTaSoriso Tanamegobrobis sisxlis samarTlis per-

manentuli marTlmsajulebis sistemis _ gavlena erovnul sisxlis mar-

Tlmsajulebaze araa gasakviri. sasamarTlos ̀ diskreciuli intervenciis~ 

SesaZlebloba rom ar hqonoda, ver Seasrulebda dakisrebul funqciebs. 

amas TviTon romis statutis monawile saxelmwifoebic acnobiereben. 

fundamenturad mniSvnelovani isaa, rom aseTi ̀ gavlena~ da ̀ intervencia~ 

icavdes erovnuli sisxlis samarTlis suverenitets, emsaxurebodes ro-

mis statutis preambulisa da debulebebis miznebs (romelTa mixedviTac, 

1846 Sead. Schabas, 2017, 171; Stahn, 2019, 226-229. 
1847  Sead. Schabas/El Zeidy, krebulSi: Triffterer/Ambos (ed.), The Rome Statute of the Interna-
tional Criminal Court, A Commentary, 3rd Edition, 2016, 816.
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ICC warmoadgens erovnul sisxlis samarTlis iurisdiqciaTa Semavseb-

els da miznad isaxavs saerTaSoriso marTl msajulebis aRsrulebisaTvis 

myari garantiebis Seqmnasa da misdami pativiscemis uzrunvelyofas) da 

ara saerTaSoriso Tanamegobrobis konkretuli jgufebis interesebs.  

moqnili sisxlis samarTlis erovnuli marTlmsajulebis sistema 

saerTaSoriso Tanamegobrobis miznebSia, vinaidan erovnul doneze 

gasatarebeli procesebi ufro Cqari da ekonomiuria, Tumca TiT-

qmis SeuZlebeli, rodesac damnaSave Tavad marTavs agresor saxelm-

wifos.1848 am mxriv, erovnul sisxlis samarTalSi saerTaSoriso da-

naSaulebisaTvis Seqmnili samarTlis implementacia saerTaSoriso 

sisxlis samarTlis strategiaa. amiT erovnuli marTlmsajuleba saer-

TaSoriso danaSaulebis mimarT ufro moqnili xdeba, rac mniSvnelova-

nia e.w. komplementarulobis principis amoqmedebis Tavidan asacile-

blad. saerTaSoriso sisxlis samarTlis mier aRsrulebis pirdapiri 

meqanizmis amoqmedeba, erovnul marTlmsajulebaSi pirdapiri `inter-

vencia~ mxolod gansakuTrebul SemTxvevaSi unda moxdes, rodesac 

saerTaSoriso danaSaulis forma kompleqsur xasiaTs iZens, farTo-

masStabiani, sistematuri da sistemuri saerTaSoriso danaSaulebis 

CadenaSi braldebuli `saidumlo liderebis~ (mastermind) sisxlissa-

marTlebrivi pasuxismgeblobis mizniT. am miznis misaRwevad, saerTa-

Soriso sisxlis samarTali exmareba erovnul sisxlis samarTals, da-

moukideblad uzrunvelyos saerTaSoriso danaSaulze individualuri 

braleuli pasuxismgeblobis dafuZneba _ saTanado doqtrinis Seq-

mniT erovnul sisxlis samarTals sTavazobs praqtikaSi aprobirebul 

samarTlebriv `formulebs~, romelTa gamoyenebiTac SesaZlebelia 

saerTaSoriso danaSaulebis damoukidebeli gamoZieba da konkretuli 

pirebis sisxlissamarTlebrivi devna. saerTaSoriso sisxlis samarTa-

li zedamxedvelobis funqcias unda asrulebdes da arsebiTi sisxlis-

samarTlebrivi `xarvezis~ gamovlenisas unda moaxdinos pirdapiri `in-

tervencia~ erovnul sisxlis samarTlis marTlmsajulebaSi, rodesac 

sxvagvarad moqmedeba SeuZlebelia.1849

1848  Sead. Wrange, krebulSi: Kreß/Barriga (ed.), Crime of Aggression Library, The Crime of Ag-
gression: A Commentary, Volume I, 2017, 704-743.; turava/dgebuaZe, samarTlis Jurnali 

2018, 346.

1849  dgebuaZe, 2017, 16-17, 21, 244-245, 252.  
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sr122.pdf. 

I. Sesavali

saerTaSoriso Tanamegobrobis mizania sisxlis samarTlis erTiani 

kanonmdeblobis Seqmna, saerTaSoriso mSvidobisa da uSiSroebis wi-

naaRmdeg mimarTuli safrTxeebis aRsakveTad, adamianis fundamenturi 

uflebebisa da Tavisuflebebis dasacavad. erTiani sisxlis samarTlis 

sistema efeqtiani marTlmsajulebis ganxorcielebis aucilebeli pi-

robaa. erovnul doneze daSvebuli Secdoma SeiZleba farTomasSta-

biani an/da sistemuri xasiaTis aRmoCndes da saerTaSoriso xasiaTi 

miiRos. aseTi SemTxvevis aRmofxvris sisxlis samarTlis marTlmsa-

julebis meqanizms saerTaSoriso (supranacionaluri) sisxlis samar-

Tali1850 warmoadgens, romelic uzrunvelyofs saerTaSoriso samar-

Tlisa da sisxlis samarTlis kombinirebul gamoyenebas.1851  

erovnuli sisxlis samarTlis kanonmdeblobis harmonizacia saer-

TaSoriso Tanamegobrobis sisxlis samarTlis (saerTaSoriso sisxlis 

samarTlis) kanonmdeblobasTan xangrZlivi da kompleqsuri procesia. 

saerTaSoriso sisxlis samarTalSi sxvadasxva erovnuli sisxlis samar-

1850  saerTaSoriso sisxlis samarTali sisxlis samarTlis swori marTlmsajulebis 

ganmaxorcielebel saerTaSoriso meqanizms warmoadgens, romelic aregulirebs: 

(1) saxelmwifoTa sisxlis samarTlis iurisdiqciis ganxorcielebis farglebs; (2) 

sisxlis samarTlis saqmeebze saxelmwifoTa urTierTTanamSromlobisa da urT-

ierTdaxmarebis sakiTxebs; (3) transnacionalur sisxlis samarTalsa; da (4) sup-

ranacionalur sisxlis samarTals. ufro konkretulad, pirveli sfero moicavs 

teritoriulobis, aqtiuri da pasiuri personalurobis, dacvis, monacvleobi-

Ti marTlmsajulebisa da universalurobis principebs. ix. turava, 2013, 42-54; 

Kreß, JICJ 2006, 563-576. meore sfero moicavs sisxlissamarTlebrivi daxmarebis 

saerTaSoriso xasiaTis sxvadasxva sakiTxs. magaliTad, eqstradiciis, ganaCen-

Ta aRsrulebisa da sxv. mesame sfero moicavs transnacionaluri xasiaTis _ e.w. 

`xelSekrulebiT danaSaulebs~ (treaty crimes). magaliTad, terorizmi, kiberdanaSau-

li, korufcia, wameba da sxv. meoTxe sfero icavs saerTaSoriso Tanamegobrobis 

fundamentur faseulobebs, rogoricaa saerTaSoriso mSvidoba, keTildReoba da 

uSiSroeba. swored am ukanasknels ewodeba supranacionaluri sisxlis samarTali, 

romelic moicavs tradiciuli gagebiT saerTaSoriso sisxlis samarTals (Inter-
national Criminal Law, Völkerstrafrecht). dgebuaZe, 2017, 15-19. saerTaSoriso sisxlis 

samarTlis aRniSnuli oTxi mimarTulebis Sesaxeb, mis cnebasa da arsze ix. Kreß, 
krebulSi: Wolfrum (ed.) The Max Planck Encyclopedia of Public International Law, Volume V, 
2012, 717-732, dawvr. par. 1-14.

1851  turava, 2015, 1-13; dgebuaZe, 2017, 15-28.
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Tlis internacionalizaciis procesi materialuri1852 da formaluri 

(procesualuri)1853 gagebiT mimdinareobs, angloamerikul (Common 
Law) da kontinenturevropul (Civil Law) sisxlis samarTlis sistemebis 

samarTlebriv gamocdilebaze dayrdnobiT. am mxriv, saerTaSoriso 

Tanamegobroba qmnis axal, saerTaSoriso sisxlis samarTlis materi-

aluri da formaluri (procesualuri) nawilebis erTian dogmatikas, 

romelic eyrdnoba erovnuli sisxlis samarTlis ZiriTad principebsa 

da gamocdilebas, riTac amartivebs implementaciis process.

sisxlis samarTlis internacionalizacias ̀ teqnikurad~ uzrunvel-

yofs sisxlis samarTlis saerTaSoriso marTlmsajulebis sistema, 

romelic angloamerikuli (Common Law) da kontinenturevropuli 

(Civil Law) sistemebis `harmoniuli konvergenciis~1854 Sedegia. sisxlis 

samarTlis saerTaSoriso  marTlmsajulebis ZiriTad wyaros sisxlis 

samarTlis saerTaSoriso sasamarTlos (International Criminal Court) wes-
deba _ romis statuti warmoadgens. swored aq xdeba sisxlis samarT-

lis materialuri da formaluri nawilebis internacionalizacia da 

sistematizacia, vinaidan ICC permanentul sisxlis samarTlis insti-

tucias warmoadgens. igi aerTianebs mokvlevis, gamoZiebis, sisxlis-

samarTlebrivi devnis, sasamarTlo ganxilvisa da sxva mniSvnelovani 

sakiTxebis formalur debulebebs.1855 sisxlis samarTlis permanentuli 

saerTaSoriso sasamarTlos _ ICC-is marTlmsajulebis sistema, maT 

Soris, misi naklovanebebis gaTvaliswinebiT1856, saerTaSoriso sisxlis 

1852  saerTaSoriso sisxlis samarTlis sistema saerTaSoriso dogmatikis, prin-

cipebis, zogadi nawilis gareSe ver iarsebebs. Sead. Fletcher, JICJ 2011, 179-180. am 
dogmatikas unda daeyrdnos sisxlis samarTali. Sead. Ohlin, krebulSi: Stahn (ed.), 
The Law and Practice of the International Criminal Court, 2015, 537; dgebuaZe, 2017, 17. saer-

TaSoriso dogmatikis aucileblobaze metyvelebs saerTaSoriso sisxlis samarT-

lis Camoyalibebis istoria da sisxlis samarTlis saerTaSoriso sasamarTloebis 

praqtika. swored es qmnis mas, garkveulwilad, gansxvavebuls erovnuli sisxlis 

samarTlisgan. Tu ra gza ganvlo saerTaSoriso sisxlis samarTalma dRemde dawvr. 

ix. turava, 2015, 17-54; Kreß, IL 2006, 15-39.
1853  saerTaSoriso sisxlis samarTlis formaluri, igive procesualuri nawilis 

mizania saerTaSoriso sisxlis samarTlis materialuri nawilis aRsruleba sisx-

lis samarTlis saerTaSoriso sasamarTloebis, maT Soris, erovnuli sasamarT-

loebis meSveobiTac. igi uzrunvelyofs prevenciuli da represiuli zomebis 

gatarebas. Sead. Safferling, 2012, 64-65, 74-80.
1854  dawvr. ix. turava, krebulSi: korkelia (red.), adamianis uflebaTa dacva da 

samarTlebrivi reforma saqarTveloSi, 2014, 73-118.

1855  romis statuti sxvadasxva samarTlebrivi sistemis warmomadgenel iuristebs 

Soris gamarTuli rTuli molaparakebebis Sedegia, ris gamoc uwodeben mas, gansx-

vavebuli Sexedulebis miuxedavad, sasurveli definiciis misaRebad, kompromisis 

ilustraciis karg magaliTs. Sead. Mettraux, 2009, 23; dgebuaZe, 2017, 194-195.

1856  sisxlis samarTlis saerTaSoriso sasamarTlos Sesaxeb ix. warmodgenili kre-
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samarTlis `STambeWdavi saukunovani istoriis~1857 fonze, sxva sisxlis 

samarTlis saerTaSoriso tribunalebTan SedarebiT, saerTaSoriso 

Tanamegobrobis saukeTeso produqtia. 

sisxlis samarTlis saerTaSoriso marTlmsajulebis sfero gan-

sakuTrebiT mniSvnelovania qarTuli sisxlis samarTlis sistemis-

Tvis, romelic, erTi mxriv, materialuri gagebiT, ganicdis germanu-

li samarTlis zegavlenas1858 da, meore mxriv, formaluri gagebiT, 

umeteswilad, angloamerikuli xasiaTisaa1859.1860 saerTaSoriso samar-

TalSi sasamarTlos dafuZneba saerTaSoriso Tanamegobrobis poli-

tikuri gadawyvetilebaa,1861 miT ufro, sisxlissamarTlebrivi xa-

siaTis. msoflios sxvadasxva kuTxeSi arsebulma mZime politikurma, 

ekonomikurma da socialurma mdgomareobam, sayovelTaod aRiarebuli 

saerTaSoriso samarTlis normebis sistematurma darRvevam sisxlis 

samarTlis saerTaSoriso marTlmsajulebis ganxorcielebis Tavise-

buri sistemis Camoyalibeba gamoiwvia. saerTaSoriso sisxlis samar-

TalSi saerTaSoriso mSvidobisa da uSiSroebis winaaRmdeg mimarTu-

li safrTxeebis aRsakveTad1862, adamianis fundamenturi uflebebisa 

da Tavisuflebebis dasacavad, ICC-is1863 permanentuli (komplementa-

rulobis1864) modelis garda, SegviZlia gamovyoT `omSi gamarjvebul 

saxelmwifoTa~, droebiTi (ad hoc), retroaqtiuri, droebiTi tribu-

nalebis msgavsi, mosamzadebeli, subsidiuri da specialuri marTlmsa-

julebis modelebi.1865 

bulis naSromi: sisxlis samarTlis saerTaSoriso sasamarTlo da saqarTvelo.

1857  Sead. kresi (Targmani: dgebuaZe), sakonstitucio samarTlis Jurnali 2018, 7-8; 

Kreß, JICJ 2018, 1-2.
1858  Sead. turava, moZRvreba (2011), 69. danaSaulis qarTul sistemaze germanuli 

sistemis gavlenaze ix. iqve, 1-35, 153-504.

1859  TumaniSvili, 2014, 36-42.  
1860  dgebuaZe, 2017, 15-19.
1861  Sead. Kerr, 2004, 3-5.
1862  romis statutis preambula.

1863  sisxlis samarTlis saerTaSoriso sasamarTlos Sesaxeb ix. warmodgenili kre-

bulis naSromi: sisxlis samarTlis saerTaSoriso sasamarTlo da saqarTvelo. 

1864  komplementarulobis principze ix. warmodgenili krebulis naSromi: sisxlis 

samarTlis saerTaSoriso marTlmsajulebis zegavlena erovnul sisxlis samar-

Tlis marTlmsajulebis sistemaze: komplementarulobis principi _ erovnuli 

marTl msajulebis mxardaWera Tu `diskreciuli intervencia~?

1865  turava, 2015, 17-54; dgebuaZe, 2017, 29-64.
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II. `omSi gamarjvebul saxelmwifoTa~ marTlmsajulebis 

modeli 

saerTaSoriso sisxlis samarTlis, rogorc saerTaSoriso da sisx-

lis samarTlisgan damoukidebeli dargis Camoyalibeba, asocirebulia 

`omSi gamarjvebul saxelmwifoTa~ marTlmsajulebis modelTan.1866 

aq moiazreba niurnbergisa da tokios saerTaSoriso samxedro tri-

bunalebis sistema. niurnbergis saerTaSoriso samxedro tribunali 

(International Military Tribunal) II msoflio omSi gamarjvebulma oTxma 

saxel mwifom 1945 wlis londonis SeTanxmebiT daafuZna.1867 Soreuli 

aRmosavleTis saerTaSoriso samxedro tribunali _ tokios tribuna-

li (International Military Tribunal for the Far East), winamorbedisgan gansxva-

vebiT, 1946 wels, mokavSire Zalebis umaRles mTavarsardalma, gene-

ralma duglas makarturma, aSS-is instruqciebis gaTvaliswinebiT, 

specialuri deklaraciiT1868 daafuZna, romliTac igi potsdamis 

deklaraciaSi dapirebuli mkacri marTlmsajulebis ganxorcielebis 

pirobas asrulebda1869.1870

`omSi gamarjvebul saxelmwifoTa~ marTlmsajulebis modelSi aR-

saniSnavia niurnbergis procesis meore etapi. danarCeni nacisti ger-

maneli liderebis gasamarTleba, niurnbergisa da tokios procesebis 

Semdeg omSi gamarjvebul saxelmwifoTa sakontrolo sabWos mier ger-

maniisTvis Seqmnili #10 kanonis (Control Council Law  N10) safuZvelze 

1866  Sead. Werle/Jessberger, 2014, 5.
1867  SeTanxmeba xazs usvamda moskovis deklaraciis gadawyvetilebas _ dawyebuli-

yo individualuri sisxlissamarTlebrivi devna im danaSaulebze, romlebsac `ar 

hqonda konkretuli sazRvari~, Cadenili iyo individualurad Tu danaSaulebriv 

organizaciebSi (membership in a criminal organization) an jgufebSi monawileobiT. 

amave xelSekrulebiT damtkicda tribunalis wesdeba. londonis xelSekruleba 

(8.8.1945), xelmisawvdomia bmulze: http://www.icls.de/dokumente /imt_london_agreement.pdf, 
(nanaxia: 1.3.2019); Taylor, 1992, 4-5, 33-40; Darcy, 2007, 257, 266-273.
1868  tokios tribunalis dafuZnebis specialuri deklaracia ix. Boister/Cryer (ed.), 
2008, 5-6.
1869 pirveli nabiji tokios tribunalis Sesaqmnelad iyo _ aSS-is, CineTisa da 

didi britaneTis mier SemuSavebuli 1943 wlis 1 dekembris kairos deklaracia, 

romelSic gaiwera samxedro operaciebis samomavlo gegmebi iaponiis agresiis aR-

sakveTad. meore nabiji tokios tribunalis Sesaqmnelad iyo imave qveynebis mier 

Seqmnili 1945 wlis 26 ivlisis potsdamis deklaracia, romelsac sabWoTa kav-

Siric SeuerTda. deklaracia Seicavda individualuri pasuxismgeblobis daTqmas 

_ yvela omis damnaSaveze mkacri marTlmsajulebis ganxorcielebis Sesaxeb. Boister/
Cryer (ed.), 2008, 1-2, 71-72.
1870 tribunali Sedgeboda 9 mokavSire Zalis warmomadgenlisgan, romlebsac Sem-

degSi daemata kidev ori mokavSire qveynis warmomadgeneli. Boister/Cryer (ed.), 2008, 
25-27, 71-72. niurnbergisa da tokios saerTaSoriso samxedro tribunalebis Sesa-

xeb ix. turava, 2015, 22-33; dgebuaZe, 2017, 33-42.
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ganxorcielda1871, romelic mokavSire ZalebisTvis maT mier dakavebul 

teritoriebze sisxlissamarTlebrivi devnis ganxorcielebis safuZ-

vlebs gansazRvravda.1872

III. droebiTi (AD HOC) marTlmsajulebis modeli

sisxlis samarTlis saerTaSoriso marTlmsajulebis droebiT (ad 
hoc) modelSi igulisxmeba yofili iugoslaviisa da ruandis sisxlis 

samarTlis saerTaSoriso tribunalebis sistema. saerTaSoriso samar-

Tlis didi represiis miuxedavad, saerTaSoriso Tanamegobroba XX 

saukunis bolos, kidev erTxel, axali gamowvevis winaSe dadga. yofili 

iugoslaviis ad hoc sisxlis samarTlis saerTaSoriso tribunali (Inter-
national Criminal Tribunal for the former Yugoslavia) gaeros uSiSroebis sabWom 

1993 wlis rezoluciiT (UNSC Resolution 808) daafuZna, eqstraordi-

naluri da uprecedento qmedebiT,1873 romelsac yofili iugoslaviis 

teritoriaze (ratione loci) 1991 wlidan (ratione temporis) individebis mier 

Cadenili (ratione personae) genocidis, omisa da adamianurobis winaaR-

mdeg mimarTul danaSaulebze (ratione materiae) sisxlissamarTlebrivi 

devnis uflebamosileba mieniWa.1874 ruandis ad hoc sisxlis samarTlis 

saerTaSoriso tribunali (International Criminal Tribunal for Rwanda) gae-
ros uSiSroebis sabWom 1994 wlis rezoluciiT (UNSC Resolution 995) 
ukve aprobirebuli standartiT daafuZna, romelsac ruandis, aseve 

mezobeli saxelmwifoebis teritoriebze (ratione loci) 1994 wlis 1 ian-

1871  mokavSireTa sakontrolo sabWos #10 kanoni xelmisawvdomia bmulze: http://ava-
lon. law.yale.edu/imt/imt10.asp#art3, (nanaxia: 1.3.2019).
1872 12 e.w. sasamarTlo procesi gaimarTa aSS-is samxedro tribunalis winaSe, aseve, 

safrangeTis okupirebul zonaSi raStatSi (Rastatt), britaneTis mier okupirebul 

zonaSi liuneburgSi (Lüneburg) da sabWoTa kavSiris mier okupirebul zonaSi. sab-

olood, daaxloebiT 3300 adamiani gasamarTlda. Ambos, 2013, 7. post-niurnbergis 

etapze ix. turava, 2015, 33-37; dgebuaZe, 2017, 42-46.
1873  Sead. Kerr, 2004, 1.
1874  ix. Satzger, 2012, 191-194. tribunalis Seqmnamde, gaeros uSiSroebis sabWom daaf-

uZna iugoslaviis krizisis Sesaxeb miwodebuli informaciis Semswavleli komisia, 

romelmac 1993 wlis TebervalSi, gaeros generalur mdivans gaugzavna mimarTva 

bosniaSi genocidis, omisa da adamianurobis winaaRmdeg mimarTuli danaSaulebis 

Cadenis Sesaxeb. komisia tribunalis Seqmnis rekomendaciiT gamodioda. vinaidan 

bosnieli serbebi haeridan awarmoebdnen bosnieli musulmanebis eTnikur wmendas 

da bosnielmusulmanebs ar SeeZloT Tavis dacva (sahaero Zalebis ararsebobis 

gamo), 1992 wlis 9 oqtombers, gaeros rezoluciiT (UNSC Resolution 781), bosnia-

hercogovinas teritoria arasafren zonad gamoacxada. NATO-s sahaero Zalebi 

mWidro koordinaciaSi iyvnen generalur mdivanTan. Scharf/Schabas, 2002, 23-25. 
dawvr. ix. turava, 2015, 43-44; dgebuaZe, 2017, 47-52. sruli informacia xelmisawv-

domia bmulze: http://www.icty.org/en/documents, (nanaxia: 1.3.2019). 
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vridan 31 dekembramde (ratione temporis) individebis mier Cadenil (ratio-
ne personae) saerTaSoriso danaSaulebze sisxlissamarTlebrivi devnis 

ufleba mieniWa.1875

2010 wels gaeros uSiSroebis sabWom daafuZna ̀ axali~ tribunali _ 

sisxlis samarTlis saerTaSoriso tribunalebis meqanizmi (Mechanism 
for International Criminal Tribunals), yofili iugoslaviisa da ruandis ad 
hoc sisxlis samarTlis saerTaSoriso tribunalebis saqmianobis bo-

lomde miyvanis mizniT.1876 

 

IV. kambojis retroaqtiuri modeli 

sisxlis samarTlis saerTaSoriso marTlmsajulebis retroaqtiur 

modelSi moiazreba sagangebo palatebi kambojis sasamarTloebSi (Ex-
traordinary Chambers in the Courts of Cambodia), romelic 2001 wels kambojis 

erovnulma asambleam daafuZna. gaerosa da kambojis xelisuflebas 

Soris dadebuli 2003 wlis SeTanxmebiT, gaero Tanxmobas gamoxat-

avda daxmareboda kambojas marTlmsajulebis ganxorcielebaSi. sa-

samarTlo dakompleqtda adgilobrivi da saerTaSoriso personaliT. 

iurisdiqcia xorcieldeba 1975 wlis 17 aprilidan 1979 wlis 6 ianvris 

CaT vliT wiTeli kxmerebis (Khmer Rouge) maRali Tanamdebobis pirebis 

mier Cadenil masStabur danaSaulebze.1877

1875  saerTaSoriso humanitaruli samarTlis arsebiTi da sistematuri darRveva 

genocidis danaSaulis masStaburi niSnebiT ruandaSi 1990 wlis Sua periodidan 

daiwyo, rasac Sedegad mohyva Semdegi genocidi 1994 wels. hutus eTnikuri jgufi 

danaSaulebs sCadioda tutsis eTnikuri jgufis (umciresobis) winaaRmdeg. sadam-

sjelo RonisZiebebis gansaxorcieleblad da `gatexili sociumis~ aRsadgenad, 

aucilebeli iyo saerTaSoriso sasamarTlos Seqmna. Peskin, 2008, 153-154. yofili 

iugoslaviis sisxlis samarTlis saerTaSoriso tribunalisgan gansxvavebiT, 

ruandis mTavrobam pirdapir iTxova tribunalis dafuZneba. ruandis sisxlis 

samarTlis saerTaSoriso tribunali iyo pirveli tribunali, romelmac gamoita-

na gadawyvetileba gaeros genocidis 1948 wlis konvenciaze dayrdnobiT (Prosecutor 
v. Akayesu). aseve, jin kambanda iyo pirveli saxelmwifos meTauri, romelic damna-

Saved iqna gamocxadebuli da daekisra individualuri sisxlissamarTlebrivi pa-

suxismgebloba genocidis danaSaulis CadenisaTvis. Satzger, 2012, 195; turava, 2015, 

44-45; dgebuaZe, 2017, 52-53. sruli informacia xelmisawvdomia bmulze: http://unictr.
unmict.org/en/tribunal, (nanaxia: 1.3.2019).
1876  sisxlis samarTlis saerTaSoriso tribunalebis meqanizmis Sesaxeb ix. turava, 

2015, 45-46; dgebuaZe, 2017, 53. sruli informacia xelmisawvdomia bmulze: http://
www.unmict.org/ en (nanaxia: 1.3.2019). 
1877  1970 wels kambojaSi Camoyalibda axali mTavroba, kxmeris respublikis (Khmer 
Republic) saxeliT. axalma mTavrobam kargi urTierToba SeinarCuna aSS-Tan, ramac 

ganapiroba e.w. `wiTeli kxmerebis~ (Khmer Rouge) daarseba. ZalauflebisTvis aT-

wliani brZolis Semdeg kampuCiis partia movida xelisuflebaSi. 1975-1979 wlebSi 

1 700 000-mde adamiani daixoca SimSiliT, iZulebiTi SromiT, wamebiT, sikvdiliT 
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V. siera-leones droebiTi tribunalebis msgavsi modeli

sisxlis samarTlis saerTaSoriso marTlmsajulebis droebiTi 

tribunalebis msgavs modelSi moiazreba siera-leones specialuri 

sasamarTlo (Special Court for Sierra Leone), romelic gaerosa da siera-

leones Soris 2002 wels gaformebuli SeTanxmebiT dafuZnda. sa-

samarTlos iurisdiqcia ganisazRvra qveynis teritoriaze Cadenili 

siera-leones samarTliTa da saerTaSoriso humanitaruli samarTliT 

gaTvaliswinebuli danaSaulebiT, romlebsac adgili hqonda 1996 wlis 

30 noembridan.1878 siera-leones marTlmsajulebis modeli zemoT gan-

xiluli droebiTi (ad hoc) tribunalebis msgavsia, maTi doqtrinac, 

praqtikulad, identuria. igi daixura 2013 wels. mis nacvlad Seiqmna 

axali siera-leones damatebiTi specialuri sasamarTlo (Residual Special 
Court for Sierra Leone).1879

VI. aRmosavleT timoris mosamzadebeli modeli 

sisxlis samarTlis saerTaSoriso marTlmsajulebis mosamzade-

bel modelSi moiazreba aRmosavleT timoris sasamarTlo sistema. aR-

mosavleT timorSi 1998 wlis damoukideblobis referendumis Semdeg, 

dasjiTa da sxva sastiki arahumanuri xerxiT. aseTi mkacri genocidi msoflio is-

torias, saxelmwifos mier sakuTari moqalaqeebis mimarT Cadenili, jer ar axsovs. 

am sisastikis erT-erTi gamorCeuli damnaSave iyo pol poti, romelic 1998 wels, 

sanam masze sisxlissamarTlebrivi devna daiwyeboda, bunebrivi sikvdiliT gar-

daicvala. Williams, 2012, 120-122; turava, 2015, 51; dgebuaZe, 2017, 55-56. sruli 

informacia xelmisawvdomia bmulze: http://www.eccc.gov.kh/en/document/court, (nanaxia: 
1.3.2019).
1878  siera-leoneSi samoqalaqo omi saerTo kongresis (All People’s Congress) partiasa 

da gaerTianebuli revoluciuri frontis (Revolutionary United Front) jgufs Soris 

1991 wlidan 2000 wlamde grZeldeboda. samoqalaqo omis dros mimdinareobda 

arasrulwlovanTa gamoyeneba (jariskacebis saxiT) sabrZolo moqmedebebisaTvis, 

qalebis gaupatiureba, seqsualuri eqspluatacia da sxv. Smith, krebulSi: Jalloh 
(ed.), The Sierra Leone Special Court and its Legacy, The impact for Africa and International Crimi-
nal Law, 2014, 46-59; Williams, Hybrid Tribunals (2012), 65-73. siera-leones specialuri 

sasamarTlo iyo pirveli Tanamedrove saerTaSoriso tribunali, romelmac indi-

vidualuri sisxlissamarTlebrivi pasuxismgebloba daakisra saxelmwifos moqmed 

meTaurs, liberiis yofil prezidents, Carlz teilors (Charles Taylor), romelic 

usafrTxoebis mizniT ganxiluli iqna haagaSi. SCSL, Prosecutor v. Taylor-is saqmeze 

dawvr. ix. Gell, krebulSi: Jalloh (ed.), The Sierra Leone Special Court and its Legacy, The 
impact for Africa and International Criminal Law, 2014, 642-659. siera-leones hibriduli sa-

samarTlos Sesaxeb ix. turava, 2015, 49-51; dgebuaZe, 2017, 56-58. sruli informacia 

xelmisawvdomia bmulze: http://www.rscsl.org/documents.html, (nanaxia: 1.3.2019).
1879  siera-leones damatebiTi specialuri sasamarTlos (Residual Special Court for Si-
erra Leone) Sesaxeb ix. turava, 2015, 51; dgebuaZe, 2017, 58. sruli informacia xelmi-

sawvdomia bmulze: http://www.rscsl.org/documents.html, (nanaxia: 1.3.2019).
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gaeros mier daniSnulma administraciam, mokle periodSi, 2000 wels 

daafuZna sasamarTlo, romelic, umeteswilad, saerTaSoriso persona-

liT dakompleqtda.1880 hibriduli marTlmsajulebis es modeli kargi 

magaliTia e.w. ̀ axali demokratiis qveynebisTvis~ _ sasamarTlos saqmi-

anoba mimdinareobda gaeros droebiTi administraciis nawilSi, mar-

Tlmsajulebis damoukideblad ganxorcielebis mosamzadeblad.1881

VII. kosovosa da bosnia-hercogovinas subsidiuri modeli 

sisxlis samarTlis saerTaSoriso marTlmsajulebis subsidiur 

modelSi moiazreba kosovosa da bosnia-hercogovinas hibriduli 

sasamarTloebi, maTi yofili iugoslaviis ad hoc sisxlis samarTlis 

saerTaSoriso tribunalTan subsidiuri xasiaTis gamo. 

1999 wels gaeros droebiT administracias kosovoSi gadaeca 

kosovos aRmasrulebeli, sakanonmdeblo da sasamarTlo funqcie-

bi.1882 gaeros warmomadgenelma kosovos sasamarTloSi, tendenciuri 

marTlmsajulebis Tavidan acilebis mizniT, daniSna saerTaSoriso 

mosamarTleebi da prokurorebi, riTac man hibriduli mmarTveloba 

kosovoSi saerTaSoriso elementebiT gaamyara.1883 2008 wels, mas Sem-

deg, rac kosovom gamoacxada damoukidebeloba, evrokavSirma koso-

voSi daafuZna kanonis uzenaesobis misia (European Union Rule of Law 
Mission), gansakuTrebiT, sasamarTlo sistemis daxmarebis mizniT.1884 

2014 wels,  evrokavSiris mier dafuZnebulma specialurma sagamoZiebo 

1880 2002 wels aRmosavleT timori damoukidebeli saxelmwifo gaxda. sasamarTlo 

sistema ukve konstituciiT iyo daregulirebuli. gaeros administraciam muSa-

oba 2005 wels Sewyvita. gaeros gardamavali administraciis sasamarTlo sistemam 

produqtiulad imuSava aRmosaveT timorSi. Donlon, krebulSi: Schabas/Bernaz (ed.), 
Routledge Handbook of International Criminal Law, 2011, 86-87; Rae, 2009, 135 da momdevno 

gverdebi.

1881 aRmosavleT timoris sasamarTlos Sesaxeb ix. turava, 2015, 47-49; dgebuaZe, 

2017, 58-59.

1882 serbeTis samxedro Zalis, policiis, SeiaraRebuli Zalebis, zogadad, teri-

toriis mmarTveli Zalis gayvanam ukontrolo situacia daafuZna avtonomiaSi. 

marodioroba, serbebisa da sxva araalbaneli umciresobebis kuTvnili saxlebis 

gaZarcva, mkvleloba, yaCaRoba, qurdoba da sxva danaSaulebis Cadena TiTqmis 

yoveldRiuri movlena gaxda. dawvr. ix. Bassiouni, 2013, 726-729; Donlon, krebulSi: 

Schabas/Bernaz (ed.), Routledge Handbook of International Criminal Law, 2011, 87-89. 
1883 Donlon, krebulSi: Schabas, Bernaz (ed.), Routledge Handbook of International Criminal Law, 
2011, 88.
1884 kanonis uzenaesobis misias, garkveulwilad, gadaeca gaeros droebiTi adminis-

traciis funqciebi. misiis uflebamosilebis vada 2020 wlamde gaxangrZlivda. 

kano nis uzenaesobis misiis Sesaxeb sruli informacia xelmisawvdomia bmulze: 

https://www.eulex-kosovo.eu/?page=2,60, (nanaxia: 1.3.2019).
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jgufma daadgina, arsebobda sakmarisi mtkicebulebebi, rom 1998-2000 

wlebSi kosovos ganmaTavisuflebelma armiam ganaxorciela arahuma-

nuri qmedebebi, ZiriTadad, serbi mosaxleobis winaaRmdeg. am gare-

moebasTan dakavSirebiT, evrokavSirisa da kosovos molaparakebebis 

Sedegad, kosovos asambleam daafuZna kosovos specialuri palatebi 

(Kosovo Specialist Chambers) da prokuraturis specialuri ofisi (Specialist 
Prosecutor’s Offi ce) kosovos marTlmsajulebis sistemaSi. igi mdebareobs 

haagaSi, miuxedavad imisa, rom erovnuli marTlmsajulebis sistemis 

nawilia.1885 igi erovnuli sasamarTloa dakompleqtebuli saerTaSori-

so mosamarTleebiTa da prokurorebiT.1886 

bosnia-hercogovinas parlamentma 2002 wels kanoniT sasamarTlo 

sistemis sisxlis samarTlis ganyofilebaSi daafuZna omis danaSaulis  

palata (War Crimes Chamber), romelic Sedgeboda ramdenime panelisgan, 

saerTaSoriso da bosnieli mosamarTleebiT.1887 orive hibriduli sa-

samarTlo, SeiZleba iTqvas, iyo yofili iugoslaviis ad hoc sisxlis 

samarTlis saerTaSoriso tribunalis damatebiTi, subsidiuri pala-

ta, naklebad mniSvnelovani saqmeebisgan gansatvirTavad.1888 

VIII. libanisa da erayis specialuri modeli

sisxlis samarTlis saerTaSoriso marTlmsajulebis specialur 

modelSi moiazreba libanisa da erayis hibriduli sasamarTloebi. 2005 

wels, libanSi momxdari teroristuli Tavdasxmis Sedegad qveynis yo-

fili premier-ministris gardacvalebis gamo, gaerom daafuZna saerTa-

1885 kosovos specialuri palatebisa da prokuraturis specialuri ofisis Sesa-

xeb sruli informacia xelmisawvdomia bmulze: https://www.scp-ks.org/en, (nanaxia:  
1.3.2019).
1886 ix. Cryer/Robinson/Vasiliev, 2019, 195-196; Stahn, 2019, 206-207.
1887  palata fokusirebuli iyo omis, organizebul, ekonomikur da korufciul 

danaSaulebze. ICTY-is mxardasaWerad bosnia-hercogovinas umaRlesi sasamarT-

los prokuraturis ofisi Seicavda omis danaSaulebis specialur departaments, 

xuTi regionaluri gamoZiebis jgufiTa da eqvsi sagamoZiebo jgufiT srebreni-

caSi ganxorcielebuli danaSaulebisaTvis. omis danaSulebis palatas hqonda imis 

ufleba, rom ganexila ICTY-is saqmeebic, Tumca iseTi, romelic iyo dabali, an 

saSualo sirTulis. daaxloebiT 6 saqme gadaegzavna palatas ICTY-gan. dawvr. ix. 

Bassiouni, krebulSi: Bassiouni (ed.), The Pursuit of International Criminal Justice: A World Study 
on Confl icts, Victimization, and Post-Confl ict Justice, Volume I, 2010, 435-440; Rangelov/Theros, 
krebulSi: Ambos/Large/Wierda (ed.), Building a Future on Peace and Justice, Studies on Transi-
tional Justice, Peace and Development, 2009, 357-389.
1888 kosovosa da bosnia-hercogovinas hibriduli sasamarTloebis Sesaxeb ix. 

turava, 2015, 47, 53; dgebuaZe, 2017, 59-61.
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Soriso damoukidebeli sagamoZiebo komisia, romelic teroristuli 

Tavdasxmis Semdeg Cadenil seriul danaSaulebsac iZiebda. gaxSirebu-

li danaSaulebis fonze libanis xelisuflebam mimarTa gaeros saer-

TaSoriso xasiaTis tribunalis dasafuZneblad. libanis specialu-

ri tribunali (Special Tribunal for Lebanon) 2007 wels dafuZnda gaeros 

rezoluciiT (UNSC Resolution 1757), gaixsna 2009 wels haagis siaxloves, 

laidSendamSi (Leidchendam), niderlandebSi.1889  libanis sisxlis samar-

Tlis saerTaSoriso marTlmsajulebis modeli naklebad precedentu-

lia. igi ufro politikuri xasiaTis matarebeli iyo.1890

aSS-is mier erayis teritoriaze samxedro kontrolis damyarebis 

Semdeg, erayis saxelmwifo sabWom 2003 wlis 9 dekembris dekretiT 

erayis specialuri tribunali (Iraqi Special Tribunal) daafuZna.1891 tribu-

nalis iurisdiqcia vrceldeboda erayis, iranisa da quveiTis terito-

riebze (ratione loci) Cadenil genocidis, omisa da adamianurobis winaaR-

mdeg mimarTul danaSaulebze da erayis samarTliT gaTvaliswinebul 

sxva saxis specifikur darRvevebze (ratione materiae), romlebic ganxor-

cielda 1968 wlis 17 ivlisidan 2003 wlis 1 maisamde periodSi (ratione 
temporis).1892 2005 wels miRebuli permanentuli konstituciiT ganisaz-

Rvra erayis umaRlesi sisxlis samarTlis sasamarTlos (Iraqi High Cri-

1889 libanis yofil premier-ministr, rafik harirs, kargi urTierToba hqonda 

dasavleTis qveynebTan. aRniSnul faqtTan dakavSirebiT. aRsaniSnavia, rom 

sawyis etapze sasamarTlom pasuxismgeblobisgan gaaTavisufla oTxi libaneli 

generali, romlebic dakavebuli iyvnen libanis xelisuflebis mier hariris 

TavdasxmasTan dakavSirebiT. ix. Williams, 2012, 74-79; Bassiouni, krebulSi: Bassiou-
ni (ed.), The Pursuit of International Criminal Justice: A World Study on Confl icts, Victimization, 
and Post-Confl ict Justice, Volume I, 2010, 465-470. libanis specialuri tribunalis 

Sesaxeb ix. turava, 2015, 47, 51-52; dgebuaZe, 2017, 61-62. libanis specialuri 

tribunalis Sesaxeb sruli informacia xelmisawvdomia bmulze: http://www.stl-tsl.
org, (nanaxia: 1.3.2019). 
1890 Sead. Stahn, ICL (2019), 201-202. aRsaniSnavia, rom libanis specialuri tribunali 

iyo pirveli hibriduli tribunali, romelsac SeeZlo iurisdiqciis ganxorciele-

ba terorizmis danaSaulze. Sead. iqve. libanis specialuri tribunali, iseve, 

rogorc kambojis sasamarTlos sagangebo palatebi, ad hoc tribunalebisgan gans-

xvavebiT, individualuri pasuxismgeblobis dasafuZneblad iyenebda safrangeTis 

msgavsi inkviziciuri procesis models. ix. Ambos, Treatise on ICL, Vol. I (2013), 51-53. 
1891  2003 wlis 8 maiss aSS da didi britaneTi koaliciuri droebiTi xelisuflebis 

Seqmnis iniciativiT gamovidnen, romelsac gadaecemoda qveynis marTva. am wina-

dadebas gaeros uSiSroebis sabWom dauWira mxari. mmarTvelma Zalam daafuZna 

erayis saxelmwifo sabWo. dawvr. ix. Bassiouni/Hanna, CWRJIL 2007, 27-35.
1892  statuti avaldebulebda tribunalis prezidents, sasamarTlo da saapelacio 

palatebSi daeniSna ucxoeli mrCevlebi an damkvirveblebi. erayis specialuri 

tribunalis Sesaxeb dawvr. ix. United States Institute of Peace, Building the Iraqi Special Tribu-
nal, Lessons from Experiences in International Criminal Justice, 2004, xelmisawvdomia bmulze: 

http://www.usip.org/sites/default/fi les/sr122.pdf, (nanaxia: 1.3.2019); Shany, JICJ 2004, 338-346.
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minal Court Statute) damoukidebeli statusi, romelic auqmebda erayis 

specialur tribunals.1893

IX. sisxlis samarTlis saerTaSoriso marTlmsajulebis 

permanentuli modeli

sisxlis samarTlis saerTaSoriso marTlmsajulebis mTavar, per-

manentul (mudmivmoqmed) models ICC warmoadgens, romelic saerTaSo-

riso Tanamegobrobam 1998 wlis 17 ivliss miRebuli romis statutis 

safuZvelze, sisxlis samarTlis erTiani marTlmsajulebis, `saerTo 

politikis~ SemuSavebis mizniT daafuZna. mas 2002 wlis wlis 1 ivli-

sidan (ratione temporis) individebis mier (ratione personae) Cadenili saer-

TaSoriso danaSaulebze (ratione materiae) sisxlissamarTlebrivi devnis 

ufleba mieniWa.1894 saqarTvelo 2003 wlis 1 dekembridan daeqvemdebara 

ICC-is srul iurisdiqcias.1895

X. daskvna

sisxlis samarTlis saerTaSoriso marTlmsajulebis sxvadasxva 

modelma, saerTo jamSi, saerTaSoriso Tanamegobrobis samarTlebri-

vi, politikuri da diplomatiuri TvalsazrisiT gaamarTla. saerTa-

Soriso Tanamegobrobam, sisxlis samarTlis saerTaSoriso marTl-

msajulebis amoqmedebiT _ sasamarTlo institutebis SeqmniT, `Zalis 

gamoyenebis~ axali samarTlebrivi meqanizmi Seqmna.1896 igi mimarTulia 

ara mxolod ̀ Sedegze orientirebuli marTlmsajulebis~, konkretuli 

damnaSaveebis dasjaze, aramed safuZvliani precedentis Seqmnaze. maTi 

precedentuli samarTali ICC-is ZiriTadi wyaroa. sisxlis samarTlis 

saerTaSoriso marTlmsajulebis sxvadasxva modelis gamocdilebiTa 

da mudmivmoqmedi marTlmsajulebis sistemis _ ICC-is _ dafuZnebiT, 

saerTaSoriso Tanamegobroba aqtiur qmedebebs axorcielebs mTavari 

1893  Bassiouni/Hanna, CWRJIL 2007, 50 da momdevno gverdebi; Donlon, krebulSi: Scha-
bas/Bernaz (ed.), Routledge Handbook of International Criminal Law, 2011, 99-100. swored am 

sasamarTlom cno sadam huseini damnaSaved adamianurobis winaaRmdeg mimarTuli 

danaSaulebis CadenisaTvis da sasjelis saxiT Seufarda sikvdiliT dasja. erayis 

hibriduli tribunalis Sesaxeb ix. turava, 2015, 52-53; dgebuaZe, 2017, 62-63.

1894 dgebuaZe, 2017, 65.

1895  sisxlis samarTlis saerTaSoriso sasamarTlos Sesaxeb ix. warmodgenili kre-

bulis naSromi: sisxlis samarTlis saerTaSoriso sasamarTlo da saqarTvelo.

1896  Sead. Kerr, 2004, 53-54; 208-210; dgebuaZe, 2017, 53-54.
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faseulobis _ saxelmwifos suverenitetisa da saerTaSoriso mSvido-

bis da usafrTxoebis dasacavad.1897 

sisxlis samarTlis saerTaSoriso marTlmsajulebis sistema, ra 

Tqma unda, bolomde moqnili araa da saerTaSoriso Tanamegobrobis 

aqtiurobazea damokidebuli, Tumca, msoflioSi mimdinare movle-

nebis fonze, SeuZlebelia yvelasTvis damakmayofilebeli, ideal-

uri da srul yofili sistemis Seqmna.1898 saerTaSoriso damnaSaveebis 

gasamarTleba rTuli da xangrZlivi procesia, ra drosac erovnul 

sasamarTloebs unda mieniWoT upiratesoba.1899 miuxedavad imisa, rom 

SeiZleba qveynis SigniT droulad ver moxerxdes saerTaSoriso da-

naSaulebis Camden pirTa gasamarTleba, es SesaZlebelia mogvianebiT 

ganxorcieldes, saTanado pirobebis dadgomisas.1900 mxolod sasamarT-

loebi damoukideblad ver gaumklavdebian problemebs saerTaSoriso 

Tanamegobrobis daxmarebis gareSe. saerTaSoriso sisxlis samarTlis 

intervencia unda moxdes ukiduresi aucileblobis dros, rodesac 

sxva gvarad SeuZlebelia Sedegis miRweva.1901 rogorc amboben, mar-

Tlmsajulebis xarvezebis miuxedavad, `samarTali yovelTvis sjobs 

oms~.1902

1897 gansakuTrebiT aRsaniSnavia agresiis danaSaulis definicia da iurisdiqciis 

ganxorcielebis safuZvlebi. turava, 2015, 136-148; Kreß, krebulSi: Kreß/Barriga 
(ed.), Crime of Aggression Library, The Crime of Aggression: A Commentary, Volume I, 2017, 
412, 418-421. agresiis danaSaulis komentarebis mimoxilva qarTul enaze ix. 

turava/dgebuaZe, samarTlis Jurnali 2018, 335-354.

1898  Sead. Kreß, krebulSi: Kreß/Barriga (ed.), Crime of Aggression Library, The Crime of Ag-
gression: A Commentary, Volume I, 2017, 412, 541; turava/dgebuaZe, samarTlis Jurnali 

2018, 344-345.

1899  Sead. Ferencz, krebulSi: Kreß/Barriga (ed.), Crime of Aggression Library, The Crime of 
Aggression: A Commentary, Volume I, 2017, 1512, 1515-1516; turava/dgebuaZe, samarTlis 

Jurnali 2018, 353-354.

1900  Sead. Ferencz, krebulSi: Kreß/Barriga (ed.), Crime of Aggression Library, The Crime of 
Aggression: A Commentary, Volume I, 2017, 1515-1516; turava/dgebuaZe, samarTlis Jur-

nali 2018, 353-354.

1901  saerTaSoriso sisxlis samarTlis intervenciaze ix. warmodgenili krebulis 

naSromi: sisxlis samarTlis saerTaSoriso marTlmsajulebis zegavlena erovnul 

sisxlis samarTlis marTlmsajulebis sistemaze: komplementarulobis principi _ 

erovnuli marTlmsajulebis mxardaWera Tu `diskreciuli intervencia~?

1902  Sead. Ferencz, krebulSi: Kreß/Barriga (ed.), Crime of Aggression Library, The Crime of Ag-
gression: A Commentary, Volume I, 2017, 1516-1518.
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I. istoria

samarTlebrivi urTierTdaxmarebis sferoSi evropuli gaerTiane-

bebi maTi daarsebidan maleve gaaqtiurdnen, rac wevr saxelmwifoTa 

Soris Sesabamisi konvenciis miRebaSi gamoixata. miuxedavad imisa, rom 

samarTlebrivi urTierTdaxmareba ar yofila maSindeli gaerTianebis 

samarTlis Semadgeneli nawili, evropuli ekonomikuri gaerTianeba 

mainc warmoadgenda wevr saxelmwifoTa Soris am procesis gamartivebis 

sivrces. Tumca, es ar cvlida im garemoebas, rom gamartivebuli samar-

Tlebrivi urTierTdaxmareba sisxlissamarTlebrivi devnis dros or-

mxrivi daxmarebis tradiciebis gamo ferxdeboda.

sisxlis samarTlis saqmeebze saerTaSoriso-samarTlebrivi 

urTier Tdaxmarebis dros tradiciulad saqme exeba uflebamosili 

mTavrobis wevrebis politikur gadawyvetilebas, unda moxdes Tu ara 

danaSaulis devnisas sxva saxelmwifosTvis daxmarebis gaweva. maSin, 

roca suverenuli saxelmwifoebi, zogadad, sisxlissamarTlebrivi 
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devnis dros erTmaneTs mxarSi unda daudgnen, raTa efeqturobisTvis 

nacionaluri sazRvrebi faqtobriv dabrkolebad ar iqces, samarT-

lebriv urTierTdaxmarebas mainc ramdenime arsebiTi winapiroba gaaC-

nia. magaliTad, rogorc wesi, politikuri Sinaarsis danaSaulebisa da 

fiskaluri deliqtebis dros samarTlebrivi urTierTdaxmareba ar 

xorcieldeba. samarTlebrivi urTierTdaxmarebis safuZvels bi- da 

multilateraluri xelSekruleba an daxmarebis gamwev saxelmwifoSi 

moqmedi kanoni (xelSekrulebis gareSe samarTlebrivi urTierTdax-

mareba) warmoadgens. germaniaSi es aris sisxlis samarTlis saqmeebze 

saerTaSorisosamarTlebrivi urTierTdaxmarebis Sesaxeb kanoni (IRG). 
sasamarTlo Tavdapirvelad amowmebs eqstradiciis an sxva samarT-

lebrivi daxmarebis dasaSvebobas, Semdeg ki politikurad uflebamo-

sili organo gascems nebarTvas, rac maincdamainc ar aris aucile-

beli, rom gakeTdes; daxmarebaze Tanxmobis Sesaxeb gadawyvetileba ar 

aris samosamarTlo xasiaTis qmedeba, vinaidan igi _ germaniis federa-

luri sakonstitucio sasamarTlos mosazrebiT _ mTavrobaTaSorisi 

molaparakebis sagans ganekuTvneba. 

II. samarTlebrivi urTierTdaxmarebis evropeizacia

gaerTianebis SigniT sisxlis samarTlis saqmeebze samarTlebriv 

urTierTdaxmarebaSi fundamenturi paradigmuli cvlileba ormxrivi 

aRiarebis principis ekonomikuri samarTlidan sisxlis samarTalze 

gadmotanam gamoiwvia, rac evrokavSiris marTlmsajulebas sasamarT-

los ̀ Cassis de Dijon~ (1979) saqmeze ganaCenis gamotaniT tamperes sabWos 

daskvniTi debulebebis Sedegad oci wlis Semdeg ganxorcielda. evro-

kavSiris farglebSi eqstradiciis axali instrumentis saxiT evropuli 

dapatimrebis brZaneba, rogorc pirveli fundamenti, Seiqmna. 2002/584/
JI CarCo-gadawyvetilebis Sesabamisi normebi evrokavSiris yvela wevri 

saxelmwifos mier nacionaluri samarTlebrivi urTierTdaxmarebis 

samarTalSi iqna implementirebuli (germaniaSi saerTaSorisosamarT-

lebrivi urTierTdaxmarebis Sesaxeb kanonis §§87 ff. paragrafebSi). am 
samarTlebrivma aqtma evrokavSiris wina konvencia didwilad Caanacvla. 

amiT samarTlebrivi urTierTdaxmarebis procesSi gadawyvetilebis 

politikuri dasabuTebis saWiroeba, gansakuTrebiT eqstradiciis Sem-

TxvevaSi moixsna. amoqmedda iusticiuri procesis idea, romlis far-

glebSic uflebamosili pirebi mxolod marTlmsajulebis organoebi 

arian, rogoricaa prokuratura an sasamarTloebi. aRmasrulebeli xe-

lisuflebis politikuri vetos ufleba aRar aris gaTvaliswinebuli, 
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radganac igi _ ori aTwleulis ganmavlobaSi mimdinare evrokavSiris 

samarTalSemoqmedebis sawinaaRmdegod _ evrokavSiris farglebSi 

samarTlebrivi urTierTdaxmarebis xasiaTs uaryofs, rac logikurad 

unda iqnas miCneuli. maastrixtis xelSekrulebidan moyolebuli ev-

rokavSiris Sida bazris paralelurad Seqmnili Tavisuflebis, usaf-

rTxoebisa da samarTlis sivrce adasturebs, rom sisxlis samarTlis 

saqmeebze evrokavSiris SigniT samarTlebrivi urTierTdaxmareba 

tendenciiT Sidasaxelmwifoebriv samarTlebriv urTierTdaxmarebas 

emsgav seba. is ar aris politikurad ganpirobebuli da uflebamosili 

iusticiuri organoebis mier sisxlis samarTlis saerTo saxelmwifoeb-

riv ganxorcielebas emsaxureba.

evropul doneze gamoyenebuli terminologiiTac naTeli gax-

da, rom evrokavSiris SidasamarTlebriv sivrceSi samarTlebrivi 

urTierT daxmareba sisxlis samarTlis saqmeebze sxva suverenul 

saxel mwifoTa Soris tradiciuli ormxrivi samarTlebrivi urTierT-

daxmarebisgan gansxvavebuli unda yofiliyo. tradiciuli da saer-

TaSorisod gamoyenebuli cnebis `eqstradiciis~ („extradition~) arCevis 

nacvlad sisxlissamarTlebrivi devnis an aRsrulebis gamo piris erTi 

saxelmwifodan meoreSi gadacemisas, evropuli dapatimrebis brZanebis 

Sesaxeb CarCo-gadawyvetileba zogadad cnebas `gadacema~ („surrender~) 
iyenebs, riTac naTeli xdeba, rom saxezea ara klasikuri da misi arsiT 

minimum politikurad motivirebuli samarTlebrivi daxmareba, ara med 

mxolod ubralo, kanonze dafuZnebuli iusticiuri saaRsruleb lo 

aqti. miuxedavad imisa, rom germanuli saimplementacio kanoni (§§78 ff. 
IRG) tradiciul cnebas, ̀ eqstradicias~ eyrdnoba da erTi SexedviT, am 

samarTlebrivi institutis axal evropul definicias ewinaaRmdegeba, 

igi ar warmoadgens CarCo-gadawyvetilebis savaldebulo debulebebis 

darRvevas manam, sanam Zveli cnebis SenarCunebis miuxedavad, gadace-

mis winapirobebi Sinaarsobrivad evropuli samarTlis mixedviT evro-

kavSiris sxva saxelmwifoSi eqstradiciisTvis sakmarisad CaiTvleba. 

dasawyisSi sirTuleebisa da implementaciis vadis gasvlis Semdeg ger-

maniam CarCo-gadawyvetilebis winapirobebis Tavis Sida samarTalSi 

sruli implementacia moaxdina. miuxedavad imisa, rom amis Sedegad 

germaniaSi yvela saxelmwifosTan _ agreTve evrokavSiris wevr sax-

elmwifoebTan mimarTebiT _ `mxolod~ eqstradiciis SesaZleb loba 

arsebobs, evrokavSiris wevri saxelmwifoebisaTvis piris gadacemisas 

aSkarad ufro naklebi moTxovnebia dadgenili ara wevr saxelmwifoe-

bTan SedarebiT.

samarTlebrivi urTierTdaxmarebis evropeizaciis ZiriTad arsi 

misi ormxrivi aRiarebis principze morgebaSi mdgomareobs. amis Sede-
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gad, yvela wevrma saxelmwifom sxva wevri saxelmwifos gadawyvetile-

bebi _ mag., dapatimrebis brZaneba _ gadaumowmeblad unda aRiaros da 

igi, rogorc wesi, mokle vadaSi upirobod aRasrulos. rogorc ukve 

aRiniSna, (ara marto sisxlis-) samarTlebrivi gadawyvetilebebis or-

mxrivi aRiarebis winapiroba brZanebis gamcemi saxelmwifos sisxlis 

samarTlis procesisadmi didi ndobis gamoxatulebaa. es ndoba imdenad 

mtkice unda iyos, rom yovelTvis dasturdebodes brZanebis gamcemi 

wevri saxelmwifos mier evropuli samarTliT (adamianis uflebaTa ev-

ropuli konvenciis CaTvliT) dadgenili yvela winapirobis srulad 

dakmayofileba. sxva SemTxvevaSi aRmasrulebel wevr saxelmwifos, ro-

gorc samarTlebriv saxelmwifos, ar eqneboda ufleba, aResrulebina 

ucxouri gadawyvetilebebi Semowmebis gareSe (ara marto sakuTari mo-

qalaqeebis, aramed yvela dainteresebuli piris mimarT).

III. aqtualuri gamowvevebi

evropuli dapatimrebis brZanebis Sesaxeb CarCo-gadawyvetilebis 

implementaciis Sedegad evrokavSiris samarTlebrivi daxmarebis samar-

Tali da evrokavSiris marTlmsajulebas sasamarTlos samosamarTlo 

praqtika wlebis ganmavlobaSi SeuzRudavad proevropuli da kon-

solidirebuli Canda. am praqtikis mwvervals namdvilad warmoad-

genda evrokavSiris marTlmsajulebas sasamarTlos gadawyvetileba 

saqmeze `Radu~ (2013), romlis mixedviTac (minimum mkacri proevro-

puli ganmartebiT) evropuli dapatimrebis brZanebis aRsrulebaze 

uaris Tqma mxolod CarCo-gadawyvetilebaSi ukve mocemuli safuZ-

vlebis gamo unda momxdariyo. Tumca, evrokavSiris wevri saxelm-

wifoebis pirvelma TavdacviTma reaqciamac aRar daayovna. radus 

saqmemde uamrav wevr saxelmwifoSi evropuli dapatimrebis brZanebis 

aRsrulebis Tanazomierebis principis gadamowmeba farTod xdeboda, 

rac germaniaSic sit yvierad aqtiurad iqna daculi. amave dros, gaba-

tonda idea, romelic evrokavSiris CarCo-gadawyvetilebaSi mocemul 

brZanebis aRsrulebis uaris Tqmis normebSi ar iyo gaTvaliwinebuli, 

gansakuTrebiT im faqtis gaTvaliswinebiT, rom adamianis uflebaTa 

evropulma sasamarTlom ramdenime gadawyvetilebiT centraluri da 

samxreT-aRmosavleT evropis calkeul qveynebSi arsebuli sapatim-

ro pirobebi adamianis Rirsebis Semlaxvelad miiCnia. Tu evropuli 

dapatimrebis brZaneba aseT qveyanaSi dapatimrebas an sasjelis aR-

srulebas gamoiwvevda, ganviTarebul iqna pocizia, rom am qveynebSi 

pirebis eqstradicia adamianis Rirsebis Selaxvas gamoiwvevda. ger-
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maniis federaciulma sakonstitucio sasamarTlom lisabonis xelSek-

rulebis Sesaxeb gadawyvetilebiT (2009) daadgina, rom germanul 

organoebs kavSiris samarTliT arsebuli samarTlebrivi aqtebis gad-

amowmebis uflebamosileba minimum maSin gaaCniaT, roca es normebi na-

cionalur sakonstitucio identurobas eWvqveS ayeneben, es ki saxezea 

adamianis Rirsebis Selaxvis (germaniis konstituciis pirveli muxli) 

SemTxvevaSi. 2015 wlis bolos karlsrueSi miRebul iqna pirveli rigi 

gadawyvetilebebisa, romlebSic evropuli dapatimrebis brZanebis aR-

srulebaze germanuli organoebis mier uari iqna gancxadebuli im mo-

tiviT, rom piris eqstradicias da dapatimrebas adamianis Rirsebis 

Semlaxveli mdgomareoba SeeZlo gamoewvia; amave dros, ganxilul iqna 

bralis principis aspeqtebi, romlebic  rogorc dauwereli sakonsti-

tucio samarTali, konstituciis pirvel muxlSi gaTvaliswinebuli 

adamianis Rirsebis garantiis nawilad miiCneva.

IV. ormxrivi aRiareba, rogorc ZiriTadi principi

evrokavSiris farglebSi sisxlis samarTlis saqmeebze samarT-

lebrivi urTierTdaxmareba ormxrivi aRiarebis princips eyrdno-

ba. monokulturaSi mas is mniSvneloba eqneboda, rom evrokavSiris 

yvela saxelmwifoSi sxva wevri saxelmwifoebis sasamarTloebis da 

sxva sisxlissamarTlebrivi devnis ganmaxorcielebeli organoebis 

gadawyvetilebebi yovelgvari iuridiuli Semowmebis gareSe unda 

aRsrulebuliyo. evrokavSiris SidasamarTlebriv sivrceSi ki es 

dRemde ar xdeba. miuxedavad imisa, rom tamperes sabWos sxdomis (1999) 

daskvniT debulebebSi, aseve pirvelad evropuli dapatimrebis Sesaxeb 

(2002) CarCo-gadawyvetilebaSi ormxrivi aRiarebis principis miznad, 

zogadad yvela sisxlissamarTlebrivi da saproceso-samarTlebrivi 

wesebis evrokavSiris wevri saxelmwifos sxva yvela wevr saxelmwifo-

Si aRiareba aris dasaxelebuli, igi mxolod garkveuli SezRudvebiT 

moq medebs. saerTaSoriso samarTlebriv urTierTdaxmarebaSi ormxri-

vi dasjadobis mudmivad konstituirebuli elementi mniSvnelovnad 

aris SezRuduli, rogorc brZanebis gamcem, aseve aRmasrulebel wevr 

saxelmwifoSi; evropuli dapatimrebis Sesaxeb CarCo-gadawyvetilebis 

me-2 muxlSi mocemuli 32 danaSaulis katalogis, anu danaSaulTa 

sferoebis Tavdapirveli formis saxiT, es principi ar moqmedebs, Tu 

brZanebis gamcemi wevri saxelmwifos samarTalSi minimaluri sasjelis 

zeda zRvari aris gaTvaliswinebuli.

sakiTxi imis Sesaxeb, katalogis mier gaTvaliwinebuli qmedeba  aris 
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Tu ara saxeze, mxolod brZanebis gamcemi wevri saxelmwifos samarT-

liTa da am mxriv miRebuli samosamarTlo praqtikis mixedviT wydeba. 

`Assange~-is cnobil SemTxvevaSi saqme exeboda ara imas, rom brZanebis 

gamcem wevr saxelmwifo SvedeTSi julian asanJis winaaRmdeg mimar-

Tul evropul dapatimrebis brZanebas safuZvlad gaupatiureba, ro-

gorc inglisuri samarTlis mixedviT dasjadi qmedeba, daedo, aramed 

im faqts, rom inglisis sasamarTlo evropuli samarTlis gamo iZule-

beli gaxda SvedeTis sasamarTloseuli qmedebis Sefaseba gaeziarebina. 

aseve `Puigdemont~-is saqmeSi sajaro Tanxebis gaflangvis Taobaze, ro-

melic brZanebis gamcem saxelmwifo espaneTSi, gansxvavebiT brZanebis 

aRmasrulebel wevr saxelmwifo germaniisa, korufciis Sesaxeb sisx-

lis samarTals ganekuTvneba, eqstradiciis safuZveli SesaZlebelia 

yofiliyo mxolod is, rom CarCo-gadawyvetilebis katalogSi deliqti 

`korufcia~ gaxldaT gaTvaliswinebuli; paralelurad, puCdemonis wi-

naaRmdeg SeTqmulebis Sesaxeb wayenebuli braldebis SemTxvevaSi, ro-

melic katalogSi ar aris mocemuli da germanuli sisxlis samarTlis 

kodeqsiT aseve ar aris gaTvaliswinebuli, eqstradicia mxolod maSin 

iqneboda nebadarTuli, Tu SeTqmulebis Sesaxeb wayenebul braldebas 

safuZvlad daedeboda qmedeba, romelic germaniaSi saqmis garemoe-

bebis gaTvaliswinebiT aseve dasjadi iqneboda, rac Slezvigis miwis 

uflebamosilma umaRlesma sasamarTlom (OLG Schleswig) aradamajere-

beli argumentaciis gamoyenebiT uaryo.

miuxedavad imisa, rom ormxrivi aRiarebis principi evropuli 

dapatimrebis brZanebis Sesaxeb CarCo-gadawyvetilebiT iqna implemen-

tirebuli, is agreTve samarTlebrivi daxmarebis sferoSi arsebul mra-

val sxva CarCo-gadawyvetilebasa da direqtivaSi gamoiyeneba. am mxriv 

SesaZlebelia dasaxeldes aRsrulebis Sesaxeb daxmarebis da evropuli 

mtkicebulebis Sesaxeb (2009) brZanebis CarCo-gadawyvetilebebi, aseve 

evropuli sagamoZiebo brZaneba (2014). ormxrivi aRiarebis principi 

gamoixateba Sesabamisi samarTlebrivi daxmarebis gadawyvetilebis 

xsenebul apolitikurobaSi, romelic evropul SidasamarTlebriv 

sivrceSi mxolod iusticiuri xasiaTis mqone unda iyos da aseve or-

mxrivi dasjadobis moTxovnis farTo uaryofaSi.

evropuli dapatimrebis brZanebis CarCo-gadawyvetilebis me-2 

muxlSi mocemulia 32 sakmaod farTo da _ aseve xSirad kritikulad 

miCneuli _ tendenciurad ganusazRvrelad formulirebul deliqtTa 

jgufi, romelic aseve faqtobrivad Seucvlelad iqna sxva samarT-

lebriv aqtebSi gadatanili. maSin, roca am deliqtTa jgufis SemTxveva-

Si brZanebis gamcemi wevri saxelmwifos mier moTxovnil aRsrulebaze 

uaris gancxadeba SeuZlebelia da evrokavSiris wevrma saxelmwifoebma 
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katalogSi mocemuli aseTi deliqtis dros brZanebis gamcemi saxel-

mwifos samarTlis perspeqtividan gamomdinare, isini Seumowmeblad 

unda aRasrulon (anu ganaxorcielon piris eqstradicia), bolo dros 

Seqmnil samarTlebriv aqtebSi, rogoricaa aRsrulebis daxmarebis 

Sesa xeb CarCo-gadawyvetileba da evropuli sagamoZiebo brZanebis Sesa-

xeb direqtiva, uaris Tqmis safuZvlebi mxolod fakultaturi saxiT 

aris formulirebuli. amis Sedegad ararsebuli ormxrivi dasjado-

bis moTxovna evropuli samarTlis mixedviT sasurvelia, magram ara 

savaldebulo. gamomdinare aqedan, germaniam am samarTlebrivi aqtebis 

implementaciisas katalogSi mocemuli qmedebebis dros ormxriv das-

jadobis moTxovnaze uaris Tqmis implementacia sakuTar samarTalSi 

aRar moaxdina.
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I. Sesavali

evropuli kavSiris wevri saxelmwifoebisgan gansxvavebiT, saqarT-

velos sisxlis samarTlis sferoSi TanamSromlobas mxolod individu-

alur sisxlis samarTlis saqmesTan mimarTebaSi TanamSromlobis mizani 

gaaCnia. igi ar iTvaliswinebs regionalur, evropul an saerTaSoriso 

doneze sxva saxelmwifoebis samarTlebriv sistemasTan sisxlissamar-

Tlebrivi wesrigis daaxloebis meqanizms. TanamSromlobis amgvari 

CarCo gamomdinareobs saqarTvelos im saerTaSoriso organizaciebis 

wevrobidan, romlebSic, erTi mxriv, saxelmwifoebi ar Tmoben iuris-

diqcias sisxlis samarTlis sferoSi TanamSromlobis gaRrmavebis sa-

sargeblod, meore mxriv, ar moqmedebs urTierTdaxmarebis evropuli 
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kavSiris msgavsi gansakuTrebuli, ormxriv ndobasa da aRiarebaze da-

fuZnebuli TanamSromlobis reJimi.1903

evropuli kavSiris wevr saxelmwifoebTan sisxlis samarTlis 

sferoSi saqarTvelos saerTaSoriso TanamSromlobis mizani asoci-

rebis Sesaxeb SeTanxmebiTac1904 garkveulwilad identuri darCa. Se-

Tanxmebis farglebSi mxareebma ikisres sisxlissamarTlebriv sakiTxe-

bze sasamarTloebs Soris TanamSromlobis gaZlierebis valdebuleba, 

rac realizebuli iqneba Sesabamisi mravalmxrivi SeTanxmebebiT, xolo 

saWiroebis SemTxvevaSi ganxorcieldeba gaerosa da evropis sabWos Se-

sabamis saerTaSoriso aqtebTan mierTeba da maTi implementacia, aseve 

evrokavSiris samarTlebrivi TanamSromlobis saagentosTan mWidro 

TanamSromloba.1905 sisxlis samarTlis sferoSi saqarTvelos TanamS-

romlobis evropeizacias mxolod amgvari veqtori gaaCnia.

naSromis winamdebare nawilSi mimoxilulia sisxlis samarTlis 

sferoSi saerTaSoriso TanamSromlobis qarTuli modeli. am mizniT 

ganxilulia sisxlis samarTlis sferoSi saqarTvelos saerTaSoriso 

TanamSromlobis principebi, formebi da saxeebi, maTi Semadgeneli 

ele mentebi.

II. sisxlis samarTlis sferoSi saqarTvelos saerTaSoriso 

TanamSromlobis principebi

sisxlis samarTlis sferoSi saqarTvelos saerTaSoriso TanamS-

romloba konstituciiT, saerTaSoriso xelSekrulebebiTa da kanoniT 

dadgenil principebs efuZneba. saqarTvelosTvis isini gansazRvraven 

TanamSromlobis masStabs, gadawyvetilebis miRebis diapazonsa da 

mimarTulebebs. am principebis dayofa pirobiTad SesaZlebelia samar-

Tlebrivi ierarqiis, regulirebis an dargobrivi sferos, Sinaarsis 

gaTvaliswinebiT da a.S. Tumca, principebis kategorizacias maT mniS-

vnelobaze, funqciaze gavlena ar aqvs. 

winamdebare SemTxvevaSi ganxilulia principebi, romelTac sisxlis 

samarTlis sferoSi saqarTvelos TanamSromlobis procesSi saxel-

mZRvanelo xasiaTi gaaCniaT.

1903 am sakiTxze magaliTad: Sorcale, 2016, 102-160; Rusu/Rusu, 2013, 67-220; Klimek, 2015, 
67-180.
1904 asocirebis Sesaxeb SeTanxmeba, https://eeas.europa.eu/delegations/georgia_en /9740/EU/
Georgia %20Association %20Agreement (nanaxia: 24.02.2018).
1905 sisxlis samarTlis saqmeebze evropuli kavSiris wevri qveynebisa da saqarT-

velos TanamSromlobasTan dakavSirebiT, vrclad: mirianaSvili, 2017, 40-44.
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1. saqarTvelos moqalaqis eqstradiciis akrZalva

saqarTvelos konstituciiT akrZalulia saqarTvelos moqalaqis 

ucxo saxelmwifosTvis gadacema.1906 Tumca, aseTi SezRudva ar aris ab-

soluturi. saqarTvelos moqalaqe SeiZleba gadaeces ucxo saxelmwi-

fos mxolod im SemTxvevaSi, Tu aseTi SeTanxmeba gaTvaliswinebulia 

saqarTvelos mier ratificirebuli saerTaSoriso xelSekrulebiT. 

saqarTvelos moqalaqis eqstradiciasTan mimarTebaSi ar gamoiyeneba 

nacvalgebis principi an individualuri SeTanxmebis meqanizmi. miuxe-

davad amisa, saqarTvelos mier dadebul saerTaSoriso xelSekrule-

bebSi, romlebic awesrigebs sisxlis samarTlis sferoSi TanamSromlo-

bis sakiTxebs, calsaxad xorcieldeba daTqma saqarTvelos moqalaqis 

eqstradiciis dauSveblobis Sesaxeb. aqedan gamomdinare, saqarTvelo 

sakuTari moqalaqeebis gadacemis mimarTulebiT ucxo saxelmwifoeb-

Tan TanamSromlobaze xSir SemTxvevaSi uars acxadebs.

saqarTvelos samarTlebrivi sistema icnobs ormagi moqalaqeobis 

instituts. saqarTvelos moqalaqeSi moiazreba piri, romelic SesaZ-

loa iyos sxva qveynis moqalaqec. saqarTvelos konstitucia agreTve 

krZalavs aseTi piris eqstradicias Tundac im saxelmwifoSi, romlis 

moqalaqe aseve SesaZlebelia iyos piri.

2. sisxlis samarTlis sferoSi TanamSromlobis akrZalva 

ZiriTadi uflebebis dacvis mizniT

adamianis uflebebisa da Tavisuflebebis dacva saxelmwifos 

ZiriTadi valdebulebaa. igi warmoadgens sisxlis samarTlis sferoSi 

TanamSromlobis mniSvnelovan parametrs. saqarTvelo uars acxadebs 

sisxlis samarTlis sferoSi TanamSromlobaze, rodesac SesaZloa 

dairRves saqarTvelos konstituciiT, adamianis uflebaTa dacvis 

sferoSi saqarTvelos mier ratificirebuli saerTaSoriso xelSek-

rulebiTa da SeTanxmebiT (magaliTad, adamianis ZiriTad uflebaTa 

da TavisuflebaTa dacvis evropuli konvenciiT) aRiarebuli ufle-

ba.1907 garda amisa, sisxlis samarTlis sferoSi TanamSromlobis pro-

cesSi saqarTvelo mxedvelobaSi iRebs adamianis uflebaTa evropuli 

sasamarTlos praqtikas.

saqarTvelo ar ganaxorcielebs piris eqstradicias Tu arsebobs 

1906 saqarTvelos konstituciis 32-e muxlis me-5 punqti, https://matsne.gov.ge/ka/docu-
ment/view/30346 (nanaxia: 24.02.2018).
1907 vrclad: korkelia, krebulSi: qarTuli samarTlis mimoxilva, 5/2002, 176-180; 

burduli, samarTlis Jurnali, 2012, 90-104.
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safuZvliani varaudi, rom eqstradiciis SemTxvevaSi dairRveva ada-

mianis Rirsebis ufleba, kerZod, piri daeqvemdebareba wamebas, sastik, 

araadamianur an Rirsebis Semlaxav mopyrobas an sasjels, romelic 

dakavSirebuli iqneba am piris wamebasTan, misdami sastik, araadamianur 

an Rirsebis Semlaxav mopyrobasTan. piris eqstradiciaze saqarTvelo 

uars ganacxadebs aseve maSin, roca igi moTxovnilia im mizniT, raTa 

piri pasuxisgebaSi iqnas micemuli an daisajos misi rasis, erovnebis, 

eTnikuri kuTvnilebis, religiuri an politikuri Sexedulebebis an 

sxva msgavs garemoebaTa gamo an eqstradicia aSkarad ar Seesabameba 

adamianuri mopyrobis ZiriTad standartebs. 

3. ormxrivi dasjis moTxovna

tradiciulad, sisxlis samarTlis saqmeebze TanamSromlobis 

sferos ZiriTadi elementia qmedebis dasjadoba rogorc daxmarebis 

iniciator, agreTve Txovnis mimReb saxelmwifoebSi.1908 amgvari wina-

pirobis dakmayofileba gamomdinareobs sisxlis samarTlis funda-

menturi principidan _ `araviTari danaSauli kanonis gareSe~ (nullum 

crimen sine lege).1909 am instruments saerTaSoriso samarTlis aqtebsa 

da literaturaSi1910 ormxrivi dasjis moTxovnas uwodeben, Tumca, 

saerTaSoriso samarTalSi misi definicia ar aris gansazRvruli. 

ormxrivi dasjis principi gamoiyeneba, zogadad, sisxlis samarTlis 

sferoSi TanamSromlobis yvela formasTan mimarTebaSi.1911 igi aris 

sisxlis samarTlis saqmeebze TanamSromlobis proceduruli aspeqti, 

masTan dakavSirebiT saxelmwifo politikis, samarTlebrivi sistemis 

damokidebulebis gamomxatveli instrumenti.

ormxrivi dasjis principisTvis arsebiTia saerTaSoriso samarT-

1908 Vermeulen/Vander, 2012, 200-225; agreTve Konstandinides, in: Eckes/Konstandinides, 2011, 
192-223; Shearer, 1971, 137.
1909 magaliTad ix.: Shearer, 1971, 137-141; Karle, in: Legal aspects of extradition among Euro-
pean states, 1970, 51; Schulz, in: Legal aspects of extradition among European states, 1970, 12-13.
1910 iuridiul literaturaSi ormxriv dasjasTan mimarTebaSi agreTve gamoiyeneba 

Semdegi terminebi: ormxrivi penalizacia, ormxrivi pasuxismgebloba, dualuri 

inkriminacia, dualuri dasjis moTxovna, danaSaulebis dualurobis moTxovna, 

ormxrivi braleuloba, danaSaulis ekvivalenturoba da a.S. magaliTad: Jareborg, 
1989, 84-134; Williams, 1991, 581-623.
1911 magaliTad, qmedebis ormxrivi dasjis arseboba aucilebelia, rodesac xor-

cieldeba: 1. ormxrivi samarTlebrivi daxmareba; 2. winasasamarTlo sxdomisTvis 

piris gadacema; 3. piris eqstradicia an gadacema; 4. sisxlis samarTlis saqmis 

masalebis gacvla; 5. mowmeTa gadayvana da dacva; 6. sasamarTlo gadawyvetilebis 

aRiareba da aRsruleba da sxva. vrclad: Vermeulen/De Bondt/Ryckman, 2012, 110.
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lis ori subieqtis urTierToba (ormxrivi dasjis principis sagareo 

ganzomileba), romelic xorcieldeba erovnuli samarTlis safuZvel-

ze gansazRvruli materialur-formaluri kriteriumebis mixedviT 

(ormxrivi dasjis principis Sida ganzomileba). mas gaaCnia dualis-

turi buneba. igi sakuTari arsiT aris rogorc saerTaSoriso Tanam-

Sromlobis formis Semadgeneli elementi, agreTve, aseTi kooperaci-

isTvis Sidasaxelmwifoebrivi samarTliT dadgenili zRvari, romlis 

dakmayofilebis SemTxvevaSi SesaZlebelia amgvari TanamSromlobis 

ganxorcieleba. ormxrivi dasjis principi warmoebulia erovnul-

samarTlebriv sistemaSi, romlis arsebobis mizani, erTi mxriv, sis-

xlis samarTlis saqmeebze TanamSromlobis erovnuli barieris Seqmna, 

eqstradiciis ganxorcielebisTvis Tavis arideba1912 da, meore mxriv, 

sisxlis samarTlis sistemaze saxelmwifo monopoliis SenarCunebaa.1913

sisxlis samarTlis sferoSi TanamSromlobis qarTuli modeli 

pirdapir awesebs ormxrivi dasjis moTxovnas im SemTxvevaSi, rodesac 

daxmarebis iniciatori saxelmwifo iTxovs saqarTvelos mier piris 

eqstradicias,1914 Tavisuflebis aRkveTiT msjavrdebulTa sasjelis 

moxdis mizniT gadacemas,1915 Cxrekas, amoRebas an qonebaze yadaRis 

dadebas,1916  ucxo saxelmwifoSi gamotanili ganaCenis aRsrulebas1917.

4. ganmeorebiT msjavris dadebis akrZalva

erTi da imave danaSaulisaTvis msjavris dadebis akrZalvis prin-

cipi aRiarebulia mravali qveynis, evropuli da saerTaSoriso-samar-

Tlebrivi sistemebiT. aqedan gamomdinare, am princips gaaCnia erovnu-

li, evropuli da saerTaSoriso ganzomileba. ganmeorebiT msjavris 

dadebis akrZalvis principi, erTi mxriv, uzrunvelyofs piris dacvas 

da krZalavs misTvis bralis an/da msjavris dadebas im danaSaulis-

Tvis, romlisTvisac igi erTxel ukve gamarTlebul an msjavrdebul 

iqna (erovnuli ganzomileba), meore mxriv, warmoadgens sisxlis samar-

1912 Jonathan, 1992, 191.
1913 Tumca, iuridiul literaturaSi arsebobs mosazreba, rom ormxrivi dasjis 

moTxovna arasdros warmoadgenda eqstradiciis Semaferxebel an gamomricxav 

garemoebas _ Vermeulen/De Bondt/Ryckman, 2012, 109; Curtin/Smits/Klip/McCahery, 2006, 
147.

1914 `sisxlis samarTlis sferoSi saerTaSoriso TanamSromlobis Sesaxeb~ saqarT-

velos kanonis me-18 muxli.

1915 iqve, 43-e muxlis me-9 punqtis `a~ qvepunqti.

1916 iqve, me-12 muxlis me-2 punqtis `a~ qvepunqti.

1917 iqve, 55-e muxlis 1-li punqtis `a~ qvepunqti.
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Tlis sferoSi TanamSromlobis Semaferxebel garemoebas (evropuli 

da saerTaSoriso ganzomileba). saqarTvelos samarTlebrivi sistema 

icnobs am principis orive ganzomilebas.1918

saqarTvelos mier piris ucxo saxelmwifoSi eqstradicia ar 

ganxor cieldeba, Tu im danaSaulTan dakavSirebiT, romlis CadenisT-

visac moiTxoveba piris eqstradicia, arsebobs saqarTvelos sasamarT-

los mier gamotanili ganaCeni an saqarTveloSi miRebul iqna saboloo 

gadawyvetileba sisxlissamarTlebrivi devnis Sewyvetis Sesaxeb.1919 

garda amisa, saqarTvelo uars acxadebs sisxlis samarTlis saqmeze 

samarTlebrivi daxmarebis aRmoCenaze, rodesac misi SesrulebiT 

SesaZ loa dairRves erTi da imave danaSaulisaTvis ganmeorebiT msjav-

ris dadebis akrZalvis principi.1920

5. gadawyvetilebis miRebis dualuri modeli

sisxlis samarTlis sferoSi TanamSromlobis mimarTulebiT saqar-

TveloSi moqmedebs gadawyvetilebis miRebis dualuri modeli, ro-

melic gulisxmobs gadawyvetilebis ori subieqtis _ saqarTvelos 

saerTo sasamarTloebisa da saqarTvelos iusticiis ministris/saqar-

Tvelos prokuraturis mier miRebas. aRsaniSnavia, rom sisxlis samarT-

lis sferoSi TanamSromlobis qarTuli modeli gansxvavdeba evropuli 

modelisgan, sadac, sasamarTlos garda sxva organoebs, Tanamdebobis 

pirebs gaaCniaT mxolod administraciuli da teqnikuri funqcie-

bi.1921 saqarTvelos iusticiis saministro/ministri ar warmoadgens am 

sferoSi ucxo saxelmwifosTan TanamSromlobis formalur, procedu-

rul rgols, igi uflebamosilia konkretuli saqme gadawyvitos mate-

rialurad. magaliTad, saqarTvelos iusticiis ministris eqskluzi-

uri kompetenciaa Tavisuflebis aRkveTiT msjavrdebulis sasjelis 

moxdis mizniT ucxo saxelmwifosTvis gadacemasTan dakavSirebiT 

gadawyvetilebis miReba. am procesSi saqarTvelos saerTo sasamarT-

loebi ar monawileoben. garda amisa, saqarTvelos iusticiis ministri 

uflebamosilia miiRos piris ucxo saxelmwifoSi eqstradiciaze uaris 

1918 vrclad: turava, komentarebSi: saqarTvelos konstituciis komentari, meore 

Tavi, 2013, 550-553.

1919 `sisxlis samarTlis sferoSi saerTaSoriso TanamSromlobis Sesaxeb~ saqarT-

velos kanonis 26-e muxli.

1920 iqve, 55-e muxlis 1-li punqtis `z~ qvepunqti.

1921 Council Framework Decision of 13 June 2002 on the European arrest warrant and the surren-
der procedures between Member States, me-9 punqti http://eur-lex.europa.eu/legal-content/EN/
TXT/?uri=celex%3A32002F0584, (nanaxia: 24.02.2018).
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Sesaxeb gadawyvetileba im SemTxvevaSic, rodesac eqstradiciis dasaS-

vebobis sakiTxi sasamarTlom dadebiTad gadawyvita.

6. politikur danaSaulebze TanamSromlobis SezRudva

saerTaSoriso samarTalSi ar arsebobs politikuri danaSaulebis 

universaluri definicia.1922 Tumca, saxelmwifoebs Soris miRweulia 

konsensusi sisxlis samarTlis sferoSi saerTaSoriso TanamSromlo-

baze uaris Tqmis Sesaxeb im SemTxvevaSi, rodesac amgvari TanamSrom-

loba ukavSirdeba politikur danaSauls. danaSauli miekuTvneba Tu 

ara politikur danaSauls, damokidebulia saxelmwifos Sefasebaze. 

igi TiToeul saqmes afasebs individualurad. niSandoblivia, rom 

eqstradiciis kvazi-evropul sistemaSi gauqmda yovelgvari SezRud-

va politikur danaSaulze TanamSromlobis SezRudvasTan dakavSire-

biT.1923

politikur danaSaulebze TanamSromlobis SezRudvasTan mimarTe-

baSi evropis sabWos farglebSi arsebobs gamonaklisi SemTxvevebi, 

romlebic dadgenilia eqstradiciis Sesaxeb evropuli konvenciiTa 

da misi pirveli damatebiTi protokoliT. am aqtebis Tanaxmad, poli-

tikur danaSaulad ar miiCneva saxelmwifos meTauris an misi ojaxis 

wevrebis sicocxlis xelyofa, an sicocxlis xelyofis mcdeloba, 1924 

omisa da adamianurobis winaaRmdeg danaSaulebi.1925 Tumca, eqstradi-

ciis Sesaxeb evropuli konvenciis pirvel damatebiT protokolze 

saqarTvelos gakeTebuli aqvs daTqma, romlis Tanaxmad, igi ar eTan-

xmeba politikuri danaSaulebis kategoriidan omis  da adamianurobis 

winaaRmdeg danaSaulebis gamoricxvas da itovebs uflebas eqstradi-

cias daqvemdebarebuli danaSauli miiCnios Tu ara politikur dana-

Saulad, gadawyvitos yovel konkretul SemTxvevaSi.1926

saqarTvelos samarTlebrivi sistema agreTve ar adgens politi-

kuri danaSaulis Sinaarss. igi uars acxadebs sisxlis samarTlis saq-

1922 Stefanovska, 2015, 70; Garcia-Morain: Cantrell, 1977, 778.
1923 Council Framework Decision of 13 June 2002 on the European arrest warrant and the 
surrender procedures between Member States http://eur-lex.europa.eu/legal-content/EN/
TXT/?uri=celex%3A32002F0584, (nanaxia: 24.02.2018).
1924 European Convention on Extradition, https://www.coe.int/en/web/conventions/full-lis t/-/con-
ventions/treaty/024 (nanaxia: 24.02.2018), me-3 muxlis §1.
1925 Additional Protocol to the European Convention on Extradition, https://www.coe.int/en/web/
conventions/full-list/-/conventions/treaty/086, (nanaxia: 24.02.2018), 1-li muxli.

1926 eqstradiciis Sesaxeb evropuli konvenciis 1-li damatebiTi protokolis 

pirvel muxlze saqarTvelos daTqma, https://www.coe.int/en/web/conventions/full-list/-/con-
ventions/treaty/086/declarations?p_auth=UjXxfMU6, (nanaxia: 24.02.2018).
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meze daxmarebis aRmoCenaze, eqstradiciis ganxorcielebaze Tu dana-

Sauls, romlis CadenisTvisac moiTxoveba piris gadacema, saqarTvelo 

miiCnevs politikur danaSaulad an politikur danaSaulTan dakavSire-

bul danaSaulad. saqarTvelo ar miakuTvnebs danaSauls politikur 

danaSauls Tu danaSaulis miznebis, motivis, formis, meTodebis da 

sxva garemoebebis gaTvaliswinebiT sisxlis samarTlis qmedebis niSne-

bi gadawonis danaSaulis Cadenis politikur aspeqtebs. amasTan, saqar-

Tvelo politikur danaSaulad ar ganixilavs saxelmwifo meTauris an 

misi ojaxis wevris sicocxlis xelyofas an aseTi xelyofis mcde lobas, 

agreTve im danaSauls, romlis Cadenis SemTxvevaSic saqarTvelos aRe-

buli aqvs eqstradiciis valdebuleba saerTaSoriso xelSekrulebisa 

da individualuri SeTanxmebis Sesabamisad.

7. samxedro danaSaulebze TanamSromlobis SezRudva

saqarTvelos samarTlebrivi sistema eyrdnoba evropis sabWos far-

glebSi miRebul saerTaSoriso xelSekrulebebs1927 sisxlis samarTlis 

sferoSi TanamSromlobasTan mimarTebaSi. igi krZalavs am mimarTule-

biT TanamSromlobas, rodesac sisxlis samarTlis saqme ukavSirdeba 

samxedro danaSauls Tu saqarTvelos saerTaSoriso xelSekruleba an 

individualuri SeTanxmeba amgvar sakiTxs sxvagvarad ar awesrigebs. 

saerTaSoriso TanamSromlobis miznebisTvis danaSauli, romelTan da-

kavSirebiTac moiTxoveba samarTlebrivi daxmarebis aRmoCena, saqar-

TvelosTvis miiCneva samxedro danaSaulad, rodesac daxmarebis ini-

ciatori saxelmwifos sisxlis samarTlis kanonmdeblobiT igi ar aris 

dasjadi.1928

III. sisxlis samarTlis sferoSi saqarTvelos saerTaSoriso 

TanamSromlobis formebi

Tanamedrove saxelmwifoSi xelisufleba samarTlis meSveobi-

Ta da formiT xorcieldeba.1929 igi gamomdinareobs samarTlebrivi 

saxel mwifos principis moTxovnidan _ uzrunvelyofil iqnas samar-

Tlis uzenaesobis materialuri da formaluri mxare. sisxlis samar-

1927 magaliTad, European Convention on Extradition, me-4 muxli, https://www.coe.int/en/web/
conventions/full-list/-/conventions/treaty/024, (nanaxia: 24.02.2018).
1928 `sisxlis samarTlis sferoSi saerTaSoriso TanamSromlobis Sesaxeb~ saqarT-

velos kanonis me-12 muxlis 1-li punqtis `e~ qvepunqti.

1929 izoria, 2009, 62.
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Tlis sferoSi saqarTvelos saerTaSoriso TanamSromlobac winaswar 

gansazRvruli samarTlebrivi formebiT mimdinareobs. TanamSromlo-

bis samarTlebrivi forma saqarTvelosTvis adgens ara mxolod ucxo 

saxel mwifosTan am mimarTulebiT urTierTobis wess, aramed sxvadasx-

va sferoSi kooperaciis farglebs. sisxlis samarTlis sferoSi saqar-

Tvelos saerTaSoriso formebia saxelSekrulebo, nacvalgebis prin-

cipze an individualur SeTanxmebaze dafuZnebuli TanamSromloba.

1. saxelSekrulebo TanamSromloba

sisxlis samarTlis sferoSi saqarTvelos saerTaSoriso TanamS-

romlobis tradiciuli formaa mravalmxrivi da ormxrivi saerTaSori-

so xelSekrulebebi. mravalmxrivi saerTaSoriso xelSekrulebis Sem-

TxvevaSi, saqarTvelo warmoadgens evropis sabWos egidiT dadebuli 

saerTaSoriso xelSekrulebebis monawile saxelmwifos,1930 xolo or-

mxrivi saxelSekrulebo TanamSromloba xorcieldeba saqarTvelosa 

da Sesabamis saxelmwifos Soris dadebuli, ratificirebuli rogorc 

saxelmwifoTaSorisi, agreTve mTavrobaTaSorisi saerTaSoriso Se-

TanxmebiT.1931 niSandoblivia, rom sisxlis samarTlis sferoSi Tanam-

Sromlobis mimarTulebiT ormxrivi saerTSoriso xelSekrulebebi 

ZiriTadad ideba im saxelmwifoebs Soris, romelTac gaaCnia mniS-

vnelovani geopolitikuri, mWidro strategiuli, istoriuli kavSire-

bi, maRali xarisxis ndoba.1932

sisxlis samarTlis sferoSi saqarTvelos saerTaSoriso TanamSrom-

lobis Sesaxeb mravalmxrivi da ormxrivi xelSekruleba saqarTvelos 

kanonmdeblobis ganuyofeli nawilia. amgvar xelSekrulebas, Tu igi 

ar ewinaaRmdegeba saqarTvelos konstitucias, konstituciur kanonsa 

da konstituciur SeTanxmebas, aqvs upiratesi iuridiuli Zala Si-

dasaxelmwifoebrivi normatiuli aqtebis1933, maT Soris ̀ sisxlis samar-

1930 magaliTad, ix. European Convention on Extradition, https://www.coe.int/en/web/conven-
tions/full-list/-/conventions/treaty/024, nanaxia: 24.02.2018); European Convention on Mutual 
Assistance in Criminal Matters, https://www.coe.int/en/web/conventions/full-list/-/conventions/
treaty/030 (nanaxia: 24.02.2018).
1931 sisxlis samarTlis saqmeebze urTierTdaxmarebis sferoSi saqarTvelos or-

mxrivi saerTaSoriso xelSekruleba dadebuli aqvs bulgareTis, uzbekeTis, yaza-

xeTis, azerbaijanis, TurqeTis, saberZneTis respublikebTan, ukrainasTan da a.S.

1932 magaliTad, sisxlis samarTlis sferoSi TanamSromlobis skandinaviuri da 

kvazi-evropuli modelebi.

1933 `normatiuli aqtebis Sesaxeb~ saqarTvelos kanonis me-7 muxlis me-5 punqti, 

https://matsne.gov.ge/ka/document/view/90052, (nanaxia: 24.02.2018).
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Tlis sferoSi saqarTvelos saerTaSoriso TanamSromlobis Sesaxeb~ 

saqarTvelos kanonis mimarT. garda amisa, Tu igi adgens konkretuli 

xasiaTis uflebebsa da movaleobebs da ar saWiroebs damazustebeli 

Sidasaxelmwifoebrivi normatiuli aqtis miRebas, saqarTveloSi moq-

medebs uSualod. Tumca, miuxedavad amisa, sisxlis samarTlis sferoSi 

dadebuli saerTaSoriso xelSekruleba unda iTvaliswinebdes xseneb-

uli kanoniT dadgenil minimalur standartebs adamianis uflebaTa 

dacvis sferoSi. 

2. nacvalgebis principze da individualur SeTanxmebaze 

dafuZnebuli TanamSromloba

sisxlis samarTlis sferoSi saqarTvelos saerTaSoriso Tanam-

Sromloba SesaZlebelia ganxorcieldes individualuri SeTanxmebis 

an nacvalgebis principis safuZvelze im saxelmwifosTan, romelTanac 

saqarTvelos ara aqvs dadebuli saerTaSoriso xelSekruleba.

nacvalgebis principis safuZvelze sisxlis samarTlis sferoSi 

saqarTvelos saerTaSoriso TanamSromloba ar xorcieldeba eqstradi-

ciisa da ganaCenis aRsrulebis mimarTulebiT. amasTan, nacvalgebis 

formatSi TanamSromlobisas savaldebuloa nacvalgebis pirobebis 

gansazRvra, romelic unda iTvaliswinebdes `sisxlis samarTlis 

sferoSi saqarTvelos saerTaSoriso TanamSromlobis Sesaxeb~ saqarT-

velos kanoniT dadgenil minimalur garantiebs adamianis uflebaTa 

dacvis sferoSi. nacvalgebis principis safuZvelze sisxlis samarT-

lis sfero Si saerTaSoriso TanamSromlobis ganxorcielebisas saqar-

Tvelo iyenebs diplomatiur arxebs.

individualuri SeTanxmeba dadebul unda iqnas sisxlis samarT-

lis sferoSi saerTaSoriso TanamSromlobis mxolod konkretuli Sem-

TxvevisTvis da aseve unda iRebdes mxedvelobaSi `sisxlis samarTlis 

sferoSi saqarTvelos saerTaSoriso TanamSromlobis Sesaxeb~ saqarT-

velos kanoniT dadgenil minimalur garantiebs, Tumca ar gamoiricxe-

ba ufro maRali standartebis daweseba.

IV. sisxlis samarTlis sferoSi saqarTvelos saerTaSoriso 

TanamSromlobis saxeebi

sisxlis samarTlis sferoSi saqarTvelos saerTaSoriso Tanam-

Sromlobas winaswar dadgenili mimarTulebebi, sferoebi gaaCnia. 

erovnuli samarTali amomwuravad gansazRvravs saqarTvelos Tanam-
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Sromlobis saxeebs. saqarTvelos mxridan am procesis monawile subi-

eqtebs gaaCniaT TanamSromlobis Sesabamisi formis SerCevis (da ara 

dadgenis) diskrecia.

winamdebare SemTxvevaSi ZiriTadi yuradReba eTmoba sisxlis samar-

Tlis sferoSi TanamSromlobis im saxeebs, romlebSic saqarTvelo 

warmoadgens TanamSromlobaze Txovnis adresats, Tumca, nawilobriv 

aseve mimoxilulia sferoebi, sadac, saqarTvelo TanamSromlobis ini-

ciatoria. aqedan gamomdinare, qvemoT ganxilulia saqarTvelos mier 

sisxlis samarTlis saqmeze daxmarebasTan, ucxo saxelmwifoSi piris 

eqstradiciasTan, sisxlis samarTlis saqmis masalebis ucxo saxel-

mwifoSi gadagzavnasTan, Tavisuflebis aRkveTiT msjavrdebulTa 

sasjelis moxdis mizniT gadacemasTan da ucxo saxelmwifoSi gamotani-

li ganaCenis saqarTveloSi aRsrulebasTan dakavSirebuli sakiTxebi.

1. sisxlis samarTlis saqmeze samarTlebrivi daxmarebis aRmoCena

sisxlis samarTlis saqmeze saqarTvelos mier samarTlebrivi dax-

marebis aRmoCenas mravalmxrivi ganzomileba gaaCnia, romlebic in-

dividualur sisxlis samarTlis saqmeSi SesaZlebelia arsebobdes 

rogorc damoukideblad, agreTve Tanadroulad. saqarTvelos kanon-

mdeblobis miznebisTvis, sisxlis samarTlis saqmeze samarTlebrivi 

damxarebis aRmoCena gulisxmobs: 1. saqarTvelos kompetenturi orga-

noebis warmoebaSi arsebuli sisxlis samarTlis saqmesTan dakavSire-

biT ucxo saxelmwifoSi myofi piris gamoZaxebas; 2. ucxo saxelmwifoSi 

myofi pirisTvis saproceso dokumentis Cabarebas; 3. sagamoZiebo moq-

medebaSi monawileobis safuZvliT saqarTveloSi patimrobaSi myofi 

piris ucxo saxelmwifos teritoriaze droebiT gadayvanas; 4. sisxlis 

samarTlis saqmesTan, samarTlebriv sakiTxTan dakavSirebiT informa-

ciis ucxo saxelmwifodan gamoTxovasa da ucxo saxelmwifosTvis mi-

wodebas; 5. teqnikuri saSualebebis gamoyenebiT ucxo saxelmwifoSi 

myofi piris dakiTxvas.

ucxo saxelmwifos mier sisxlis samarTlis saqmeze samarTlebrivi 

daxmarebis sferoSi Suamavlis eqskluziuri kompetencia saqarTvelos 

iusticiis saministros eniWeba. saqarTvelos kanonmdeblobiT gaTval-

iswinebuli saproceso moqmedebis Catarebis saWiroebis SemTxvevaSi, 

saqarTvelos iusticiis saministros amgvari daxmarebis aucileb-

lobis Sesaxeb samarTlebriv Txovnas werilobiTi formiT warudgens 

gamomZiebeli, prokurori an mosamarTle. samarTlebriv Txovnas gaaC-

nia Suamdgomlobis forma. misi wardgena savaldebuloa sisxlis samar-
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Tlis saqmeze daxmarebis yvela ganzomilebisTvis.1934

ucxo saxelmwifos teritoriaze kanonmdeblobiT dadgenili wesiT 

mopovebul mtkicebulebas aqvs saqarTveloSi mopovebuli mtkicebu-

lebis Tanabari iuridiuli Zala. Sesabamisad, samarTalwarmoebaSi igi 

gamoiyeneba saqarTveloSi mopovebuli mtkicebulebis ekvivalentu-

rad. mniSvnelovania iTqvas, rom sisxlis samarTlis saqmeze daxmarebis 

procesSi mopovebuli mtkicebulebis gamoyeneba dasaSvebia mxolod 

im miznebisTvis, romlebsac Suamdgomloba iTvaliswinebda. misi sxva 

mizniT gamoyeneba nebadarTulia, Tu arsebobs ucxo saxelmwifos wi-

naswari Tanxmoba.

a) saqarTvelos warmoebaSi arsebuli sisxlis samarTlis saqmesTan 

dakavSirebiT ucxo saxelmwifoSi myofi piris gamoZaxeba

gamomZiebeli, prokurori an mosamarTle uflebamosilia saqarT-

velos iusticiis saministros meSveobiT moiTxovos ucxo saxelmwi-

fos teritoriaze myofi piris gamoZaxeba Tavis warmoebaSi arsebul 

sisxlis samarTlis saqmesTan dakavSirebiT. aseTi piri SesaZlebelia 

gamoZaxebul iqnas braldebulad, mowmed, eqspertad an dazaralebu-

lad. igi gamoiZaxeba Sesabamisi uwyebis safuZvelze, samarTlebrivi 

daxmarebis aRmoCenis Sesaxeb Suamdgomlobis formiT, romelic saqar-

Tvelos mier igzavneba ucxo saxelmwifos Sesabamis organoSi.1935

gamoZaxebuli piris mimarT moqmedebs pasuxismgeblobis dakisrebis 

da Tavisuflebis SezRudvis dauSveblobis principi. aseT pirs proce-

sis mwarmoebeli organos winaSe gamocxadebis SemTxvevaSi ar daekis-

reba administraciuli an sisxlissamarTlebrivi pasuxismgebloba.1936 

igi ar daeqvemdebareba dakavebas, dapatimrebas an sasjels; aseve mas 

raime sxva saxiT ar SeezRudeba Tavisufleba im qmedebisaTvis, ro-

melic Caidina ucxo saxelmwifos teritoriis datovebamde da ar iyo 

miTiTebuli gamoZaxebis Sesaxeb uwyebaSi.1937 garda amisa, gamoZaxebuli 

mowmis, eqspertis, dazaralebulis mimarT ar SeiZleba gamoyenebul 

iqnas raime saxis SezRudva maT mier micemuli Cvenebis an gakeTebuli 

1934 sisxlis samarTlis saqmesTan dakavSirebiT saqarTvelos samarTlebrivi dax-

marebis aRmoCenis Sesaxeb Suamdgomloba, rogorc wesi, sruldeba ucxo saxelm-

wifos samarTlebrivi sistemis Sesabamisad. Tumca, igi SesaZlebelia saqarTvelos 

kanonmdeblobis mixedviTac Sesruldes Tu saqarTvelo adresat saxelmwifos 

mimarTavs TxovniT Suamdgomlobis Sesrulebisas saqarTvelos kanonmdeblobis 

gamoyenebis Taobaze.

1935 `sisxlis samarTlis sferoSi saerTaSoriso TanamSromlobis Sesaxeb~ saqarT-

velos kanonis me-7 muxlis 1-3 punqtebi.

1936 iqve, me-6 punqti.

1937 iqve, me-8 punqti.
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daskvnis gamo im sisxlis samarTlis saqmesTan dakavSirebiT, romlisT-

visac iyvnen gamoZaxebuli.1938 Tumca, pasuxismgeblobis dakisrebisa da 

Tavisuflebis SezRudvis dauSveblobis princips ar gaaCnia absolu-

turi buneba, moqmedebis xasiaTi. igi ar iqneba mboWavi, Tu gamoZaxe-

bulma pirma, romelsac hqonda saqarTvelos teritoriis datovebis 

SesaZlebloba, ar datova igi 15 dRis ganmavlobaSi mas Semdeg, rac 

amoiwura misi saqarTveloSi yofnis aucilebloba, an xelaxla dab-

runda saqarTveloSi misi teritoriis datovebis Semdeg (Tuki saqarT-

velos saerTaSoriso xelSekrulebiT an individualuri SeTanxmebiT 

anda nacvalgebis pirobebiT sxva ram ar aris gaTvaliswinebuli).1939

procesis mwarmoebel organoSi mowmis, eqspertis an dazaralebu-

lis gamoucxadeblobis SemTxvevaSi, maT mimarT ar iqneba gamoyenebuli 

saqarTvelos sisxlis samarTlis saproceso kodeqsiT gaTvaliswinebu-

li iZulebiTi RonisZieba. Tumca, aseTi SezRudva ar moqmedebs Tu 

gamoZaxebuli piri nebayoflobiT dabrundeba saqarTveloSi da igi xe-

laxla iqneba gamoZaxebuli.1940

b) ucxo saxelmwifoSi myofi pirisTvis saproceso dokumentis 

Caba reba

gamomZiebeli, prokurori an mosamarTle uflebamosilia saqar-

Tvelos iusticiis saministros meSveobiT (gamonaklis SemTxvevaSi, mis 

gareSe) ucxo saxelmwifos teritoriaze myof pirs miawodos sasamar-

Tlo gadawyvetileba an sxva saxis saproceso dokumenti. saproceso 

dokumentis miwodeba xorcieldeba pirisTvis gasageb enaze fostis 

saSualebiT. procesis mwarmoebel organoSi gamoucxadeblobisas 

saproceso dokumentis adresatze, agreTve vrceldeba iZulebiTi 

RonisZiebis gamoyenebis SezRudvis principi da pasuxismgeblobis 

dakisrebisa da Tavisuflebis SezRudvis dauSveblobis principi. ni-

Sandoblivia, rom xsenebuli principebis moqmedebis farglebi ucxo 

saxel mwifos teritoriaze myofi mowmis, eqspertisa da dazaralebu-

lis mimarT moqmedi amave principebis farglebis ekvivalenturia. Se-

sabamisad, isini am SemTxvevaSic SezRudvas eqvemdebareba.

g) sagamoZiebo moqmedebaSi monawileobis safuZvliT saqarTveloSi 

patimrobaSi myofi piris ucxo saxelmwifoSi droebiT gadayvana

saqarTvelos kanonmdebloba iTvaliswinebs sagamoZiebo moqmede-

baSi monawileobis misaRebad saqarTveloSi patimrobaSi myofi piris 

1938 iqve.

1939 iqve, me-10 punqti.

1940 iqve, me-7 punqti.
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ucxo saxelmwifoSi droebiT gadayvanas. aucilebelia, rom sagamoZie-

bo moqmedebaSi monawileobis miReba gamomdinareobdes saqarTveloSi 

warmoebaSi arsebuli sisxlis samarTlis saqmidan. amgvar SemTxvevaSi, 

gamomZiebeli, prokurori an mosamarTle mimarTavs saqarTvelos ius-

ticiis saministros da sTxovs ucxo saxelmwifos winaSe Suamdgom-

lobas. saqarTveloSi patimrobaSi myofi piris ucxo saxelmwifoSi 

droebiT gadayvana xorcieldeba misi winaswari werilobiTi Tanxmo-

bis safuZvelze, romelic Tan unda erTodes ucxo saxelmwifos winaSe 

wardgenil Suamdgomlobas. mniSvnelovania aRiniSnos, rom piris ucxo 

saxelmwifos teritoriaze droebiT gadayvanis wesi da pirobebi dgin-

deba ormxrivi werilobiTi SeTanxmebiT, romelic formdeba saqarT-

velos da ucxo saxelmwifos Sesabamis organoebs Soris.1941

d) informaciis ucxo saxelmwifosgan gamoTxova/ucxo saxelmwi-

fosTvis miwodeba

sisxlis samarTlis saqmeze daxmarebis meqanizmi iTvaliswinebs 

ucxo saxelmwifosgan imgvari informaciis gamoTxovas an ucxo 

qveynisTvis miwodebas, romelic ukavSirdeba samarTlebriv sakiTxs an 

sisxlis samarTlis saqmes. 

saqarTvelos prokuratura uflebamosilia ucxo saxelmwifodan 

gamoiTxovos informacia samarTlebriv sakiTxTan dakavSirebiT. aseTi 

informacia exeba, erTi mxriv, adresati saxelmwifos kanonmdeblobas, 

meore mxriv, am kanonmdeblobis gamoyenebis praqtikas.1942 Tavis mxriv, 

Txovnis SemTxvevaSi, saqarTvelos prokuratura ucxo saxelmwifos 

awvdis informacias saqarTvelos kanonmdeblobisa da misi gamoyenebis 

praqtikis Sesaxeb.1943

saWiroebisas, saqarTvelos prokuraturas SeuZlia ucxo saxelmwi-

fosagan gamoiTxovos informacia an masalebi mis warmoebaSi arsebul 

sisxlis samarTlis saqmesTan dakavSirebiT. saqarTvelo agreTve ufle-

bamosilia aseTi informacia saTanado Suamdgomlobisas ucxo saxelm-

wifos miawodos. saqarTvelos gaaCnia sisxlis samarTlis saqmesTan 

dakavSirebuli informaciis gamoyenebasTan mimarTebaSi ucxo saxel-

mwifosTvis SezRudvebis dawesebis kompetencia.

e) teqnikuri saSualebebis gamoyenebiT ucxo saxelmwifoSi myofi 

piris dakiTxva

saqarTvelo saWiroebis SemTxvevaSi ucxo saxelmwifos mimarTavs 

1941 iqve, 71-e muxlis me-4 punqti.

1942 iqve, me-8 muxlis 1-li punqti.

1943 iqve, me-2 punqti.
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mis teritoriaze myofi mowmis, eqspertis, dazaralebulis an saqar-

TveloSi sisxlissamarTlebrivi devnisadmi daqvemdebarebuli piris 

audio _ an video saSualebebis gamoyenebiT dakiTxvis TxovniT. aRsaniS-

navia, rom saqarTveloSi sisxlissamarTlebrivi devnisadmi daqvemde-

barebuli piris teqnikuri saSualebiT dakiTxva xorcieldeba mxolod 

misi winaswari TanxmobiT.

v) samarTlebrivi daxmarebis aRmoCenaze uaris Tqma

sisxlis samarTlis saqmeebze saerTaSoriso TanamSromlobis in-

teresis miuxedavad, ̀ sisxlis samarTlis sferoSi saerTaSoriso Tanam-

Sromlobis Sesaxeb~ saqarTvelos kanoni iTvaliswinebs SemTxvevebs, 

rodesac saqarTvelos mxridan ar xorcieldeba samarTlebrivi dax-

marebis aRmoCena. am safuZvlebis arseboba gamomdinareobs saxelmwifo 

suverenitetis uzrunvelyofis interesebidan _ xelSeuxebeli darCes 

sisxlis samarTlis sistemis substanciuri nawili, xelisufleba iyos 

erTaderTi suvereni, romelsac eqneba sisxlis samarTlis saqmeze 

sabo loo gadawyvetilebis miRebis monopolia.

ucxo saxelmwifosTvis samarTlebrivi daxmarebis aRmoCena ar 

xdeba, Tu: 1. misma Sesrulebam SesaZloa ziani miayenos saqarTvelos 

suverenitets, uSiSroebas, sazogadoebriv wesrigs an sxva arsebiT in-

teress an adamianis sayovelTaod aRiarebul uflebebsa da ZiriTad 

Tavisuflebebs; 2. misi Sesruleba ewinaaRmdegeba saqarTvelos kanon-

mdeblobas; danaSauls, romelTan dakavSirebiTac moiTxoveba samar-

Tlebrivi daxmarebis aRmoCena, saqarTvelo ganixilavs politikur 

danaSaulad an politikur danaSaulTan dakavSirebul danaSaulad; 

3. danaSauli, romelTan dakavSirebiTac moiTxoveba samarTlebrivi 

daxmarebis aRmoCena, aris samxedro danaSauli, romelic daxmarebis 

iniciatori saxelmwifos sisxlis samarTlis kanonmdeblobiT ar aris 

dasjadi; 4. SesaZloa dairRves erTi da imave danaSaulisaTvis ganmeo-

rebiT msjavris dadebis akrZalvis principi.1944

niSandoblivia, rom saqarTvelos kanonmdebloba calkeuli 

RonisZiebebis SesrulebasTan mimarTebaSi iTvaliswinebs damatebiT 

safuZvlebs, romlebic kumulatiurad unda iyos dakmayofilebuli. 

magaliTad, saqarTvelos teritoriaze Cxreka, amoReba an qonebaze 

yadaRis dadeba dasaSvebia Tu danaSauli, romelTan dakavSirebiTac 

moiTxoveba samarTlebrivi daxmarebis aRmoCena, erTi mxriv, dasjadia 

rogorc daxmarebis iniciatori saxelmwifos, agreTve saqarTvelos 

kanonmdeblobiT, meore mxriv, saqarTvelos kanonmdeblobis mixed-

1944 iqve, me-12 muxlis 1-li punqti.
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viT eqstradiciisadmi daqvemdebarebuli danaSaulia.1945 amasTan, ase-

Ti RonisZiebebis ganxorcieleba ar unda ewinaaRmdegebodes saqar-

Tvelos kanonmdeblobas. garda amisa, saqarTvelos kanonmdeblobiT 

SezRudvebi dadgenilia saqarTveloSi patimrobaSi myofi piris ucxo 

saxelmwifoSi gamocxadebasTan mimarTebaSi. Tumca, maT fakultaturi 

buneba gaaCniaT. Tu ucxo saxelmwifos mier moTxovnilia aseTi piris 

gamocxadeba Tavis teritoriaze sagamoZiebo an sasamarTlo moq me-

debebis Casatareblad, saqarTvelo uflebamosilia uari ganacxados 

samarTlebrivi daxmarebis aRmoCenaze, Tu gamoZaxebuli  piri ar aris 

Tanaxma, misi saqarTveloSi yofna aucilebelia mis mimarT mimdin-

are sisxlissamarTlebrivi procedurebis ganxorcielebisaTvis da am 

piris gadacemam SeiZleba gaaWianuros misi patimrobaSi yofna.1946

2. ucxo saxelmwifoSi piris eqstradicia

eqstradicia sisxlis samarTlis sferoSi TanamSromlobis uZve-

lesi formaa, romelic gulisxmobs erTi saxelmwifos moTxovnis 

safuZvelze meore saxelmwifos mier piris gadacemas, Tu aseTi piri 

eqstradiciis moTxovnis warmdgen saxelmwifoSi aris braldebuli an 

msjavrdebuli.1947 gamomdinare iqidan, rom sisxlis samarTlis kanon-

mdebloba warmoadgens saxelmwifo suverenitetis mniSvnelovan, xel-

Seuxebel nawils da misi regulirebis monopolia mxolod saxelmwi-

fos gaaCnia, eqstradiciis sferoSi TanamSromloba damokidebulia 

eqstradiciis moTxovnis mimRebi saxelmwifos sisxlis samarTlis 

sferoSi Tanam SromlobasTan dakavSirebul regulaciebze. igi adgens 

piris gadacemis rogorc materialur, aseve formalur kriteriumebs.

a) gadawyvetilebis miRebis zogadi procedura

eqstradiciis mimarTulebiT saqarTvelos saerTaSoriso TanamS-

romloba xorcieldeba mxolod eqstradicias daqvemdebarebuli da-

naSaulebis mimarT, romelic normatiulad aris gansazRvruli. gar-

da amisa, maTi ganvrcoba SesaZlebelia saqarTvelos saerTaSoriso 

xelSekrulebiT an individualuri SeTanxmebiT. saqarTvelos mier 

piris ucxo saxelmwifoSi eqstradireba ganxorcieldeba iseTi dana-

Saulebis CadenisaTvis, romlebic rogorc saqarTveloSi, ise Txovnis 

gamogzavn saxelmwifoSi isjeba sul mcire erTi wlis vadiT Tavisuf-

1945 iqve, me-2 punqti.

1946 iqve, me-3 punqti.

1947 Bassiouni, 2007, 1.
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lebis aRkveTiT an ufro mkacri sasjeliT. msjavrdebulis SemTxveva-

Si aseve aucilebelia, rom mas misjili hqondes sul mcire oTxi TviT 

Tavisuflebis aRkveTa.1948

ucxo saxelmwifos Txovna eqstradiciis Taobaze saqarTvelos ius-

ticiis saministros mier egzavneba saqarTvelos prokuraturas. Tum-

ca, Tu arsebobs eqstradiciis gamomricxavi garemoeba, saqarTvelos 

iusticiis ministri mas saqarTvelos prokuraturaSi ar gadaagzavnis 

da uars ganacxadebs eqstradiciis Txovnis dakmayofilebaze.

saqarTvelos prokuratura eqstradiciis Txovnis Sesaxeb acnobebs 

eqstradiciisadmi daqvemdebarebul pirs. amasTanave, mas unda ganem-

artos saqarTvelos kanonmdeblobiT misTvis gansazRvruli ufleba-

movaleobebi. 

eqstradiciis sakiTxs ganixilavs Sesabamisi iurisdiqciis mqone 

sasamarTlo. piris mimarT SesaZlebelia gamoyenebul iqnas rogorc 

saeqstradicio patimroba, aseve saeqstradicio procedurebis Tavise-

burebebis gaTvaliswinebiT, _ saqarTvelos kanonmdeblobiT dadge-

nili aRkveTis RonisZiebis sxva saxeebi. pirveli instanciis sasamarT-

los gadawyvetileba SeiZleba gasaCivrdes. eqstradiciis dasaSvebobis 

Sesaxeb gadawyvetilebis miRebamde mosamarTle valdebulia moisminos 

mxareTa mosazrebebi. niSandoblivia, rom eqstradicias daqvemdebare-

buli piri sargeblobs saqarTvelos kanonmdeblobiT braldebulisaT-

vis miniWebuli yvela uflebiT, eqstradiciis procedurebis Tavise-

burebaTa gaTvaliswinebiT.

im SemTxvevaSi, rodesac sasamarTlos saboloo gadawyvetilebiT 

piris ucxo saxelmwifoSi eqstradicia dauSveblad iqneba miCneuli, 

saqarTvelos iusticiis ministri gamoscems brZanebas eqstradiciis 

dakmayofilebaze uaris Tqmis Sesaxeb.1949 Tuki, sasamarTlo eqstradi-

ciis dasaSvebobis sakiTxs dadebiTad gadawyvets, saqarTvelos iusti-

ciis ministri gamoscems brZanebas eqstradiciis dakmayofilebis Sesa-

xeb.1950 aRsaniSnavia, rom saqarTvelos iusticiis ministrs adamianis 

uflebaTa dacvis sferoSi saqarTvelos saerTaSoriso valdebule-

1948 amasTanave, piris ucxo saxelmwifoSi eqstradireba SeiZleba ganxorcieldes 

agreTve maSin, rodesac eqstradiciis Taobaze Txovna ukavSirdeba ramdenime dana-

Sauls, romlebic dasjadia saqarTveloSic da ucxo saxelmwifoSic da romelTa-

gan zogierTi ver akmayofilebs minimaluri sasjelis zomis (sul mcire erTi wlis 

vadiT Tavisuflebis aRkveTa an msjavrdebulisTvis sul mcire oTxi TviT Tavi-

suflebis aRkveTa) moTxovnebs, magram isjeba Tavisuflebis aRkveTiT an sanqciis 

saxiT iTvaliswinebs jarimas.

1949 `sisxlis samarTlis sferoSi saerTaSoriso TanamSromlobis Sesaxeb~ saqarT-

velos kanonis 34-e muxlis me-13 punqti.

1950 iqve, me-14 punqti.
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bebis, saqarTvelos saxelmwifo suverenitetis, usafrTxoebis an sxva 

ZiriTadi interesebis gaTvaliswinebiT, am SemTxvevaSic aqvs eqstradi-

ciis ganxorcielebaze uaris Tqmis kompetencia.1951

b) eqstradiciis Txovnis Seusruleblobis absoluturi da fakul-

taturi safuZvlebi

saqarTvelos kanonmdeblobiT dadgenilia eqstradiciis Txovnaze 

uaris Tqmis absoluturi da fakultaturi safuZvlebi. saqarTvelo 

uars acxadebs piris ucxo saxelmwifoSi eqstradiciaze Tu (absolu-

turi safuZvlebi): 1. danaSauls, romlis CadenisTvisac moiTxoveba 

piris gadacema, saqarTvelo miiCnevs politikur danaSaulad an poli-

tikur danaSaulTan dakavSirebul danaSaulad; 2. danaSauli, romlis 

CadenisTvisac moiTxoveba piris gadacema, samxedro danaSaulia, Tu 

saqarTvelos saerTaSoriso xelSekruleba an individualuri SeTan-

xmeba sxva rames ar iTvaliswinebs; 3. moTxovnilia saqarTvelos moqa-

laqis eqstradicia, garda saqarTvelos saerTaSoriso xelSekrulebe-

biT gaTvaliswinebuli SemTxvevebisa; 4. Tu danaSaulisaTvis, romlis 

CadenisTvisac moiTxoveba piris gadacema, eqstradiciis Txovnis 

gamomgzavn saxelmwifos kanonmdeblobiT gaTvaliswinebulia sikvdi-

liT dasja; 5. eqstradiciis Txovnis gamomgzavn saxelmwifoSi piris 

mimarT dauswreblad iqna gamotanili sasamarTlos gamamtyunebeli ga-

naCeni, amasTanave, igi saTanadod ar iyo informirebuli sasamarTlo 

sxdomis Sesaxeb, an danaSaulis CadenaSi braldebulisTvis uzrunvel-

yofili ar iyo dacvis minimaluri uflebebi;1952 6. im danaSaulisaT-

vis, romlis Cadenis SemTxvevaSic saqarTvelos sisxlis samarTlis 

kodeqsis mixedviT gasulia xandazmulobis vada, romelic pirs aTa-

visuflebs sisxlissamarTlebrivi pasuxismgeblobisgan an sasjelis 

moxdisgan; 7. eqstradiciisadmi daqvemdebarebul pirs saqarTveloSi 

TavSesafari aqvs micemuli an igi saqarTveloSi saerTaSoriso dacvis 

mqone piria, gamonaklisia SemTxveva, rodesac mis eqstradicias mesame, 

usafrTxo saxelmwifo moiTxovs; 8. danaSauli, romlis CadenisTvisac 

moiTxoveba piris gadacema, saqarTvelos kanonmdeblobiT amnistire-

bulia da saqarTvelos aqvs iurisdiqcia am danaSaulTan dakavSire-

biT; 9. piris mimarT im danaSaulTan dakavSirebiT, romlis Cadenis-

Tvisac moiTxoveba misi gadacema, gamocemulia Sewyalebis aqti; 10. im 

danaSaulTan dakavSirebiT, romlis CadenisTvisac moiTxoveba piris 

1951 iqve, me-15 punqti.

1952 amgvari SezRudva ar moqmedebs Tu eqstradiciis Txovnis gamomgzavni saxelm-

wifo warmoadgens sasamarTlos mier saqmis xelaxali ganxilvis garantias, sadac 

eqstradirebuli piri uzrunvelyofili iqneba dacvis uflebiT.
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eqstradicia, arsebobs saqarTvelos sasamarTlos mier gamotanili 

ganaCeni; 11. im danaSaulTan dakavSirebiT, romlis CadenisTvisac 

moiTxoveba piris eqstradicia, saqarTveloSi miRebul iqna saboloo 

gadawyvetileba sisxlissamarTlebrivi devnis Sewyvetis Sesaxeb; 12. 

arsebobs safuZvliani varaudi, rom piris eqstradicia moiTxoveba im 

mizniT, rom Semdgom igi pasuxisgebaSi iqnas micemuli an daisajos misi 

rasis, erovnebis, eTnikuri kuTvnilebis, religiuri an politikuri 

Sexedulebebis an sxva msgavs garemoebaTa gamo; 13. piris arasrul-

wlovanebidan, janmrTelobis mdgomareobidan an pirovnuli Tvisebebi-

dan gamomdinare, qmedebis bunebis da eqstradiciis momTxovni saxelm-

wifos interesebis mxedvelobaSi miRebiT CaiTvleba, rom eqstradicia 

aSkarad ar Seesabameba adamianuri mopyrobis ZiriTad standartebs; 

14. arsebobs safuZvliani varaudi, rom eqstradiciis Txovnis gamomg-

zavn saxelmwifoSi piri daeqvemdebareba wamebas, sastik, araadamianur 

an Rirsebis Semlaxav mopyrobas an sasjels, romelic dakavSirebuli 

iqneba am piris wamebasTan, misdami sastik, araadamianur an Rirsebis 

Semlaxav mopyrobasTan; 15. eqstradiciis momTxovn saxelmwifoSi piri 

SeiZleba gasamarTlebul iqnas an mas SeiZleba miesajos sasjeli spe-

cialuri sasamarTlos an tribunalis mier. 16. eqstradicia ewinaaR-

mdegeba saqarTvelos saxelmwifo suverenitets, usafrTxoebas an 

ZiriTad interesebs.

saqarTvelo uflebamosilia uari Tqvas piris ucxo saxelmwifos-

Tvis gadacemaze, rodesac saqarTveloSi xorcieldeba samarTal-

warmoeba imave danaSaulTan dakavSirebiT, romlis CadenisTvisac 

moiTxoveba piris gadacema an danaSauli, romlis CadenisTvisac 

moiTxoveba misi gadacema, mTlianad an nawilobriv Cadenilia saqarT-

velos teritoriaze (fakultaturi safuZvlebi).1953

3. sisxlis samarTlis saqmis masalebis ucxo saxelmwifoSi 

gadagzavna

sisxlis samarTlis saqmeebze saerTaSoriso TanamSromlobis sfe-

roSi mniSvnelovani adgili ukavia sisxlis samarTlis saqmis masalebis 

sxva saxelmwifoSi gadagzavnis meqanizms. igi xels uwyobs gamoZiebas, 

sisxlissamarTlebrivi devnis ganxorcielebas da mtkicebulebebis 

mopovebas.

ucxo saxelmwifoSi saqarTvelos mier sisxlis samarTlis saqmis 

masalebis gadagzavnas gaaCnia piris mimarT sisxlissamarTlebrivi 

1953 iqve, 28-e muxli.
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devnis warmoebis mizani. Tumca, aseTi masalebis miwodeba mxolod mka-

fiod gansazRvruli pirobebiT xorcieldeba. ucxo saxelmwifos masa-

lebi miewodeba maSin, Tu: saqarTvelos ar aqvs iurisdiqcia Sesabamisi 

danaSaulis gamoZiebasTan an piris mimarT sisxlis samarTalwarmoebis 

ganxorcielebasTan dakavSirebiT, igi ar eqvemdebareba saqarTvelo-

Si eqstradirebas misi ucxo saxelmwifos moqalaqeobis gamo an misi 

gadagzavna xels Seuwyobs danaSaulis savaraudod Camdeni piris uke-

Tes socialur reabilitacias. sxva safuZvlebis arsebobisas, saqar-

Tvelo saerTaSoriso TanamSromlobis am formas ar gamoiyenebs.1954

4. Tavisuflebis aRkveTiT msjavrdebulTa sasjelis moxdis 

mizniT gadacema

ucxo saxelmwifos moqalaqes, romlis mimarT saqarTveloSi gamoye-

nebulia sasjeli _ Tavisuflebis aRkveTa, ufleba aqvs sasjelis mox-

dis mizniT moiTxovos misi im saxelmwifosTvis gadacema, romlis mo-

qalaqecaa. msjavrdebulis gadacema xorcieldeba mxolod mis mimarT 

gamotanili sasamarTlos saboloo ganaCenis kanonier ZalaSi Sesvlis 

Semdeg.

msjavrdebulis gadacemis sakiTxis ganxilvis ufleba gaaCnia 

saqarTvelos iusticiis ministrs, am procesSi sasamarTlo ar mona-

wileobs. msjavrdebulis gadacemis sakiTxis uaryofiTad gadawyvetis 

SemTxvevaSi saqarTvelos kanonmdebloba ar iTvaliswinebs calsaxa 

meqanizms, romelic ganmcxadebels aseTi gadawyvetilebis gasaCivrebis 

SesaZleblobas mianiWebda.

5. ucxo saxelmwifoSi gamotanili ganaCenis saqarTveloSi 

aRsruleba

saqarTvelos samarTlebrivi sistema ar efuZneba sxva saxelmwi-

foebis sasamarTlos mier gamotanili ganaCenis avtomaturad aRi-

arebisa da aRsrulebis princips. ucxo saxelmwifoSi gamotanili gana-

Cenis saqarTveloSi aRsrulebis procesi dualuri xasiaTisaa. igi ori 

etapisgan Sedgeba. pirvel etapze ganaCenis aRsrulebisTvis aucilebe-

lia saqarTvelos iusticiis saministrom ganixilos misi aRsrulebis 

perspeqtiva. ucxo saxelmwifoSi gamotanili ganaCeni mxolod im Sem-

TxvevaSi gadaigzavneba sasamarTloSi gansaxilvelad, Tu saqarTvelos 

1954 iqve, 37-e muxli.
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iusticiis saministro SesaZleblad miiCnevs saqarTvelos teritori-

aze mis aRsrulebas.1955 meore etapze  ganaCenis aRsrulebis sakiTxs 

ganixilavs sasamarTlo.

saqarTveloSi aRsrulebas eqvemdebareba ganaCeni, romelic 

iTvalis winebs sasjelis saxiT Tavisuflebis aRkveTas, jarimas an 

qonebis CamorTmevas da Tanamdebobis dakavebis an saqmianobis uflebis 

CamorTmevas. rogorc aRiniSna, saqarTveloSi sikvdiliT dasja akrZa-

lulia. aqedan gamomdinare, amgvari sasjeli ar aRsruldeba.

ucxo saxelmwifoSi gamotanili ganaCenis aRsrulebis sakiTxis 

ganxilvisas sasamarTlo SezRudulia masSi dadgenili an misgan gamom-

dinare faqtobrivi garemoebebiT. garda amisa, sasamarTlos ar gaaCnia 

msjavrdebulis braleulobis Sefasebis kompetencia. igi, erTi mxriv, 

amowmebs, arsebobs Tu ara ganaCenis aRsrulebis damabrkolebeli 

garemoebebi, meore mxriv, gansazRvravs msjavrdebulisTvis dakisre-

buli sasjelis zomas.

saqarTvelos kanonmdebloba adgens ucxo saxelmwifoSi gamotani-

li ganaCenis aRsrulebis gamomricxav garemoebebs, romelTagan erTis 

arsebobis SemTxvevaSic ganaCeni aRsrulebas ar eqvemdebareba.1956

a) Tavisuflebis aRkveTasTan dakavSirebuli ucxo saxelmwifoSi 

gamotanili ganaCenis saqarTveloSi aRsruleba

sasamarTlo sasjelis saxiT Tavisuflebis aRkveTasTan dakav-

Sirebuli ucxo saxelmwifoSi gamotanili ganaCenis saqarTveloSi 

aRsrulebis Sesaxeb gadawyvetilebis miRebis Semdeg msjavrdebuls 

ufardebs im sasjels, romelsac iTvaliswinebs saqarTvelos sisxlis 

samarTlis kodeqsi msgavsi saxis danaSaulisaTvis. sasamarTlos gaaCnia 

ucxo saxelmwifos sasamarTlos mier gamotanili ganaCeniT dadgeni-

li sasjelis saxisgan an zomisgan gansxvavebuli sasjelis Sefardebis 

kompetencia. Tumca, igi ar aris uflebamosili msjavrdebulis mimarT 

gamoiyenos imgvari sasjeli, romelic daamZimebda msjavrdebulis 

mdgo mareobas. Tu ucxo saxelmwifoSi gamotanili ganaCeniT dadge-

nili sasjelis zoma msgavsi saxis danaSaulisaTvis saqarTvelos kanon-

mdeblobiT gaTvaliswinebuli minimaluri sasjelis zomaze naklebia, 

sasamarTlo msjavrdebulis mimarT gamoiyenebs sasjelis im zomas, 

romelsac ganaCeni iTvaliswinebs. sasamarTlo valdebulia Sefarde-

1955 magaliTad, rodesac saqarTvelos iusticiis saministro ganaCenSi miTiTebul 

danaSauls Tvlis politikur an samxedro danaSaulad, igi uflebamosilia uari 

ganacxados misi aRsrulebis proceduris gagrZelebaze.

1956 `sisxlis samarTlis sferoSi saerTaSoriso TanamSromlobis Sesaxeb~ saqarT-

velos kanonis 55-e muxli.
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buli sasjelis saerTo vadaSi CaTvalos drois is periodic, rodesac 

piri imyofeboda winaswar patimrobaSi an sasjels ixdida saqarTvelo-

Si aRsasruleblad gadmogzavnili ganaCenis safuZvelze.

b) jarimasTan an qonebis CamorTmevasTan dakavSirebuli ucxo 

saxel mwifoSi gamotanili ganaCenis saqarTveloSi aRsruleba

sasjelis saxiT jarimasTan an qonebis CamorTmevasTan dakavSire-

biT ucxo saxelmwifoSi gamotanili ganaCenis saqarTvelos teritori-

aze aRsrulebis Sesaxeb gadawyvetilebis miRebisas sasamarTlo iRebs 

ganCinebas pirisTvis sasjelis saxiT dakisrebuli jarimis aRsrulebis 

an qonebis CamorTmevis Taobaze. jarima an CamosarTmevi qonebis ode-

noba gadaixdevineba ganaCenis aRsrulebis iniciatori saxelmwifos 

kanonmdeblobis Sesabamisad. Tumca, jarimis Tanxa gadairicxeba saqar-

Tvelos saxelmwifo biujetSi, xolo CamorTmeuli qoneba gadadis sax-

elmwifo sakuTrebaSi.

g) Tanamdebobis dakavebis an saqmianobis uflebis CamorTmevasTan 

dakavSirebuli ucxo saxelmwifoSi gamotanili ganaCenis saqarTvelo-

Si aRsruleba

saqarTveloSi sasjelis saxiT Tanamdebobis dakavebis an saqmiano-

bis uflebis CamorTmevasTan dakavSirebuli ucxo saxelmwifoSi gamo-

tanili ganaCeni aRsrulebas eqvemdebareba mxolod im SemTxvevaSi, 

rodesac saqarTvelos sisxlis samarTlis kodeqsi iTvaliswinebs ase-

Ti sasjelis gamoyenebas imave saxis danaSaulisaTvis. Tu sasamarTlo 

miiRebs gadawyvetilebas ganaCenis aRsrulebis Sesaxeb, msjavrdebuls 

dauniSnavs sasjels im vadis farglebSi, romelic mocemulia saqar-

Tvelos sisxlis samarTlis kodeqsSi. Tumca, aseTi sasjeli ar unda 

aRematebodes ucxo saxelmwifoSi gamotanili ganaCeniT dadgenil 

sasjelis vadas.

V. daskvna

saqarTvelos sisxlis samarTlis sferoSi TanamSromlobas mxolod 

individualur sisxlis samarTlis saqmesTan mimarTebaSi TanamSrom-

lobis mizani gaaCnia. igi ar iTvaliswinebs regionalur, evropul an 

saerTaSoriso doneze sxva saxelmwifoebis samarTlebriv sistemasTan 

sisxlissamarTlebrivi wesrigis daaxloebis meqanizms. sisxlis samar-

Tlis sferoSi saqarTvelos saerTaSoriso TanamSromloba  efuZneba 

konstituciiT, saerTaSoriso xelSekrulebebiTa da sakanonmdeblo 

aqtebiT dadgenil principebs, romlebic gansazRvraven TanamSromlo-
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bis masStabs, diapazonsa da farglebs. sisxlis samarTlis sferoSi 

saqarTvelos saerTaSoriso TanamSromloba winaswar gansazRvruli 

samarTlebrivi formebiT mimdinareobs. am sferoSi saqarTvelos saer-

TaSoriso doneze TanamSromlobs ormxrivi da mravalmxrivi xelSek-

rulebis, nacvalgebis principis an individualuri SeTanxmebis farg-

lebSi.

sisxlis samarTlis sferoSi saqarTvelos saerTaSoriso TanamSrom-

lobisTvis winaswaraa dadgenili mimarTulebebi, sferoebi. erovnuli 

samarTali amomwuravad gansazRvravs saqarTvelos TanamSromlobis 

saxeebs. saqarTvelos mxridan am procesis monawile subieqtebs gaaC-

niaT TanamSromlobis Sesabamisi formis mxolod SerCevis diskrecia.
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I. Sesavali

saqarTvelosa da evrokavSirs Soris urTierTTanamSromlobis 

mniSvnelovan aspeqts warmoadgens erToblivi muSaoba usafrTxoebis 

SenarCunebisaTvis da danaSaulis winaaRmdeg brZolaSi. aRniSnuli 

naTlad aris Camoyalibebuli asocirebis xelSekrulebaSic, romlis 

mixedviTac mxareebi iReben valdebulebas ebrZolon organizebul 

danaSauls, adamianiT ukanono vaWrobas (trefikings) da kidev ufro 

gaaZlieron TanamSromloba terorizmisa da misi dafinansebis, fu-

lis gaTeTrebis, organizebuli danaSaulisa da korufciis winaaRm-

deg brZo lis sferoSi, moaxdinon ukanono narkotikuli saSualebebis 

brunvis prevencia, ganaxorcielon personalur monacemTa dacvis uz-

runvelyofa da sazRvris marTvis sakiTxebze TanamSromlobis gaRr-

maveba da sxva.1957

dRevandel msoflioSi, rodesac xSirad warmoiSoba gadaudebeli 

da moulodneli sakiTxebi terorizmsa Tu sxva mZime danaSaulebis wi-

naaRmdeg brZolis mimarTulebiT, swored evropoli warmoadgens iseT 

samarTlebriv da funqciur platformas, romelic SesaZleblobas mis-

cems mxareebs swrafad da sistemurad gacvalon informacia, Seagro-

von personaluli monacemebi Sesabamis pirTa wreze da erTad dagegmon 

an ganaxorcielon Sesabamisi operatiuli RonisZieba.1958

evrokavSiris farglebSi aRniSnuli xorcieldeba evropolis meS-

veobiT, romlis mizani miTiTebulia evrokavSiris funqcionirebis 

Sesaxeb xelSekrulebaSi, sadac, garkveviT weria, rom misi misiaa daex-

maros wevri saxelmwifoebis Sesabamis uwyebebs da gaaZlieros Tanam-

Sromloba maTTan, raTa maT moaxdinon prevencia da ebrZolon er-

Tad iseTi mZime xasiaTis danaSaulebs, romelic exeba or an met wevr 

saxelmwifos da romlebic ewinaaRmdegebian evrokavSiris saerTo in-

teresebs (xelSekrulebis mux. 88, naw. 1). sxva sityvebiT rom vTqvaT, 

evropoli ar Seqmnila imisaTvis, rom ebrZolos umniSvnelo da lo-

kalur danaSaulebs, aramed misi mizania ganixilos saerTo evropu-

li gamoZiebis perspeqtivebi iseT qmedebebTan mimarTebaSi, romlebic 

safrTxes uqmnian evrokavSiris Rirebulebebs.1959

1957 dawvr. ix. https://matsne.gov.ge/ka/document/view/2496959 (nanaxia: 11.06.2018)
1958 Safferling, 2011, §12, Rn. 483 ff.
1959 Klip, 2012, 436.
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II. evrokavSiris samarTlebrivi aqtebi evropolTan 

mimarTebaSi 

pirveli samarTlebrivi aqti, romelic exeboda evropols iyo 2009 

wlis 6 aprilis evrokavSiris sabWos gadawyvetileba da Tavdapirve-

lad, swored am samarTlebrivi aqtiT xelmZRvanelobdnen. mogvianebiT 

ki, evrokavSiris parlamentma da sabWom miiRes dadgenileba, romelmac 

gaauqma da Caanacvla1960 zemoTxsenebuli sabWos gadawyvetileba evro-

puli sapolicio samsaxuris daarsebis Sesaxeb (2009/371/JHA).

Tumca, es ar yofila erTaderTi samarTlebrivi aqti, romelic 

axalma dadgenilebam Caanacvla. evrokavSiris parlamentisa da sabWos 

dadgenilebam gaauqma da Caanacvla agreTve Semdegi samarTlebrivi 

aqtebi, romelic evropolis funqcionirebasa da saqmianobas exeboda: 

1) 2009 wlis 30 noembris sabWos gadawyvetileba evropolis samuSao 

failebis analizis gamoyenebis wesis Taobaze (2009/936/JHA);1961 2) 2009 

wlis 30 noembris sabWos gadawyvetileba evropolisTvis partnio-

rebTan TanamSromlobis saxelmZRvanelo wesebis Taobaze, romelic 

aseve moicavs personaluri da klasificirebuli informaciis gacv-

las (2009/934/JHA);1962 3) 2009 wlis 30 noembris sabWos gadawyvetile-

ba, romelic ayalibebs sias im mesame qveynebisa da organizaciebisa, 

romelTanac evropoli gaaformebs SeTanxmebas (2009/935/JHA);1963 4) 2009 

wlis 30 noembris sabWos gadawyvetileba evropolis informaciasTan 

dakavSirebiT konfidencialurobis wesebis dadgenis Taobaze (2009/968/
JHA).1964

evropolis dadgenileba ZalaSi Sevida 2017 wlis 1 maiss da mas 

Semdeg evropoli moixsenieba, rogorc evrokavSiris saagento sisxlis 

samarTlis sferoSi urTierTTanamSromlobis Sesaxeb (evropoli), 1965 

da ara rogorc evropis sapolicio samsaxuri. saqarTvelosa da ev-

ropols Soris dadebuli SeTanxmeba ki ZalaSi Sevida 2017 wlis 31 

ivliss. is xelmoweril iqna  imave wlis 4 aprils, rodesac jer kidev 

1960 dawvr. ix. https://eurlex.europa.eu/legalcontent/EN/TXT/HTML/?uri=CELEX:32016R0794&f
rom=dE (nanaxia: 11.03.2018).
1961 dawvr. ix. https://eurlex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2009:325:0014:0022:
EN:PDF (nanaxia: 11.03.2018).
1962 dawvr. ix. https://eurlex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2009:325:0006:0011:
EN:PDF (nanaxia: 11.03.2018).
1963 dawvr. ix. https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A32009D0935 
(nanaxia: 11.03.2018).

1964 dawvr. ix. https://eur-lex.europa.eu/legal-content/en/TXT/?uri=CELEX%3A32009D0968 
(nanaxia: 11.03.2018).

1965 Jähnke/Schramm, 2017, §12, Rn. 426.
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ZalaSi iyo evropis kavSiris sabWos gadawyvetileba (2009/371/JHA).
danaSaulTa is sferoebi, romelic evropolis moqmedebis sfero-

Si eqceva, CamoTvlilia zemoT xsenebul dadgenilebaSi. kerZod, 3.1 

muxlSi miTiTebulia, rom evropolis kompetencia moicavs organize-

bul danaSauls, terorizmsa da danaSaulTa sxva formebs, romelic 

mocemulia amave samarTlebirivi aqtis danarTSi da romlis mixedvi-

Tac trefikingi, narkotikebiT vaWroba, kompiuteruli danaSaulebi, 

korufcia, kontrabanda, ganzrax mkvleloba da TaRliToba aseve eqce-

va evropolis samoqmedo sferoSi.

III. evropolTan TanamSromlobis formebi

evropolsa da saqarTvelos Soris urTierTobaSi mniSvnelovani 

nabiji gadaidga 2017 wlis 4 aprils, rodesac saqarTvelos Sinagan 

saqmeTa ministrma da evropolis direqtorma xeli moaweres urTierT-

TanamSromlobis SeTanxmebas. aRniSnuli xelSekruleba exeba yvela da-

naSaulis kategorias, romelic moqceulia evropolis iurisdiqciaSi. 

msgavsi tipis SeTanxmebis ufleba gaTvaliswinebulia evroparlamen-

tisa da sabWos dadgenilebaSi, romlis Tanaxmadac, evropols SeuZlia 

iTanamSromlos mesame saxelmwifoebTan da aseve organizaciebTan (mux. 

23 naw. 1). 

aRniSnuli SeTanxmebis ZalaSi Sesvlis Semdgom, saqarTvelosa da 

evropols Soris TanamSromloba ufro maRal safexurze avida da 

man uzrunvelyo ufro mWidro kavSiri iseTi danaSaulebis winaaRm-

deg brZo lisaTvis, rogoricaa terorizmi, narkotikuli saSualebebiT 

vaWroba, organizebuli qonebrivi danaSauli, kiberdanaSauli, tre-

fikingi da sxva.1966

rogorc mogexsenebaT, evropolisTvis yvelaze axlo partnio-

rebad  iTvlebian is qveynebi, romlebic  evrokavSiris wevrebi arian. 

garda maTTan TanamSromlobisa, arsebobs ori tipis urTierTTanamS-

romlobis forma _ strategiuli da operatiuli, romlis Taobazec 

evropols SeuZlia moaweros xeli araTu evrokavSiris arawevr qveya-

nasTan, aramed iseT saxelmwifosTan, romelTanac saerTo sazRvrebi 

ar aqvs da romelic ar imyofeba evropis kontinentze.1967

aqve unda iTqvas isic, rom saqarTvelosTan dadebul xelSekrule-

bas hqvia `saqarTvelosa da evropis policiis samsaxurs Soris ope-

ratiuli da strategiuli TanamSromlobis Sesaxeb SeTanxmeba~, rac 

1966 jiSkariani, 2018, abz. 585.

1967 dawvr. ix. https://www.europol.europa.eu/partners-agreements/ (nanaxia: 11.04.2018).
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cota ucnauria. Tu ra gansxvavebaa am ori tipis SeTanxmebas Soris, ev-

ropoli iZleva ganmartebas, romlis Tanaxmadac strategiuli SeTanx-

mebis pirobebSi mxareebi erTmaneTs gadascemen informacias garkveu-

li SezRudvebiT. rac Seexeba operatiul SeTanxmebas, is ufro farTo 

SesaZleblobebs iZleva da moicavs personaluri monacemebis gadace-

mis uflebasac.1968 aqve unda iTqvas, rom procedurulad strategiuli 

SeTanxmebis damuSavebasa da xelmoweras daaxloebiT 14 Tve sWirdeba, 

operatiulis SemTxvevaSi ki SeiZleba es procesi sam wlamdec gagrZel-

des.1969

saqarTvelos garda, operatiuli urTierTanamSromlobis SeTanx-

meba evropols gaaCnia moldovasTan, albaneTTan, ukrainasTan, islan-

diasTan, norvegiasTan, bosnia da hercogovinasTan, makedoniasTan, 

lixtenStainTan, monakosTan, montenegrosTan, serbeTTan da Sveicari-

asTan.1970

aseve TanamSromlobis gaumjobesebisa da ufro mWirdo kavSiris 

dasamyareblad am sferoSi, evropolma urTierTTanamSromlobis saer-

TaSoriso xelSekrulebas moawera xeli iseT qveynebTanac, romlebic 

evropis kontinentze ar mdebareoben. esenia: kanada, amerikis SeerTe-

buli Statebi, kolumbia da avstralia.1971

rac Seexeba strategiuli urTierTTanamSromlobis formats, am 

kuTxiT evropols Sesabamisi SeTanxmeba gaaCnia TurqeTTan, CineTTan, 

ruseTTan da arabTa gaerTianebul saemiroebTan.1972

miuxedavad msgavsi TanamSromlobis formisa, TiToeuli SeTanx-

meba individualuria da gansxvavdeba erTmaneTisgan. Tumca, unda iTq-

vas, rom kandidati wevri saxelmwifoebis, Sveicariis, islandiisa da 

norvegis SeTanxmebebi TiTqmis erTmaneTis identuria.1973

IV. SeTanxmebebi saqarTvelosa da evropols Soris

saqarTvelosa da evropols Soris TanamSromlobaze saubrisas, 

unda SevexoT im oTx ZiriTad SeTanxmebas, romelic mxareebs Soris 

1968 dawvr. ix. https://www.europol.europa.eu/partners-agreements (nanaxia: 11.04.2018).
1969 Brodowski, ZIS 2013, 463
1970 dawvr. ix. https://www.europol.europa.eu/partners-agreements/operational-agreements (nana-
xia: 11.04.2018).

1971 dawvr. ix. https://www.europol.europa.eu/partners-agreements/operational-agreements (nana-
xia: 11.04.2018).

1972 dawvr. ix. https://www.europol.europa.eu/partners-agreements/strategic-agreements (nanaxia: 
11.04.2018).

1973 Klip, 2012, 445.
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arsebobs. 

2017 wlis 4 aprils daido SeTanxmeba saqarTvelosa da evropis 

policiis samsaxurs Soris operatiuli da strategiuli TanamSrom-

lobis Sesaxeb. aRniSnuli samarTlebrivi aqtis me-2 muxlSi pirdapir 

aris gawerili, Tu ra aris SeTanxmebis mizani. kerZod, Camoyalibdes 

mWidro partnioruli urTierTobebi saqarTvelosa da evropols So-

ris organizebuli danaSaulis, terorizmis da SeTanxmebiT gaTval-

iswinebuli sxva danaSaulis formebis Tavidan acilebis mizniT. 

aRniSnuli SeTanxmebis safuZveli iyo 2009 wlis 30 noembris sab-

Wos gadawyvetilebaSi Cadebuli sia im mesame qveynebisa da orga-

nizaciebisa, romlebTanac evropoli gaaformebs SeTanxmebas (2009/935/
JHA). Tumca, unda iTqvas isic, rom Tavdapirvelad saqarTvelo ar iyo 

CamonaTvalSi1974 da is mxolod 2015 wels daemata.1975

aRniSnul SeTanxmebaze saubrisas, pirvel rigSi, unda vaxsenoT 

danaSaulTa is CamonaTvali, romelTa sferoSic unda ganxorcieldes 

urTierTTanamSromloba evropolsa da saqarTvelos Soris. zemoT 

xsenebuli SeTanxmebis danarTi 1-Si dasaxelebulia evropolis kom-

petencias mikuTvnebul danaSaulTa sferoebi. aseve, amave SeTanxme-

biT ganisazRvra TanamSromlobis forma, informaciisa da personal-

uri monacemebis gadacema (Senaxva, damuSaveba, gasworeba da waSla), 

monacemTa usafrTxoebis sakiTxebi, usafrTxoebisa da konfidencial-

urobis sakiTxebi, pasuxismgeblobisa da davebis gadawyvetis sakiTxi. 

amdenad, unda iTqvas, rom SeTanxmeba warmoadgens ZiriTad sabaziso-

samarTlebriv safuZvels, romlis meSveobiTac unda ganxorcieldes 

TanamSromloba saqarTvelosa da evropols Soris.

daaxloebiT erTi wlis Semdeg, 2018 wlis 16 Tebervals daido Se-

Tanxmeba saqarTvelosa da evropis policiis samsaxurs Soris opera-

tiuli da strategiuli TanamSromlobis Sesaxeb 2017 wlis 4 aprilis 

SeTanxmebis danarT 1-Si cvlilebebis Setanis Taobaze, 1976 amis  mizezi 

iyo ganaxlebuli CamonaTvali evroparlamentis da sabWos dadgenile-

baSi da romlis asaxvac unda momxdariyo aseve saqarTvelosTan arse-

bul SeTanxmebaSic.

imave wlis martSi ki daido SeTanxmeba saqarTvelosa da evropis 

kavSiris samarTaldacviT sferoSi TanamSromlobis saagentos Soris 

1974 dawvr. ix. https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A32009D0 935#ntc 
2-L_2009325EN.01001201-E0002 (nanaxia: 11.04.2018).
1975 dawvr. ix. https://police.ge/ge/shinagan-saqmeta-saministro-evropoltan-shetankhmebis-gafor-
mebistvis-emzadeba/9326 (nanaxia: 11.04.2018).
1976 dawvr. ix. https://matsne.gov.ge/ka/document/view/4149848 (nanaxia: 11.04.2018).
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mekavSireobis Taobaze.1977 amave dRes xeli moewera urTierTgagebis 

memorandums saqarTvelosa da evropis kavSiris samarTaldacviT 

sferoSi TanamSromlobis saagentos Soris usafrTxo komunikaciis 

arxis Sesaxeb.1978

V. danaSaulTa kategoriebi

saqarTvelosa da evropis policiis samsaxurs Soris operatiuli 

da strategiuli TanamSromlobis Sesaxeb 2017 wlis 4 aprilis SeTanx-

mebis danarT 1-Si Setanili cvlilebiT, Tavdapirvel CamonaTvals 

daemata ramdenime mniSvnelovani danaSauli: genocidi, danaSauli ada-

mianurobis winaaRmdeg da omis danaSauli; evrokavSiris finansuri in-

teresebis winaaRmdeg mimarTuli danaSauli; insaideruli saqmianoba 

da finansuri bazris manipulacia; seqsualuri Zaladoba da seqsualu-

ri eqspluatacia, maT Soris bavSvebze Zaladobis masalebi da seqsua-

luri miznebiT bavSvebis dayolieba; terorizmi.1979

aqve unda iTqvas isic, rom danarTi 1-lis Tavdapirvel redaqci-

aSi, erTi danaSaulis kategoriis qveS iyo moqceuli organizebuli 

yaCaRoba da Zarcva. 

ganaxlebuli danarTis Tanaxmad ki, danaSaulTa siaSi calke aris 

yaCaRoba/Zarcva da damamZimebel garemoebebSi Cadenili qurdoba da 

calke organizebuli danaSauli. Seicvala garkveul danaSaulTa ka-

tegoriis formulirebac. `narkotikebiT ukanano vaWrobaSi~ sityva 

`ukanono~ iqna amoRebuli. Tumca ucnobia, Tu ra mizani hqonda amas 

da ratom iqna Secvlili es formulireba. aseve dakonkretda `garemos 

winaaRmdeg mimarTuli danaSaulis~ cneba da mis Semadgenlobas dae-

mata `maT Soris gemebidan zRvis dabinZurebac~.1980

gasaTvaliswinebelia isic, rom saqarTvelos SemTxvevaSi, ama Tu 

im danaSaulis arseboba mocemul siaSi, avtomaturad ar gulisxmobs 

masze urTierTTanamSromlobis gavrcelebas. 

ganaxlebul danarT 1-Si, romelsac xeli moewera 2018 wlis 17 

aprils, mocemulia danaSaulis ori sfero, romelSic saqarTvelos 

materialuri sakanonmdeblo baza ar gaaCnia da Sesabamisad, am sfero-

ebSi jerjerobiT sisxlissamarTlebrivi urTierTTanamSromlobis 

warmoeba SeCerebulia. saqarTvelosa da evropis policiis samsaxurs 

1977 https://matsne.gov.ge/ka/document/view/4111400 (nanaxia: 11.04.2018).
1978 https://matsne.gov.ge/ka/document/view/4232439 (nanaxia: 11.04.2018).
1979 Sead. https://matsne.gov.ge/ka/document/view/4149848 (nanaxia: 11.04.2018).
1980 Sead. https://matsne.gov.ge/ka/document/view/4149848 (nanaxia: 11.04.2018).
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Soris operatiuli da strategiuli TanamSromlobis Sesaxeb danarT 

1-Si cvlilebebis Setanis Taobaze SeTanxmebaSi saqarTvelos sagareo 

saqmeTa saministromac aRniSna:

• finansuri bazris manipulaciasTan dakavSirebiT TanamSromloba 

SesaZlebelia mxolod mas Semdeg, rodesac saqarTvelo miiRebs Si-

dasaxelmwifoebriv kanonmdeblobas mis Sesaxeb;

• hormonaluri da zrdis wamaxalisebeli sxva nivTierebebiT 

ukanono vaWrobasTan dakavSirebiT TanamSromloba SesaZlebelia mxo-

lod mas Semdeg, rodesac saqarTvelo miiRebs Sidasaxelmwifoebriv 

kanonmdeblobas mis Sesaxeb.1981

iqve miTiTebulia isic, rom SeTanxmebiTa da misi danarTi 1-iT 

gaTvaliswinebuli danaSaulTa formebi unda Sefasdes saqarTvelos 

mier misi Sidasaxelmwifoebrivi kanonmdeblobis Tanaxmad. es ki imas 

niSnavs, rom zemoT xsenebul or danaSaulTan mimarTebaSi qarTuli 

mxare jerjerobiT uars ambobs evropolTan TanamSromlobaze. Tuki 

Teoriulad davuSvebT, rom meore mxares dasWirda informacia aRniS-

nul danaSaulTa Taobaze, qarTuli mxare mas daxmarebas ver gauwevs, 

radganac es qmedeba saqarTveloSi danaSaulis Semadgenlobas ar war-

moadgens.

saqarTvelosTvis evropolis SeTanxmebis katalogSi am dana-

Saulebis moxvedra moulodneli ar unda yofiliyo, vinaidan maTze 

da maTze arsebuli direqtivebis harmonizaciaze saubaria asocirebis 

xelSekrulebaSic. magaliTad, XV-A danarTSi miTiTebulia is oTxi 

ZiriTadi direqtiva, romelic exeba insaiderul saqmianobasa da fi-

nansuri bazris manipulacias da romelic im droisTvis moqmedebda 

(2003/6/EC, 2003/124/EC, 2003/125/EC da 2004/72/EC). aqve unda iTqvas, 

rom evroparlamentisa da sabWos 2014 wlis 16 aprilis dadgenilebam 

(596/2014) Caanacvla da gaauqma zemoT xsenebuli oTxive direqtiva.1982

asocirebis xelSekrulebis 323-e muxlSi ki weria, rom saqarTve-

lo moaxdens erovnuli kanonmdeblobis daaxloebas winamdebare Se-

Tanxmebis XV-A danarTTan, romelic exeba finansur momsaxurebasTan 

dakavSirebul wesebs. am direqtivebis Sesasrulebad da harmonizaci-

is miznebisTvis saqarTvelos mieca 5-7 weli, romlis aTvla daiwyo 

xelSekrulebis ZalaSi Sesvlis Semdgom.1983

harmonizebis procesi unda Seexos zrdis damaCqarebel hormoneb-

sac (xelSekrulebis danarTi IV-C). mogvianebiT, sanitariuli da fito-

1981 dawvr. ix.https://matsne.gov.ge/ka/document/view/4149848 (nanaxia: 27.08.2018).
1982 dawvr. ix. https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A32014R0596 (nanax-
ia: 27.08.2018).

1983 dawvr. ix. https://matsne.gov.ge/ka/document/view/2496959 (nanaxia: 27.08.2018).
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sanitariuli qvekomitetis mier miRebul iqna gadawyvetileba saqarT-

velosa da evrokavSirs da evropis atomuri energiis gaerTianebas da 

maT wevr saxelmwifoebs Soris asocirebis Sesaxeb SeTanxmebis XI-BB 

danarTSi cvlilebebis Setanis Sesaxeb. aRniSnul gadawyvetilebaSi 

pirdapir iqna miTiTebuli, rom saqarTvelom Tavisi kanonmdebloba 

unda dauaxlovos 1996 wlis 29 aprilis sabWos 96/22/EEC direqti-

vas mesaqonleobaSi hormonuli an Tireostatikuri moqmedebis gansaz-

Rvruli nivTierebebisa da beta-agonistebis gamoyenebis akrZalvis 

Sesaxeb, romelic auqmebs 81/602/EEC, 88/146/EEC da 88/299/EEC direq-

tivebs.1984

amdenad, 2018 wlis 16 Tebervals dadebuli SeTanxmebiT sabolood 

Camoyalibda danaSaulis sferoebi1985 da Seicvala manamde dadebuli 

xelSekrulebis danarTi 1.1986

Tumca, meore mxriv, unda iTqvas, rom es ar aris zusti da konkre-

tuli CamonaTvali, radgan amave SeTanxmebis 3.1 da 3.2 muxlSi aris 

miniSneba imis Taobaze, rom TanamSromloba exeba am sferoebs da aseve, 

am sferoebTan dakavSirebul danaSaulebs.

3.2 muxlSi ganmartebulia, Tu ra igulisxmeba dakavSirebul dana-

SaulebSi: danaSaulebi, romlebic Cadenilia am muxlis pirvel punqtSi 

miTiTebuli danaSaulebrivi qmedebebis Cadenis saSualebebis mopovebis 

1984 dawvr. ix. https://matsne.gov.ge/ka/document/view/3650833 (nanaxia: 04.05.2018)
1985 xelSekrulebis danarTi 1, 3.1 muxlSi miTiTebuli danaSaulis formebis CamonaT-

vali: terorizmi, organizebuli danaSauli, narkotikebiT vaWroba, fulis gaTeT-

rebasTan dakavSirebuli saqmianoba, birTvul da radioaqtiur nivTierebebTan 

dakavSirebuli danaSauli, migrantebis sazRvarze ukanono gadayvana, adamianiT 

vaWroba, avtosatransporto saSualebebTan dakavSirebuli danaSauli, mkvleloba 

da sxeulis mZime dazianeba, adamianis organoebiTa da qsoviliT ukanono vaWroba, 

Tavisuflebis ukanono aRkveTa, qmedebis Tavisuflebis ukanono SezRudva da mZev-

lad xelSi Cagdeba, rasizmi da qsenofobia, yaCaRoba/Zarcva da damamZimebel gare-

moebebSi Cadenili qurdoba, kulturuli Rirebulebis mqone nivTebiT, maT Soris, 

siZveleebiTa da xelovnebis nimuSebiT ukanono vaWroba, TaRliToba, evrokavSiris 

finansuri interesebis winaaRmdeg mimarTuli danaSauli, insaideruli saqmianoba 

da finansuri bazris manipulacia, reketul dajgufebaSi monawileoba da gamoZal-

va, gayalbeba da produqciaze saavtoro uflebis darRveva, administraciuli do-

kumentebis gayalbeba da maTiT vaWroba, fulisa da angariSsworebis saSualebebis 

gayalbeba, kompiuteruli danaSauli, korufcia, iaraRiT, sabrZolo masalebiTa 

da feTqebadi nivTierebebiT ukanono vaWroba, gadaSenebis safrTxis winaSe myof 

cxovelTa saxeobebiT ukanono vaWroba, gadaSenebis safrTxis winaSe myof mcena-

reTa saxeobebiT ukanono vaWroba, garemos winaaRmdeg mimarTuli danaSauli, maT 

Soris gemebidan zRvis dabinZureba, hormonaluri da zrdis wamaxalisebeli sxva 

nivTierebebiT ukanono vaWroba, seqsualuri Zaladoba da seqsualuri eqsplua-

tacia, maT Soris bavSvebze Zaladobis masalebi da seqsualuri miznebiT bavSvebis 

dayolieba, genocidi, danaSauli adamianurobis winaaRmdeg da omis danaSauli.

1986 Sead. danarTi 1. https://matsne.gov.ge/ka/document/view/3767463 (nanaxia: 27.08.2018).
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mizniT, danaSaulebi, romlebic Cadenilia aseTi qmedebebis xelSewyo-

bis an ganxorcielebis mizniT da danaSaulebi, romlebic Cade nilia 

aseTi qmedebebis dausjelobis uzrunvelyofis mizniT. 

VI. urTierTTanamSromlobis mniSvnelovani aspeqtebi

saqarTvelosa da evropols Soris dadebul pirvel SeTanxmebaSi 

naTlad aris Camoyalibebuli, Tu ra mizans emsaxureba is. mTavar amo-

canas warmoadgens garkveuli formis danaSaulis winaaRmdeg brZola 

da maTi Tavidan acileba, Tumca, iqve aris miniSneba imis Taobaze, rom 

es unda moxdes saqarTvelosa da evropols Soris informaciis gacv-

lis gziT (SeTanxmebis mux. 2). 

evropols ar aqvs ufleba damoukideblad awarmoos esa Tu is ope-

ratiuli RoniZieba an mimarTos iZulebis RonisZiebas, rac SegviZlia 

erTi winadadebiT aRvweroT: `evropols pistoleti ar gaaCnia.~1987 

aRniSnuli SesaZlebelia mxolod saxelmwifosTan SeTanxmebiT saer-

To-sagamoZiebo jgufis farglebSi. amdenad, zedmeti molodinebi 

`evropuli FBI~-is mimarT, rogorc interveciuli organosi, ar unda 

gvqondes.1988  erTi mxriv, evropolis amocanaa Seiswavlos, gaanalizos, 

Seagrovos da gacvalos informacia da masTan erTad gamocdilebac.1989 

amis gamo, zogierTi avtori mas `sainformacio brokeradac~ moixse-

niebs.1990 is valdebulia iTanamSromlos Sesabamis Sidasaxelmwifoebriv 

struqturebTan. garkveulwilad, evropolis aseTi SezRvudva aris ga-

rantia erovnul sapolicio samsaxurebTan urTierTTanamSromlobi-

sa.1991 SeiZleba iTqvas, rom igive principi moqmedebs saqarTvelosa da 

evropolis urTierTTanamSromlobis kuTxiTac. SeTanxmebis Tanaxmad, 

mxolod ormxrivi TanxmobiT aris SesaZlebeli erTobliv sagamoZiebo 

jgufSi monawileoba (SeTanxmebis mux. 18). swored am muxlis safuZ-

velze evropoli iRebs monawileobas nacionalur sapolicio da sasaz-

Rvro (sabaJo) samsaxurebTan erTad operatiul RonisZiebebSi.1992

rodesac saubaria informaciis gacvlaze, mniSvnelovania ganisaz-

Rvros, Tu ra saxis informaciazea  saubari, gansakuTrebiT maSin, 

rodesac saqme exeba personalur monacemebs. sainteresoa, ra wesebi 

1987 Schramm, 2018, §7, Rn. 204.
1988 Ambos, 2018, §13, Rn. 682 ff.
1989 Esser, 2018, §3, Rn. 73.
1990 Brodowski, ZIS 2015, 85.
1991 Satzger, 2018, §10, Rn. 193.
1992 Safferling, 2018, §12, Rn. 485.
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moqmedebs misi Senaxvis, gadacemisa da damuSavebis kuTxiT. upirveles 

yovlisa, unda iTqvas, rom saqarTvelosa da evropols Soris dade-

buli SeTanxmebis Tanaxmad, personaluri informaciis damuSaveba 

eqvemdebareba saqarTvelos Sidasaxelmwifoebriv kanonmdeblobas, 

gansakuTrebiT monacemTa dacvis Sesaxeb Sidasaxelmwifoebriv kanon-

mdeblobas (mux 10 naw. 3). amasTanave, mxareebma erTmaneTs unda mia-

wodon mxolod is informacia, romelic iqna Segrovebuli, Senaxuli 

da gadacemuli TavianTi samarTlebrivi sistemis Sesabamisad, da ro-

melic ar iqna aSkarad mopovebuli adamianis uflebaTa darRveviT 

(mux. 10 naw. 4). 

garda amisa, personalur monacemTa Sesaxeb mxareebis moTxovnebi 

unda Seicavdes miTiTebas maT mizansa da mizezze. aseTis ararsebobis 

SemTxvevaSi, mxareebs ar aqvT ufleba, gadascen personaluri monace-

mebi (mux. 11 naw. 1-2). personaluri monacemebis Senaxva ar SeiZleba  

uvadod an samudamod. is unda waiSalos maSinve, rodesac monacemebi 

aRar aris aucilebeli im miznisTvis, risTvisac isini gadaica (mux. 11 

naw. 4). Semdgomi Senaxvis saWiroeba gadaxedili unda iqnas gadacemidan 

ara ugvianes sami wlis vadaSi. gadaxedvisas mxareebs SeuZliaT miiRon 

gadawyvetileba monacemTa Semdgom Senaxvaze momdevno gadaxedvamde, 

rac unda ganxorcieldes Semdgomi samwliani periodis Semdeg, Tu 

aRniSnuli jer kidev aucilebelia maTi amocanebis Sesasruleblad. 

Tu monacemTa Semdgom Senaxvaze ar iqna miRebuli gadawyvetileba, es 

monacemebi avtomaturad unda waiSalos (mux. 14 naw. 1).

SeTanxmebaSi ar aris gansazRvruli da ganmartebuli is pirebi, 

romlebzedac SeiZleba Segrovdes personaluri informacia. amaze pa-

suxi SegviZlia vipovoT evroparlamentisa da sabWos dadgenilebis 18.2 

muxlSi, sadac, miznebis mixedviT pirTa wreebi dayofilia oTx kate-

goriad. xolo amave dadgenilebis danarT 2-Si ukve detalurad aris 

aRwerili TiToeuli maTgani. isini SeiZleba iyvnen rogorc eWvmita-

nilebi, aseve ukve nasamarTlevi pirebi. arsebobs mosazreba imis Tao-

baze, rom es garkveulwilad ewinaaRmdegeba princips udanaSaulobis 

prezumfciisa, radganac informaciis Segroveba xdeba iseT pirebze, 

romelTac danaSauli jer ar CaudeniaT an jer ar aris es damtkice-

buli. magram, meore mxriv, gasaTvaliswinebelia isic, rom evropolis 

funqciaa aseve danaSaulis prevencia, rac saeWvo pirebze informaciis 

Segrovebis gareSe am amocanis Sesrulebas gaarTulebs.1993 personalu-

ri informacia SeiZleba aseve arsebobdes im pirebze, romlebic arian 

msxverplni, informaciis momwodebelni, mowmeebi, sakontaqto da dana-

1993 Safferling, 2018, §12, Rn. 486.
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SaulTan asocirebuli pirebi. maTze Segrovebuli inforacia SeiZleba 

moicavdes dnm-is, TiTis anabeWdis da saavtomobilo monacemebs.1994

zemoTxsenebuli operatiuli da strategiuli TanamSromlobis 

Sesaxeb SeTanxmebis Tanaxmad, mxareebs Soris mTavar damakavSirebel 

samsaxurs warmoadgens erovnuli sakontaqto punqti.1995 saxelmwifom 

unda daasaxelos, Tu romeli samsaxuri iqneba am funqciis matarebeli 

an SeuZlia Seqmnas aseTi samsaxuri am miznebisaTvis.1996 aRniSnulma sam-

saxurma unda uzrunvelyos informaciis miReba rogorc samarTal-

damcavi organoebidan, aseve kerZo pirebisgan da kerZo mxareebisgan. 

Semdeg ki, moaxdinos misi gadacema evropolze. is aseve pasuxismge-

belia personaluri monacemebis gadaxedvasTan, gasworebasTan an/da 

waSlasTan dakavSirebul sakiTxebze (SeTanxmebis mux. 6).

rodesac saubaria kerZo pirebsa da aseve kerZo mxareebze, aq 

saWiroebs ganmartebas, Tu vin SeiZleba iyvnen isini. evroparlamentisa 

da sabWos dadgenilebis Tanaxmad, kerZo piri SeiZleba iyos nebismieri 

fizikuri piri. rac Seexeba kerZo mxares, isini SeiZleba iyos wevri 

saxelmwifos sajaro piri da dawesebuleba an kompaniebi, firmebi, biz-

nes asociaciebi, aramogebaze orientirebuli organizaciebi da sxva 

iuridiuli pirebi, romlebic ar ganekuTvnebian saerTaSoriso orga-

nizaciebs (dadgenilebis mux. 20).

aqve unda iTqvas, rom informaciis miRebis mTavari wyaroebi arian 

erovnuli sakontaqto punqti, aseve evrokavSiris organoebi, Semdeg ki 

ukve mesame saxelmwifoebi da kerZo pirebi.1997

SeTanxmebis danarTi 2-is Tanaxmad, saqarTveloSi erovnul cen-

tralur sakontaqto punqtad ganisazRvra saqarTvelos Sinagan saqme-

Ta saministros centraluri kriminaluri policiis departamentis 

saerTaSoriso danaSaulis winaaRmdeg brZolis TanamSromlobis cen-

tri. germaniasa da avstriaSic es funqciebi federalur kriminalur 

samsaxurs aqvs SeTavsebuli.1998

zemoT xsenebuli xelSekrulebis 6.2 muxlis Sesabamisad, SesaZle-

belia moxdes informaciis gacvla saqarTvelos kompetentur orga-

noebsa da evropols Soris sakontaqto punqtis gavlis gareSe, Tu 

orive mxare amas saWirod miiCnevs. 

saqarTvelosa da evropis policiis samsaxurs Soris operatiuli 

1994 Röben, in: Grabitz/Hilf/Nettesheim, Das Recht der Europäischen Union: EUV/AEUV, 87. Rn. 8
1995 dawvr. ix. https://matsne.gov.ge/ka/document/view/3767463 (nanaxia: 01.08.2018).
1996 Satzger, 2018, §10, Rn. 193.
1997 Satzger, 2018, §10, Rn. 194.
1998 Ambos, 2018, §13, Rn. 684.
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da strategiuli TanamSromlobis Sesaxeb SeTanxmebis danarTi 2-is 

mixedviT, kompetentur organoebad unda ganvixiloT:

• saqarTvelos Sinagan saqmeTa saministro; 

• saqarTvelos saxelmwifo usafrTxoebis samsaxuri; 

• saqarTvelos finansTa saministros sagamoZiebo samsaxuri;

• saqarTvelos prokuratura.

erovnuli sakontaqto punqtisa da kompetenturi organoebis 

garda, saqarTvelosa da evropis policiis samsaxurs Soris opera-

tiuli da strategiuli TanamSromlobis Sesaxeb SeTanxmeba aseve iT-

valiswinebs mekavSire oficris institutsac. es aris piri, romelic 

warigzavneba saqarTvelodan evropolSi, romelmac xeli unda Seuw-

yos saqarTvelos, evropolsa da evrokavSiris wevr qveynebs Soris 

koordinacias, TanamSromlobas, informaciis gacvlasa da kontaqtebis 

mxar daWeras.1999

 mekavSire oficeri aris evropolsa da saxelmwifos Soris infor-

maciis drouli gacvlisa da reagirebis kidev erTi garanti. aseve, misi 

movalaeobaa warmoadginos saxelmwifos interesebi evropolSi. yvela 

wevr saxelmwifos SeuZlia gaagzavnos minimum erTi oficeri, romelic 

unda moqmedebdes nacionaluri kanonmdeblobis Sesabamisad, da im we-

sebiT, romelic misaRebia evropolisaTvis. mekavSire oficeri, ro-

melic warigzavneba haagaSi, rCeba warmgzavni saxelmwifos samsaxurSi 

da is ar warmoadgens evropolis TanamSromels.2000

aqve sainteresoa iTqvas, rom evropols hyavs mekavSire oficrebi, 

romlebic mis ofisSi muSaoben ara mxolod wevri qveynebidan da part-

niori saxelmwifoebidan, aramed romelime saxelmwifo struqturi-

dan da organizaciidanac. magaliTad, amerikis SeerTebuli Statebis 

samarTaldamcavi organoebidan: sabaJo da sasazRvro dacva (CBP), 
diplomatiuri usafrTxoebis servisi (DSS), gamoZiebis federaluri 

biuro (FBI), niu-iorkis policiis departamenti (NYPD), transpor-

tirebis usafrTxoebis administracia (TSA) da sxva.2001

saqarTvelosa da evropis kavSiris samarTaldacviT sferoSi 

TanamSromlobis saagentos Soris mekavSireobis Sesaxeb SeTanxmebiT 

dad ginda, rom mekavSire oficrebi warigzavnebian evropolSi, raTa 

gafarTovdes 2017 wlis 4 aprils q. TbilisSi xelmowerili `saqarT-

velosa da evropis policiis samsaxurs Soris operatiuli da strate-

giuli TanamSromlobis Sesaxeb~ SeTanxmebiT gaTvaliswinebuli Tanam-

1999 dawvr. ix https://matsne.gov.ge/ka/document/view/4111400 (nanaxia: 10.07.2018).
2000 Esser, 2018, §3, Rn. 76.
2001 dawvr. ix. https://www.europol.europa.eu/partners-agreements (nanaxia: 11.04.2018).
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Sromloba. aRniSnuli samarTlebrivi aqtiT ganisazRvra mekavSire 

oficrebis uflebebi da movaleobebi.2002

mekavSire oficrebis institutis amocanebi, miznebi, muSaobis 

meTodebi, maTze pasuxismgeblobisa da sxva dakavSirebuli sakiTxebi 

gansazRvrul iqna saqarTvelosa da evropis kavSiris samarTaldacviT 

sferoSi TanamSromlobis saagentos Soris mekavSireobis Sesaxeb Se-

TanxmebaSi. 

sainteresoa iTqvas, rom aRniSnul pirs unda hqondes pirdapiri 

wvdoma erovnul monacemTa bazebze, saqarTvelos kanonmdeblobis 

Sesa bamisad, rac aucilebelia evropolSi ganTavsebis periodSi meka-

vSire oficrisTvis Tavisi amocanebis Sesasruleblad da es unda uz-

runvelyos qarTulma mxarem. Tumca, meore mxriv, mekavSire oficers 

ar eqneba evropolis monacemTa failebTan pirdapiri wvdoma (SeTan_

xmebis mux. 4 naw. 2). xolo ra formalobebis gavliT SeiZleba moxdes 

informaciis miReba, amaze SeTanxmebaSi saubari ar aris.

am mxriv ufro meti Tavisufleba aqvT evrokavSiris wevri saxel-

mwifoebis mekavSire oficrebs, romlebsac SeuZliaT informaciis 

gacvlaSi daxmareba gauwion araTu im saxelmwifoebs, romlebsac isini 

warmoadgenen, aramed sxva wevri saxelmwifos mekavSire oficrebsac. 

Tumca, es xdeba mxolod nacionaluri kanonmdeblobis safuZvel-

ze.2003 ufro metic, evrokavSiris infrastruqtura SesaZlebelia gamo-

yenebul iqnas msgavsi ormxrivi TanamSromlobisas, maSinac ki, rodesac 

saqme exeba danaSauls, romelic scildeba evropolis kompetenciis 

farglebs (dadgenilebis mux. 8 naw. 4). 

saqarTvelos SemTxvevaSi, arsebuli SeTanxmebis Tanaxmad, rogorc 

evropols, aseve qarTul mxares, ekrZaleba miRebuli informaciis 

Semdgomi gadacema mesame saxelmwifoebisTvis da saerTaSoriso orga-

nizaciebisTvis, Tu aRniSnuli sakiTxi mxareebs winaswar ar aqvT Se-

Tanxmebuli (SeTanxmebis mux. 13 naw. 1 da 2). 

aq mniSvnelovania ganimartos, Tu vin igulisxmeba mesame saxelm-

wifoebSi da akrZalulia Tu ara, aseve evropolis strategiul, Tu 

operatiul partnior saxelmwifoze miRebuli informaciis gadacema. 

rac Seexeba mesame saxelmwifoebis ganmartebas, Tu evroparlamen-

tisa da sabWos dadgenilebis Sinaaris mixedviT vimsjelebT, mesame 

saxelmwifoebad unda miviCnioT is qveynebi, romlebic evrokavSiris 

SemadgenlobaSi ar Sedian. igive ganmartebas iZleva aseve 2009/934/
JHA sabWos gadawyvetilebis pirveli muxlis a) qvepunqtic. Tumca, 

2002 https://matsne.gov.ge/ka/document/view/4111400 (nanaxia: 11.4.2018).
2003 Neumann, in: Sieber/Brüner/Satzger/v. Heintschel-Heinegg, Europäisches Strafrecht, §44, Rn. 809.
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rogorc viciT, arseboben saxelmwifoebi, romlebic ar warmoadgenen 

evrokavSiris wevr saxelmwifos da maT aqvT dadebuli evropolTan 

SeTanxmeba ama Tu im saxis TanamSromlobis Sesaxeb. saqarTvelos Sem-

TxvevaSi mesame saxelmwifod unda ganvixiloT sxva nebismieri mxarec 

(ganurCevlad imisa, akavSirebs mas Tu ara mas evropolTan operatiuli 

an strategiuli urTierTTanamSromlobis SeTanxmeba), radgan evropo-

lis miznebidan gamomdinare, nebismierma informaciam, romelic SesaZ-

loa iyos dakavSirebul danarTSi CamoTvlil danaSaulebTan, Tavi 

unda moiyaros mis sainformacio bazaSi2004 da mxolod amis Semdeg, es 

informacia SesaZloa gadacemul iqnas sxva saxelmwifoze. 

VII. daskvna 

saqarTvelosa da evropols Soris urTierTTanamSromloba kidev 

erTi mniSvnelovani nabijia evrokavSirTan urTierTobebis gaumjobe-

sebisa da masTan daaxloebis kuTxiT. ̀ klasikuri~ saxelmwifoTaSorisi 

daxmareba ar aris sakmarisi im amocanebis warmatebiT gansaxorcieleb-

lad, romelic miznad isaxavs terorizmisa da sxva danaSaulebis wi-

naaRmdeg brZolasa da maT Tavidan acilebas.

rogorc vnaxeT, aqtualuria asocirebis xelSekrulebiT gaTva-

liswinebuli debulebebi da moTxovnebi da maTi harmonizaciis 

sakiTxebi, vinaidan garkveul danaSaulTa kategoriebi jer kidev ar 

aris asaxuli qarTul Sidasaxelmwifoebriv sivrceSi. aseve garkveul 

kiTxvis niSnebs tovebs sakiTxi imis Taobaze, Tu ramdenad efeqtu-

ri iqneba mxolod `informaciuli~ da isic, SezRuduli urTierT-

TanamSromloba saqarTvelos SemTxvevaSi. gasaTvaliswinebelia isic, 

rom kavkasiis regionSi mxolod saqarTvelos gaaCnia evropolTan 

urTierT TanamSromlobis Sesaxeb SeTanxmeba. calsaxad unda iTqvas, 

rom evropolTan dadebuli SeTanxmeba  kidev erTi mniSvnelovani el-

ementia sisxlissamarTlebrivi kuTxiT evrokavSirTan daaxloebisa, 

romelic daexmareba qveynebs ufro drouli da efeqturi operireba 

moaxdinon gansakuTrebuli safrTxis matarebeli danaSaulebze.

2004 Esser, 2018, §3, Rn. 73 ff.
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I. qonebis CamorTmeva (konfiskacia), rogorc organizebul 

danaSaulTan brZolis umniSvnelovanesi samarTlebrivi 

meqanizmi

konfiskacia SeiZleba daregulirdes materialur-samarTlebrivi 

an procesualur-samarTlebrivi normebiT, rac gulisxmobs ara mar-

to danaSaulebrivi gziT mopovebuli qonebis, aramed mis Casadenad 

gamiznuli iaraRis, saSualebisa an danaSaulebrivi gziT miRebuli Se-

mosavlis ekvivalenturi qonebis CamorTmevas. 
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1. saerTSoriso-samarTlebrivi mdgomareoba

saerTaSoriso-samarTlebrivi instrumentebidan konfiskaciasTan 

mimarTebiT gansakuTrebul yuradRebas ipyrobs oTxi umniSvelova-

nesi konvencia. esenia: gaeros 1988 wlis 19 dekembris konvencia `nar-

kotikuli saSualebebisa da fsiqotropuli nivTierebebis ukanono 

brunvis winaaRmdeg brZolis Sesaxeb~ (venis konvencia); 1990 wlis 8 

noembris konvencia `fulis gaTeTrebis, danaSaulebrivi saqmianobis 

Sedegad mopovebuli Semosavlebis moZiebis, amoRebisa da konfiska-

ciis Sesaxeb~ (strasburgis konvencia); evropis sabWos 2005 wlis 16 

maisis konvencia `danaSaulebrivi gziT miRebuli Semosavlebis ga-

TeTrebis, moZiebis, amoRebis da konfiskaciis da terorizmis dafi-

nansebis Sesaxeb~ (varSavis konvencia); gaeros 2000 wlis 15 noembris 

`transnacionaluri organizebuli danaSaulis winaaRmdeg brZolis 

konvencia~ (palermos konvencia).

1988 wlis venis konvenciis 1-li da me-5 muxlebis mixedviT, SeiZ-

leba gamoiyos ramdenime niSani, romelic konfiskaciasTan mimarTebiT 

aris saintereso: 1) igi SeiZleba iyos sasjeli an sxva iZulebiTi xasi-

aTis samarTlebrivi zoma (RonisZieba); 2) am dros damnaSaves danaSau-

lebrivi gziT miRebuli an masTan dakavSirebuli qoneba samudamod 

CamoerTmeva; 3) gamoiyeneba sasamarTlos an sxva kompetenturi orga-

nos dadgenilebis Tanaxmad; 4) sasamarTlos an kompetenturi orga-

nos dadgenilebis safuZvelze konfiskaciis uzrunvelyofad, sabanko 

angariSSi tardeba iseTi zomebi, romlebic aucilebelia finansuri 

an komerciuli dokumentebis xelmisawvdomobis an dayadaRebisaTvis; 

5) konfiskacias eqvemdebareba rogorc narkotikuli danaSaulebis sa-

gani, misi Cadenis gziT miRebuli Semosavali, kanonier sakuTrebasTan 

Sereuli danaSaulebrivi gziT miRebuli Semosavlis ekvivalenturi 

qoneba da aRniSnuli danaSaulis Casadenad gankuTvnili saSualeba.

niSandoblivia, rom konfiskaciisTvis damaxasiaTebel aRniSnul 

niSnebs, TiTqmis zedmiwevniT imeoreben zemoaRniSnuli strasburgis, 

varSavisa da palermos konvenciebic. kerZod, strasburgis konvenci-

is 1-li muxlis `a~, `b~, `c~ da `d~ qvepunqtebi, varSavis konvenciis 

1-li muxlis „a~,„b~, „c~, „d~, „g~ qvepunqtebi, palermos konvenciis me-2 

muxlis `d~, `e~, `f~ da `g~ qvepunqtebi, da me-12 muxli konfiskaciis, 

danaSaulebrivi gziT miRebuli Semosavlis, qonebis, ekvivalenturi 

qonebis, danaSaulis iaraRis msgavs definiciebs iZleva.

zemoaRniSnuli konvenciebi mxareebs avaldebuleben miiRon saTa-

nado zomebi rogorc erovnul doneze konfiskaciis Sesaxeb Sesabamisi 

samarTlebrivi bazis SeqmnisTvis, ise konvenciis xelmomwer saxelmwi-
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foebTan mWidro TanamSromlobisTvis. am mxriv, gansakuTrebiT sayu-

ra d  Reboa ama Tu im saxelmwifos mier ucxo saxelmwifos sasamarTlos 

an sxva kompetenturi organos mier konfiskaciis Sesaxeb miRebuli 

gadawyvetilebis sakuTar teritoriaze aRsrulebisTvis xelSewyoba. 

magaliTad, palermos konvenciis me-14 muxli da varSavis konvenciis 

25-e muxli xazgasmiT miuTiTebs, rom konfiskacias daqvemdebarebu-

li danaSaulebrivi gziT miRebuli Semosavlis an qonebis dabrunebi-

sas prioriteti mianiWos moTxovnis warmdgen saxelmwifos, raTa am 

ukanasknelma SeZlos kompensaciis gadaxda dazaralebulisTvis an 

danaSaulebrivi gziT miRebuli Semosavlebi Tu qoneba daubrunos 

kanonier mflobelebs. sakiTxis amgvari gadawyveta savsebiT Seesaba-

meba samarTlianobis princips.

„fulis gaTeTrebis~ Sesaxeb evropis sabWos 1990 wlis konven-

ciis safuZvelze, evropis kavSiris ministrTa sabWom 2001 wels mi-

iRo CarCo-gadawyvetileba fulis gaTeTrebis, aseve danaSaulebrivi 

gziT mopovebuli Semosavlebis da danaSaulis iaraRebis moZiebis, 

dayadaRebis, amoRebisa da konfiskaciis Sesaxeb.~2005aRniSnuli CarCo-

gadawyvetilebis me-3 muxlis mixedviT, `yoveli wevri saxelmwifo 

iRebs aucilebel RonisZiebebs, raTa uzrunvelyofil iqnas danaSau-

lebrivi gziT miRebuli Semosavlis CamorTmevis kanonmdebloba da 

misi aRsruleba, gansakuTrebiT im SemTxvevaSi, rodesac am Semosavlis 

CamorTmeva SeuZlebelia da aucilebelia misi ekvivalen turi qonebis 

CamorTmeva, rac srul SesabamisobaSi iqneba rogorc Sida, ise sxva 

wevri saxelmwifos saaRsrulebo normebTan, maT Soris ucxo saxelmwi-

fos TxovnasTan qonebis CamorTmevis brZanebis aRsrulebaze. amasTan, 

wevr saxelmwifos SeuZlia ar aRasrulos danaSaulebrivi gziT miRe-

buli Semosavlis ekvivalenturi qonebis Camo rTmeva, Tu misi Rireb-

uleba 4000 evros ar aRemateba.~2006

2. saqarTvelos materialuri sisxlis samarTlis normebi

konfiskacia da danaSaulis Casadenad gamoyenebuli iaraRis an sa-

Sualebis CamorTmeva sabWoTa periodidan moyolebuli arsebobda qa-

rTul sinamdvileSi. sisxlis samarTlis kanonmdeblobaSi konfiskacia 

ZiriTadad damatebiTi sasjelis saxed an igi mis nairsaxeobad gvevline-

2005 turava, 2010, 433.

2006 Offi cial Journal L 182, 05/07/2001 P. 0001 _ 0002.2001/500/JHA: Council Framework De-
cision of 26 June 2001 on money laundering, the identifi cation, tracing, freezing, seizing and 
confi scation of instrumentalities and the proceedsofcrime. http://eurlex.europa.eu/legalontent/EN/
TXT/HTML/?uri=CELEX:32001F0500&qid=1515659497900&from=EN- (nanaxia: 11.01.2018).



802

ba, xolo es ukanaskneli calkeul danaSaulTan mimarTebiT gamoiyene-

boda. mis gverdiT arsebobda procesualuri xasiaTis konfiskaciac. 

konfiskaciis momwesrigebeli normebi damoukidebeli saqar Tvelos ma-

terialur da procesualur sisxlis samarTalSic SenarCunda. xSirad 

iSleboda zRvari materialuri sisxlis samarTliT daregulirebul 

konfiskaciasa da saproceso konfiskacias Soris.2007

konfiskacia, romelic danaSaulis sagnis an saSualebis Camor Tmevis 

saxeliT iyo cnobili, dRes moqmed sisxlis samarTlis kodeq sSi da-

moukidebeli muxlis saxiT 2000 wlis 5 maiss ganxorcielebuli sakanon-

mdeblo cvlilebis Sedegad Caiwera. es cvlileba ganxorcielda manamde, 

vidre sisxlis samarTlis kodeqsi ZalaSi Sevidoda. ssk-is 52-e muxli im 

droisTvis iTvaliswinebda mxo lod ganzraxi danaSaulis sagnis an saSu-

alebis CamorTmevas, romlis gamoynebac gamarTlebuli iqneboda dasaxe-

lebuli sami miznidan erT-erTis misaRwevad. es miznebi iyo: 1) saxelm-

wifo da sazogadoebrivi aucilebloba; 2) calkeul pirTa uflebebisa da 

Tavisuf lebebis dacvis interesebi; 3) axali danaSaulis Tavidan acileba. 

2005 wlis 28 dekembramde, vidre ganxorcieldeboda ssk-Si cvlile-

bebi, danaSaulis sagnis an saSualebis CamorTmeva ar iyo sasjelis saxe 

da gamoiyeneboda mxolod ori danaSaulis mimarT.2008 amgvari daskvnis 

saSaulebas ssk-is me-40 da 41-e muxlebis imdroindeli redaqcia iZle-

va. ssk-is 40-e muxlSi igi ar gvxvdeba sasjelTa CamonaTvalSi, xolo 

41-e muxlis me-3 nawili danaSaulis sagnis an saSualebis CamorTmevas 

pirdapir moixseniebs sisxlissamarTlebriv iZulebiT RonisZiebad. 

ssk-Si 2005 wlis 28 dekembers ganxorcieloebuli cvlilebebis 

Semdeg, ssk-is 52-e muxli qonebis CamorTmevad aris dasaTaurebuli. 

qonebis CamorTmeva am droidan ukve damatebiTi sasjelis saxea (ix. 

ssk-is me-40 muxlis `k~ qvepunqti da ssk-is 41-e muxlis me-2 nawili). 

ssk-is 52-e muxlSi ukanaskneli cvlileba ganxorcielda 2010 wlis 24 

seqtembers, romelic terminologiuri xasiaTis iyo da SesabamisobaSi 

movida saqarTvelos sisxlis samarTlis saproceso kanonmdeblobas-

Tan, kerZod, kanonmdebelma amoiRo termini `eWvmitanili.~ 

dabolos, garkveuli saxis daTqmebi arsebobs sssk-Si sasjelisa-

gan gaTavisuflebisas qonebis CamorTmevasTan dakavSirebiT. kerZod, 

mas Semdeg, rac qonebis CamorTmeva damatebiTi sasjelis saxiT arse-

bobs, sasjelis moxdisgan pirobiT vadamde gaTavisuflebisas ZiriTad 

sasjelTan erTad piri Tavisufldeboda damatebiTi sasjelisganac, 

Tumca es ar exeboda qonebis CamorTmevas. amgvari gamonaklisi ukve 

2007 sulaqveliZe, 2012, 895-917.

2008 es danaSaulebia: ssk-is 214-e muxli (sabaJo wesis darRveva) da ssk-is 344-e 

muxli (saqarTvelos saxelmwifo sazRvris ukanonod gadakveTa).



803

aRar moqmedebs 2006 wlis 28 aprilis sakanonmdeblo cvlilebis Sem-

deg (ssk-is 72-e muxlis 1-li nawili). gamonaklisi kvlav darCa sxva 

muxlSi, rodesac sasjelis mouxdeli nawili icvleba ufro msubuqi 

saxis sasjeliT (ssk-is 73-e muxlis 1-li, me-3, 31-e nawilebi). analo-

giur Canawers iTvaliswinebs saqarTvelos sisxlis samarTlis sapro-

ceso kanonmdebloba (sssk-is 285-e muxlis me-3, me-4, me-41 nawilebi), 

rac ar unda iyos gamarTlebuli.

 

3. saqarTvelos sisxlis samarTlis saproceso kanonmdeblobiT 

gaTvaliswinebuli normebi

saqarTvelos sisxlis samarTlis saproceso kodeqsi Seicavs ram-

denime specialur normas, romelic danaSaulebrivi gziT mopovebuli 

qonebis, Semosavlis, danaSaulis sagnis an saSualebis konfiskacias da 

TviT konfiskaciis uzrunvelyofas emsaxureba.

sssk-is 1241 muxli saSualebas iZleva sasamarTlos ganCinebiT 

prokuraturam moiZios, daadginos is qoneba, romelic unda CamoerT-

vas msjavrdebuls an ganaxorcielos sabanko angariSis monitoringi 

ukve danaSaulis ganxorcielebis procesSi.

gansakuTrebul yuradRebas ipyrobs qonebaze yadaRis dadebis sap-

roceso regulaciebi, romlebic ara mxolod, zogadad, danaSaulebri-

vi saqmianobis winaaRmdeg mimarTuli `ekonomikuri~ berketia, aramed 

igi pirdapir miTiTebas akeTebs ukanono Semosavlis legalizaciis, 

qurduli samyaros da sxva organizebuli danaSaulis Camdenis, misi na-

Tesavebis an masTan dakavaSirebuli pirebis qonebaze yadaRis dadebis 

safuZvlebze. sssk-is 151-e muxliT qonebaze yadaRis dadebisas sa-

samarTlos kontrolis meqanizmia Cadebuli.

qonebis CamorTmevis (konfiskaciis) ganxorcielebis maRal stan-

dartze miuTiTebs isic, rom saqarTvelos sisxlis samarTlis sapro-

ceso kodeqsis Sesabamisi normebi pirdapir miuTiTebs qonebis CamorT-

mevasa da konfiskaciaze. magaliTad, ganaCenSi an sisxlissamarTlebrivi 

devnis an/da gamoZiebis Sewyvetis Sesaxeb gadawyvetilebaSi, romelic 

nivTier mtkicebulebebs exeba, unda mieTiTos, rom, Tu danaSaulis 

iaraRi an sagani Rirebulebis armqonea unda ganadgurdes, xolo, Tu 

mas raime Rirebuleba aqvs unda ganxorcieldes saproceso konfiska-

cia (sssk-is 81-e muxlis 1-li nawilis `a~ qvepunqti~); winasasmarTlo 

sxdomaze mosamarTlem sxva sakiTxebTan erTad unda ganixilos Suam-

dgomloba saproceso konfiskaciis uzrunvelyofis mizniT (sssk-is 

219-emuxlis me-4 nawili); zogadi norma, romelic aRwers sasamarT-
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los mier ganaCenis dadgenisas gadasawyveti sakiTxebis Tanmimdevro-

bas, pirdapir miuTiTebs, rom mosamarTlem unda ganixilos SesaZlo 

saproceso konfiskaciis uzrunvelyofis RonisZiebebis sakiTxi (sssk-

is 260-e muxlis 1-li nawilis `z~ qvepunqti); rogorc gamamtyunebel, 

ise gamamarTlebeli ganaCenis sarezolucio nawilSi detalurad unda 

aRweros mosamarTlem qonebis CamorTmevis da saproceso konfiskaciis 

sakiTxi (sssk-is 274-e muxlis 1-li nawilis `i~ qvepunqti da sssk-is 276-e 

muxlis `d~ qvepunqti).

saqarTvelos sisxlis samarTlis saproceso kanonmdeblobiT aseve 

dadgenilia Sesabamisi saproceso regulaciebi iseTi SemTxvevisTvis 

Tu saqarTvelos moqalaqe ucxo saxelmwifos sasamarTlos mier msjav r -

debulia iseTi danaSaulis CadenisaTvis, romlisTvisac saqarTvelos 

samoqalaqosaproceso kodeqsiT gaTvaliswinebulia ukanono an/da 

dausabuTebeli qonebis CamorTmeva (sssk-is 290-e muxli). 

4. saerTaSoriso normebTan Sesabamisoba

saqarTvelos sisxlis samarTlis kanonmdeblobiT gaTvaliswine-

buli qonebis CamorTmevis ZiriTadi maxasiaTeblebi SesabamisobaSia 

saerTaSoriso-samarTlebriv instrumentebSi qonebis CamorTmevisTvis 

(konfiskaciisTvis) damaxasiaTebel ZiriTad niSnebTan. kerZod, saqa-

rTvelos ssk-is 52-e muxlis mixedviT, qonebis CamorTmeva  damatebiTi 

sasjelia, usasyidlo xasiaTisaa da iniSneba sasamarTlos mier. aRniS-

nuli sasjelis aRsrulebisas konfiaskacias SeiZleba daeqvemdebaros:

1) danaSaulis sagani an iaraRi, e.i. iseTi nivTebi, romlebic ganz-

raxi danaSaulis Casadenad ukve gamoiyena damnaSavem; 2) ganzraxi dana-

Saulis Casadenad gamiznuli nivTi, e.i. aq igulisxmeba iseTi nivTebi, 

romlebic ar yofila jer gamoyenebuli danaSaulis Casadenad; 3) dana-

SauliT mopovebuli qoneba (ix. ssk-is 52-e muxlis 1-li nawili).

amgvari dayofa mniSvnelovania, radgan ssk-is 52-e muxlis me-2 

nawilis mixedviT, danaSaulis sagnis an/da iaraRis, danaSaulis Casa-

denad gamiznuli nivTis CamorTmeva SeiZleba sami miznidan erT-erTis 

misaRwevad. es miznebia: 1) saxelmwifo da sazogadoebrivi aucileblo-

ba; 2) calkeul pirTa uflebebisa da Tavisuflebebis dacva; 3) axali 

danaSaulis Tavidan acileba.

qonebis konfiskaciasTan mimarTebiT saqarTvelos sisxlis samar-

Tlis saproceso kanonmdeblobiT, sxva normatiuli aqtebiT dadge-

nili debulebebi, romlebic exeba, magaliTad, sabanko angariSebis 

dayadaRebas, qonebis CamorTmevis saproceso uzrunvelyofas da sxv., 
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SesabamisobaSia saerTaSoriso xasiaTis normebTan. ukanono Semosavlis 

legalizaciasTan brZolis mizniT qarTul kanonmdeblobaSi Seqmnili 

normebi SesamisobaSia rogorc CamorTmevis Sesaxeb gadawyvetile-

bebis mimarT ormxrivi aRiarebis principis gamoyenebis Sesaxeb~ 2006 

wlis 6 oqtombris evrokavSiris sabWos CarCo-gadawyvetilebasTan, ise 

`danaSaulebrivi gziT miRebuli Semosavlebis, danaSaulisa da qone-

brivi Rirebulebebis CamorTmevis Sesaxeb~ 2005 wlis 24 Tebervlis 

evrokavSiris sabWos CarCo-gadawyvetilebasTan.2009

II. ukanono Semosavlis legalizacia

ukanono Semosavlis legalizaciasTan brZola organizebuli dana-

Saulis gamovlinebis nebismieri formis winaaRmdeg mimarTuli strate-

giis Semadgeneli nawilia. saqarTvelos sakanonmdeblo xelisuflebis 

upirvelesi amocanaa fexi auwyos e.w. `fulis gaTeTrebis~ winaaRmdeg 

civilizebuli qveynebis erTobliv Zalisxmevas.

1. saerTaSoriso-samarTlebrivi mdgomareoba

saerTaSoriso samarTalSi ukanono Semosavlis legalizebis niSne-

bi mocemulia gaeros 1988 wlis 19 dekembris konvenciaSi `narkotiku-

li saSualebebisa da fsiqotropuli nivTierebebis ukanono brunvis 

winaaRmdeg brZolis Sesaxeb~ (venis konvencia). aRniSnuli konvencia 

miuTiTebs im obieqtur da subieqtur niSnebze, romlebic narkotiuli 

danaSaulis Sedegad miRebuli Semosavlis legalizebas axasiaTebs.

rogorc cnobilia, piri araa valdebuli amtkicos sakuTari udana-

Sauloba. danaSaulis mtkicebis tvirTi prokuraturis funqciaa. Tum-

ca, 1988 wlis venis konvenciis me-5 muxlis (konfiskacia) me-7 punqti 

pirdapir miuTiTebs im sagamonakliso SemTxvevaze, rodesac konvenci-

is xelmomwer mxareebs ufleba aqvT sagamonakliso SemTxvevad dauSvan 

da mtkicebis tvirTi braldebulze gadaitanon. 

ukanono Semosavlis legalizaciis sawinaaRmdego samarTlebriv 

aqtebSi, Tamamad SeiZleba iTqvas, rom yvelaze mniSvnelovania 1990 

wlis 8 noembris konvencia `fulis gaTeTrebis, danaSaulebrivi 

saqmianobis Sedegad mopovebuli Semosavlebis moZiebis, amoRebisa 

da konfiskaciis Sesaxeb~ (strasburgis konvencia). am ukanasknelma da-

naSaulad gamoacxada ara mxolod narkobiznesis, aramed sxva danaSau-

lebrivi saqmianobidan miRebuli fulis legalizaciac. saqarTvelo 

2009 aRniSnuli CarCo-gadawyvetilebebis Sesaxeb dawvr. turava, 2010, 307-326.
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am konvencias miuerTda 2004 wlis 17 Tebervals da ZalaSi Sevida 1 

seqtembers.

saerTaSoriso-samarTlebrivi aqtebidan aseve aRsaniSnavia: evro-

pis sabWos 2005 wlis 16 maisis konvencia danaSaulebrivi gziT miRe-

buli Semosavlebis gaTeTrebis, moZiebis, amoRebis da konfiskaciis 

da terorizmis da finansebis Sesaxeb~ (varSavis konvencia), romelic 

saqarTveloSi amoqmedda 2014 wlis 1 maiss da gaeros 2000 wlis 15 

noembris `transnacionaluri organizebuli danaSaulis winaaRmdeg 

brZolis konvencia~ (palermos konvencia), romelic saqarTvelos mier 

ratificirebulia 2006 wlis 7 ivniss. saqarTveloSi amoqmedda 2006 

wlis 5 oqtombers. aRniSnuli konvenciebi gansazRvraven fulis gaTeT-

rebasTan dakavSirebul danaSaulebs, gaTeTrebis process, pirdapir 

xazgasmas akeTeben iuridiuli piris pasuxismgeblobaze da miuTiTeben 

sxva mniSvnelovan sakiTxebze, romelebic aucilebelia ukanono Semo-

savlis prevenciisTvis.

fulis gaTeTrebis winaaRmdeg brZolis mizniT, evrokavSiris sab-

Wom 2001 wlis 26 dekembers miiRo CarCo-gadawyvetileba, romelic Za-

laSi Sevida 2001 wlis 6 ivliss.2010 2001 wlis 16 oqtombers gamoica 

sisxlis samarTlis saqmeebze urTierTdaxmarebis Sesaxeb evrokavSiris 

SeTanxmebis (2000 wlis 29 maisi) damatebiTi oqmi, romliTac saxelmwi-

feobi valdebuli iqnebian iseTi zomebi miiRon TanamSomlobisTvis, rom 

daubrkoleblad iqnas miRebuli informacia sabanko saidumloebidan, 

Tuki fulis gaTeTrebis sawinaaRmdego moqmedebebi mimdi nareobs.2011

dasasruls, ukanono Semosavlis legalizebis sawinaaRmdego samar-

Tlebrivi bazis formirebis saerTaSoriso valdebulebis kuTxiT, uaR-

resad mniSvnelovania saqarTvelo-evrokavSiris asocirebis SeTanx-

mebis me-19 da 116-e muxlebi, sadac, miTiTebulia danaSaulebrivi gziT 

mopovebuli qonebis legalizebis aRkveTisaTvis xelmomwer mxareebs 

Soris ganuxrel TanamSomlobasa da efeqturi zomebis SemuSavebaze.

2. SidasamarTlebrivi mdgomareoba

ukanono Semosavlis legalizaciis winaaRmdeg mimarTuli erovnul 

doneze moqmedi samarTlebrivi aqtebidan aRsaniSnavia 2003 wlis 6 ivni-

sis saqarTvelos kanoni `ukanono Semosavlis legalizaciis aRkveTis 

xelSewyobis Sesaxeb.~ aqve isic aRsaniSnavia, rom kanonebTan erTad 

ukanono Semosavlebis legalizaciis sawinaaRmdego samarTlebrivi 

2010 turava, 2010, 60.

2011 turava, 2010, 60.
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aqtebis SemuSavebaSi parlamentis garda aqtiur monawilebas iRebs 

rogorc mTavroba, ise sxva organizaciebic (magaliTad, saqarTvelos 

erovnuli banki, saqarTvelos iusticiis saministro, saqarTvelos 

finansTa saministro da sxv.). saqarTvelos samarTlebrivi aqtebis 

safuZvelze es ukanaskneli organoebi aseve axorcieleben ukanono Se-

mosavlebis legalizaciaze monitoringis ganmaxorcielebel pirebze 

zedamxedvelobas.

gansakuTrebul yuradRebas ipyrobs ̀ fulis gaTeTrebisa da tero-

rizmis dafinansebis winaaRmdeg brZolis strategiisa da samoqmedo 

gegmis damtkicebis~ Sesaxeb saqarTvelos mTavrobis 2014 wlis 18 mar-

tis №236 dadgenileba.2012

saqarTveloSi fulis gaTeTreba kriminalizebul iqna 1996 wlis 29 

oqtombers (wina moqmedi ssk-is 1651 muxli (arakanonieri gziT mopove-

buli fuladi saxsrebis legalizeba).

2000 wlis 1-li ivnisidan amoqmedda axali sisxlis samarT-

lis kodeq si, romelmac axleburad gansazRvra ukanono Semosavlis 

legali zaciis sakanonmdeblo niSnebi. Tavdapirvelad ukanono Semo-

savlis legalizaciis dasjadoba mxolod erTi, ssk-is 194-e muxliT 

ganisazRvreboda, xolo 2008 wlis 19 marts ssk-s daemata 1941 muxli 

(ukanono Semosavlis legalizaciis gziT mopovebuli qonebiT sargeb-

loba, qonebis SeZena, floba an gasaReba). 

moqmedi ssk-is 194-e muxlSi cvlilebebi rvajer ganxorcielda.

3. harmonizaciis Sedegebi

saerTaSoriso valdebulebis Sesrulebad unda CaiTvalos is, rom 

1996 wlidan saqarTveloSi danaSaulad aris gamocxadebuli ukanono 

Semosavlis legalizacia.

misasalmebelia, rom 2005 wlis 28 dekembris sakanonmdeblo cvli-

lebebiT pirvelad mieTiTa ssk-Si, rom ukanono Semosavali mxolod 

danaSaulebrivi gziT mopovebuli qonebaa. 2003 wlis 6 ivnisis ̀ ukanono 

Semosavlis legalizaciis aRkveTis xelSewyobis Sesaxeb~ saqarTvelos 

kanonis me-2 muxlSi Semosavali sakmaod farTod aris gagebuli da 

sisxlis samarTlis kanonmdeblobis darRveviT, anu danaSaulis Cade-

nis gziT miRebul SemosavalTan erTad nebismieri samarTaldarRveviT 

2012 aRniSnul dadgenilebas win uZRvoda saqarTvelos mTavrobis 2013 wlis 23 

dekemberis №352 dadgenileba `fulis gaTeTrebisa da terorizmis dafinansebis 

winaaRmdeg brZolis strategiisa da samoqmedo gegmis SemmuSavebeli da misi Ses-

rulebis koordinaciis ganmaxorcielebeli uwyebaTaSorisi sabWos Seqmnisa da de-

bulebis damtkicebis Sesaxeb.~ 
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miRebuli Semosavalia nagulisxmebi. arasworad unda CaiTvalos is, 

rom 2007 wlis 4 ivlisidan danaSaulebrivi gziT mopovebuli qonebis 

nacvlad predikatulad CaiTvala nebismieri samarTldarRveviT miRe-

buli Semosavali. kanonis sityvasityviTi ganmarteba winaaRmdegobaSi 

modis konvenciebTan. magaliTad, 2005 wlis 16 maisis varSavis kon-

venciis 1-li muxlis `e~ qvepunqti, romelic predikatulad mxolod 

sisxlis samarTliT dasjad qmedebebs Tvlis; 1990 wlis 8 noembris 

strasburgis konvenciis 1-li muxlis `a~ da `e~ punqtebs, romelic 

Semosavlad da `ZiriTad~ danaSaulad anu predikatul qcevad mxo-

lod sisxlis samarTlis kanoniT gaTvaliswinebul qmedebebs miiCnevs. 

saqar Tvelos konstituciis me-4 muxlis me-5 punqtisa da `normatiuli 

aqtebis Sesaxeb~ saqarTvelos organuli kanonis me-7 muxlze dayrd-

nobiT, sisxlis samarTlis kodeqsi ierarqiulad dabla dgas saerTa-

Soriso xelSekrulebasTan SedarebiT. Sesabamisad, ssk-is 194-e mux-

lis Canaweri `ukanono~ unda ganimartos SezRudviT da predikatul 

samarTaldarRvevaSi mxolod danaSauli unda moviazroT. es iqneba 

konvenciis Sesabamisi ganmarteba.

rac Seexeba ssk-is 194-e muxlSi sakanonmdeblo cvlilebis Sedegad 

Sesul cvlilebas, romelmac gaafarTova danaSaulis sagani dausabu-

Tebeli qonebis mimatebiT, amgvari cvlileba Seesabameba 1988 wlis ve-

nis konveciis me-5 muxlis me-7 punqts.

2005 wlis 16 maisis varSavis konvenciis me-10 muxli da 2000 wlis 

15 noembris palermos konvenciis me-10 muxlebis moTxovnaa, rom dawes-

des iuridiuli piris sisxlissamarTlebrivi pasuxismgebloba. aRniS-

nul konvenciebTan sisxlis samarTlis kanonmdeblobis SesabamisobaSi 

moyvanisTvis gadadgmul nabijad unda CaiTvalos ssk-Si 2006 wlis 25 

ivlisis sakanonmdeblo cvlilebeba, riTac dawesda ukanono Semosav-

lis legalizaciisTvis iuridiuli piris sisxlissamarTlebrivi pasux-

ismgebloba.

III. terorizmi

1. Sesavali

damoukideblobis mopovebis Semdeg saqarTvelom transanaciona-

lur organizebul danaSaulobasTan, maT Soris terorizmTan brZolis 

sferoSi arsebul mraval saerTaSoriso konvencias Tu xelSekrule-

bas moawera xeli.2013terorizmis winaaRmdeg mimarTuli erToblivi 

2013 aqve aRsaniSnavia, rom saqarTvelos mier ratificirebulia yvela is konven-

cia, romelic, marTalia, mTlianobaSi araa mimarTuli terorirzmis winaaRmdeg, 
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RonisZiebebis ganxorcielebis mizniT msoflios mraval qveyanasTan 

xeli moewera ormxriv Tu mravalmxriv xelSekrulebebs. magaliTad, 

2014 wlis 4 agvistos saqarTvelos mTavrobis #466 dadgenilebiT Za-

laSi Sevida 2014 wlis 9 ivliss qalaq berlinSi xelmowerili SeTanx-

meba ̀ saqarTvelos mTavrobasa da germaniis federaciuli respublikis 

mTavrobas Soris organizebuli danaSaulis, terorizmisa da sxva mZime 

danaSaulebis winaaRmdeg brZolaSi TanamSromlobis Sesaxeb~. SeTanxme-

ba iTvaliswinebs organizebuli danaSaulis, terorizmis, adamianis si-

cocxlisa da janmrTelobis winaaRmdeg mimarTuli danaSaulebis, nar-

kotikuli danaSaulis, iaraRis ukanono brunvis, adamianiT vaWrobis, 

ukanono migraciis, sakuTrebis winaaRmdeg mimarTuli danaSaulebis, 

kiberdanaSaulisa da sxva danaSaulebis winaaRmdeg brZolaSi mxareebs 

Soris TanamSromlobas rogorc operatiuli, aseve araoperatiuli 

mimarTulebiT. 

2. terorizmTan brZolis saerTaSoriso-samarTlebrivi normebi

terorizmis winaaRmdeg brZolis kuTxiT gansakuTrebul yuradRe-

bas ipyrobs Semdegi saerTaSoriso xasiaTis samarTlebrivi aqtebi:

   evropis sabWos 2005 wlis16 maisiskonvencia `danaSaulebrivi 

gziT miRebuli Semosavlebis gaTeTrebis, moZiebis, amoRebis da kon-

fiskaciis da terorizmis dafinansebis Sesaxeb~ (varSavis konvencia), 

romelic ratificirebulia saqarTvelos mier 2013 wlis 4 oqtombers;

  2005 wlis 13 aprilis gaeros konvencia `birTvuli terorizmis 

aqtebis aRkveTis Sesaxeb~ saerTaSoriso konvenciasTan SeerTebis Tao-

baze~ saqarTvelos prezidentis 2010 wlis 6 aprilis №211 brZanebu-

leba;

   saqarTvelos parlamentis 2004 wlis 26 oqtombris №522 dadge-

nilebiT ratificirebulia strasburgis 1977 wlis 22 ianvris `teroriz-

Tumca masSi Semavali normebi teroristuli danaSaulTa niSnebis dasaxasiaTeblad 

gamoiyeneba. magaliTad, 1972 wlis 10 aprilis konvencia `baqteriologiuri (bi-

ologiuri) da toqsikuri iaraRis SemuSavebis, warmoebisa da maragis dagrovebis 

akrZalvis da maTi ganadgurebis Sesaxeb~, 1980 wlis 3 martis konvencia `birT-

vuli masalis fizikuri dacvis Sesaxeb~, 1993 wlis konvencia `qimiuri iaraRis Se-

muSavebis, warmoebisa, dagrovebisa da gamoyenebis akrZalvisa da misi ganadgurebis 

Sesaxeb~, venis 1961 wlis konvencia `diplomatiuri urTierTobis Sesaxeb~, ve-

nis1963 wlis konvencia `sakonsulo urTierTobis Sesaxeb~, 1973 wlis 14 dekembris 

konvencia `saerTaSoriso dacviT mosargeble pirebis, maT Soris diplomatiuri 

agentebis winaaRmdeg danaSaulTa aRkveTisa da dasjis Sesaxeb~, 1969 wlis kon-

vencia `specialuri misiebis Sesaxeb~, gaeros 1979 wlis 18 dekembris konvencia 

`mZevlad xelSi CagdebasTan brZolis Sesaxeb~.
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mis aRkveTis Sesaxeb evropuli konvenciis Semsworebeli oqmi~;

   saqarTvelos parlamentis 2002 wlis 7 ivlisis №1486 dadge-

nilebiT ratificirebulia 2000 wlis 10 ianvris gaeros konvencia 

`teroriz mis dafinansebis aRkveTis Sesaxeb~;

  saqarTvelos prezidentis 2003 wlis 24 seqtembris №459 brZanebu-

lebiT damtkicda da ZalaSi Sevida 1998 wlis 12 ianvaris konvencia 

`teroristuli dabombvis winaaRmdeg brZolis Sesaxeb~ (niu-iorkis 

konvencia); 

  saqarTvelos parlamentis 1997 wlis 26 oqtombris №522 dadge-

nilebiT ratificirebulia, xolo ZalaSi Sevida 2001 wlis 15 marts, 

1977 wlis 27 ianvris strasburgis `terorizmis winaaRmdeg brZolis 

Sesaxeb evropuli konvencia~.

saqarTvelo-evrokavSiris asocirebis SeTanxmebaSi terorizmTan 

ganuxreli brZolis Sesaxeb ramdenime adgilze aris xazgasmuli. ker-

Zod, miuxedavad imisa, rom zogadi principebis me-2 muxlSi, teroriz-

mic transnacionalur organizebul danaSaulTa ricxvSi moiazreba, 

masTan brZola gansakuTrebulad aris gamoyofili. aRniSnuli SeTanx-

mebis me-12, me-19 da 116-e muxlebic aseve pirdapir miuTiTeben xel-

momweri saxelmwifos valdebulebas terorizmis gamovlinebis nebismi-

er formis prevenciisa da mis winaaRmdeg brZolis sferoSi erToblivi 

moqmedebis Sesaxeb. 

saqarTvelo-evrokavSiris asocirebis SeTanxmebis me-20 muxlis 

(TanamSromloba terorizmTan brZolis sferoSi) (a) qvepunqtiT saqar-

Tvelom teroristul danaSaulTa kriminalizaciis valdebuleba aiRo. 

amgvari valdebulebis aReba, bunebrivia, ar niSnavs imas, rom saqarT-

velo-evrokavSiris asocirebis SeTanxmebamde saqarTvelos ar gaaCnda 

terorizmTan represiuli samarTlebrivi meqanizmebiT brZolis nor-

matiuli baza da gamocdileba.

terorizmis winaaRmdeg brZolis 2002 wlis 13 ivnisis CarCo-

gadawyvetilebiT, evrokavSiris doneze pirvelad ganisazRvra tero-

ristuli danaSaulis qmedebis Semadgenlobebis niSnebisa da maTTvis 

sanqciebis Sesaxeb erTiani minimaluri debulebebi. teroristul dana-

Saulebze informaciis gacvlisa da TanamSromlobis Sesaxeb 2005 wlis 

20 seqtembris evrokavSiris sabWos gadawyvetileba ki, miznad isaxavs 

wevr saxelmwifoTa Soris informaciis gacvlis gaZlierebas. 2008 

wlis 28 noembers evrokavSiris sabWom miiRo CarCo-gadawyvetileba 

terorizmis winaaRmdeg brZolis Sesaxeb 2002 wlis 13 ivnisis CarCo-

gadawyvetilebaSi cvlilebebis Setanis Taobaze.2014

2014 turava, 2010, 436.
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3. erovnuli kanonmdebloba da saerTaSoriso-samarTlebrivi 

normebis implementaciis Sedegebi

Sidasaxelmwifoebrivi kanonebidan, upirveles yovlisa, aRsaniS-

navia 2007 wlis 27 ivnisis saqarTvelos `kanoni terorizmTan brZo-

lis Sesaxeb~. es kanoni SesabamisobaSia saerTaSoriso-samarTlebriv 

aqtebTan, xolo igi, Tavis mxriv, safuZvlad udevs moqmed sisxlis 

samarTlis kanonmdeblobas. aRniSnuli kanonis me-20 muxlSi xazgas-

mulia, rom `saerTaSoriso xelSekrulebebisa da SeTanxmebebis Tanax-

mad, saqarTvelo terorizmTan brZolis sferoSi TanamSromlobs ucxo 

qveynebTan, maT samarTaldamcav organoebTan, sasamarTloebTan da 

specialur samsaxurebTan, agreTve im saerTaSoriso organizaciebTan, 

romlebic axorcieleben saerTaSoriso terorizmTan brZolas.~

terorizmTan brZolis sferoSi yuradRebas iqcevs, saqarTvelos 

mTavrobis 2014 wlis 26 martis №254 dadgenileba qveyanaSi kontrte-

roristuli saqmianobis organizebisa da terorizmTan brZolis subi-

eqtebis saqmianobis koordinaciis wesis Sesaxeb, romlis mixedviTac, 

saqarTvelos saxelmwifo usafrTxoebis samsaxuri kontrteroristu-

li saqmianobis kordinacias kontrteroristuli centris meSveobiT 

axorcielebs.

terorizmTan brZolis winaaRmdeg da prevenciis sakiTxSi gamoce-

mulia araerTi mniSvnelovani brZaneba saqarTvelos erovnuli bankis 

prezidentis mier.

saqarTvelos xelisuflebis mier terorizmTan brZolis Sesa-

xeb gatarebuli sisxlis samarTlis politikis maRal standartze 

miuTiTebs isic, rom `terorizmTan brZolis Sesaxeb~ saqarTvelos 

kanonis 24-e muxlis mixedviT, `terorizmTan brZolisas saqarTvelos 

kanonmdeblobis zust da erTgvarovan Sesrulebas zedamxedveloben 

saqarTvelos generaluri prokurori da saqarTvelos kanonmdeb-

lobiT gansazRvruli specialurad uflebamosili prokurori~. 

aseve niSandoblivia saqarTvelos sisxlis samarTlis saproceso 

kanonmdeblobis pirdapiri daTqmac imis Sesaxeb, rom sasamarTlos 

ufleba aqvs, mowmis movaleobis Sesrulebisagan gaaTavisuflos: 

`kontr teroristuli an/da specialuri operaciis monawile piri 

(mis profesiul movaleobasTan dakavSirebiT), romlis saqmianobac 

gasaidu mloebulia da am saqmianobis amsaxveli dokumentebi, masalebi 

da sxva monacemebi saxelmwifo saidumloebas miekuTvneba~ (sssk-is 50-e 

muxlis me-3 nawilis `d~ qvepunqti).

procesualur-samarTlebrivi kuTxiT sayuradReboa is, rom saqar-

Tvelos sisxlis samarTlis kodeqsis 323-e muxlis SeniSvnaSi veRar 



812

vxvdebiT e.w. wamaxalisebel normas, romlis mixedviTac, `sisxlissa-

marTlebrivi pasuxismgeblobisagan ganTavisufldeba teroristuli 

aqtis momzadebaSi monawile piri, romelic xelisuflebis organos 

drouli gafrTxilebiT an sxvagvarad Seuwyobs xels teroristuli 

aqtis Tavidan acilebas da Tu mis qmedebaSi ar aris sxva danaSaulis 

niSnebi.~ amgvari e.w. postkriminaluri wamaxalisebeli normis amoReba 

gamarTlebulia terorizmTan gaZlierebuli brZolis politikidan 

gamomdinare. amgvari cvlileba nawilobriv Seesabameba terorizmis 

winaaRmdeg brZolis 2002 wlis 13 ivnisis CarCo-gadawyvetilebis me-6 

muxls, radgan, marTalia, am ukanasknelidan naTlad gamomdinarebs, 

rom sisxlissamarTlebrivi pasuxismgeblobisgan srulad gaTavi-

sufleba msgavs situaciebSi akrZalulia, Tumca iqve vxvdebiT dis-

poziciur moTxovnas sasjelis Semsubuqebis kuTxiT, romelzec spe-

cialuri norma saqarTvelos ssk-Si ar arsebobs.

terorizmTan brZolis saerTaSoriso valdebulebebis Sesrulebis 

uzrunvelsayofad ukanasknel wlebSi iqmneboda specialuri normebi, 

Tumca amgvarma kazuistikam calkeul SemTxvevebSi rigi uxerxulo-

bani warmoSva. aseTi damatebebis ganxorcieleba, marTalia, sityvasit-

yviTi interperetaciiT Seesabameba terorizmis winaaRmdeg brZolis 

2002 wlis 13 ivnisis CarCo-gadawyvetilebis 1-el da me-3 muxlebs, mag-

ram absoluturad gaumarTlebelia saqarTvelos ssk-is sakanonmde-

blo teqnikisa da mocemul terminTa swori interpretaciis kuTxiT. 

zemoaRniSnuli normebis Semotanam araTu srulyo qarTuli sisxlis 

samarTlis kanonmdebloba, aramed  kvalifikaciis sakiTxebSi rigi 

problemebi gamoiwvia.2015

IV. fulis gayalbeba

1. saerTaSoriso-samarTlebrivi mdgomareoba

1929 wlis 20 aprilis Jenevis `yalbi fulis winaaRmdeg brZolis 

Sesaxeb~ konvencias saqarTvelo SeuerTda saqarTvelos parlamentis 

2000 wlis 28 ivnisis №421-is dadgenilebiT, xolo mis damatebiT oqms 

_ №422-is dadgenilebiT.

aRniSnuli konvenciis mixedviT, xelmomweri saxelmwifoebi valde-

bulni arian fulis gayalbebasTan dakavSirebuli qmedebani, rogori-

caa valutis gayalbeba an sxva saSualebiT Secvla, mimoqcevaSi gaSveba, 

qveyanaSi Setana, miReba an SeZena mimoqcevaSi gaSvebis mizniT, aRniS-

2015 saqarTvelos sisxlis samarTlis kodeqsSi teroristul danaSaulebTan mimarTe-

biT arsebuli zogierTi xarvezis Sesaxeb dawvrilebiT ix. dvaliZe, DGStZ, 2017.
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nuli qmedebebis Cadenis mcdeloba an nebismieri ganzraxi monawileoba 

maT CadenaSi, iseTi xelsawyoebisa da nawilebis damzadeba, miReba an 

SeZena, romlebic specialurad valutis gasayalbeblad an Sesacvle-

lad aris gamiznuli (me-3 muxli), danaSaulad gamoacxadon (me-4 muxli). 

aseve konvencia xazgasmiT miuTiTebs, rom dasjadobisTvis gansxvaveba 

ar unda gakeTdes erovnul da ucxour valutebs Soris (me-5 muxli).

analogiuri xasiTis debulebebi mocemulia ̀ evros mimoqcevaSi Ses-

vlasTan dakavSirebiT gayalbebisgan sisxlissamarTlebrivi sasjele-

biT da sxva saxis sanqciebiT dacvis gaZlierebis Sesaxeb~ evropis sab-

Wos 2000 wlis 29 maisis CarCo-gadawyvetileba.2016yuradRebas iqcevs 

aRniSnuli CarCo-gadawyvetilebis me-6 muxlis me-2 punqti, romlis 

mixedviTac, fulis gayalbebasTan dakavSirebuli danaSaulebrivi 

qmedebebisTvis sanqciis saxiT dawesebuli unda iyos Tavisuflebis 

aRkveTa aranakleb rva wlis vadiT. aqve mocemulia ZiriTadi debule-

bebi iuridiuli piris sisxlissamarTlebrivi pasuxismgeblobis Ses-

axeb (me-8 da me-9 muxlebi).

fulis gayalbebis winaaRmdeg saerTaSoriso Zalisxmevis gaZ-

lierebis aucileblobaze miuTiTebs isic, rom 1929 wlis 20 aprilis 

Jenevis `yalbi fulis winaaRmdeg brZolis Sesaxeb~ konvenciis me-6 

muxli xelmomwer saxelmwifoebs avaldebulebs fulis gayalebebas-

Tan dakavSirebuli danaSaulebrivi qmedebisTvis ucxo saxelmwifos 

mier miRebuli gamamtyunebeli ganaCeni safuZvlad daedos danaSaulis 

recidivs. analogiuria, `evros mimoqcevaSi SesvlasTan dakavSirebiT 

gayalbebisgan sisxlissamarTlebrivi sasjelebiT da sxva saxis san-

qciebiT dacvis gaZlierebis Sesaxeb~ evropis sabWos 2000 wlis 29 mai-

sis CarCo-gadawyvetilebis me-9a muxli (nasamarTlobis aRiareba)2017

dasasrul, Jenevis konvenciis me-11 muxliT, dadgenilia yalbi 

valutis amoRebisa da konfiskaciis valdebuleba. msgavsi SesaZle-

bloba qarTuli kanonmdeblobiTac aris gaTvaliswinebuli.

2016 Offi cial Journal L 140 , 14/06/2000 P. 0001 _ 0003. Council framework Decision of 29 May 
2000 on increasing protection by criminal penalties and other sanctions against counterfeiting in 
connection with the introduction oftheeuro: http://eurlex.europa.eu/legalcontent/EN/TXT/HTML/?u
ri=CELEX:32000F0383&qid=1512115472789&from=EN (nanaxia: 1.12.2017).

2017 aRniSnuli damateba ganxorcielda 2001 wlis 6 dekembers. Offi cial Journal L 329/3. 
COUNCIL FRAMEWORK DECISION of 6 December 2001 amending Framework Decision 
2000/383/JHA on increasing protection by criminal penalties and other sanctions against counter-
feiting in connection with the introduction of the euro (2001/888/JHA) http://eur-lex.europa.eu/
legal-content/EN/TXT/PDF/?uri=CELEX:32001F0888&rid=3 (nanaxia: 1.12.2017).
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2. SidasamarTlebrivi mdgomareoba. harmonizaciis Sedegebi da 

gansaxorcielebeli sakanonmdeblo cvlilebebi

rogorc aRiniSna, konvencia xazgasmiT miuTiTebs, rom dasjado-

bisTvis gansxvaveba ar unda gakeTdes erovnul da ucxour valutebs 

Soris (me-5 muxli). am moTxovnas pasuxobs `saqarTvelos erovnuli 

bankis Sesaxeb~ 2009 wlis 24 seqtembris organuli kanonis me-2 muxlis 

`T~ qvepunqti.

„saqarTvelos erovnuli bankis Sesaxeb~ organuli kanonis 39-e 

muxlis me-2 punqtiT dawesebulia konfiskacia, romlis mixedviTac, 

`yalbi fulis niSnebi mimoqcevidan amoiReba da ar anazRaurdeba~. 

„saqarTvelos erovnuli bankis Sesaxeb~ organuli kanonis safuZ-

velze ̀ erovnuli banki fuladi gzavnilebis ganmaxorcielebeli pirisa 

da valutis gadamcvleli punqtis zedamxedvelobas axorcielebs mxo-

lod yalbi fulis mimoqcevis aRsakveTad da `ukanono Semosavlis le-

galizaciis aRkveTis xelSewyobis Sesaxeb~ saqarTvelos kanonis mizne-

bidan gamomdinare, registraciis, registraciis gauqmebis, Semowmebis, 

minimaluri moTxovnebis dadgenis da sanqciebis dakisrebis gziT~ (50-e 

muxlis me-2 punqti). aseve sayuradReboa, rom ̀ ukanono Semosavlis le-

galizaciisa da yalbi fulis mimoqcevis aRkveTis xelSewyobis mizniT 

erovnuli banki uflebamosilia ganaxorcielos fuladi gzavnilebis 

ganmaxorcielebeli pirebisa da valutis gadamcvleli punqtebis saqmi-

anobis regulireba maTi registraciis, Semowmebis da maTTvis minimal-

uri moTxovnebis dadgenis gziT~ (48-e muxlis me-2 punqti).

amrigad, yalbi fulis mimoqcevaSi arsebobis aRkveTaze zedamxed-

velobis kuTxiT, saqarTveloSi moqmedi normatiuli aqtebi, SeiZleba 

iTqvas akmayofilebs im standarts, romelic saerTaSoriso-samarT-

lebriv instrumentebSia mocemuli. 

saqarTvelos erovnuli bankis prezidentis 2016 wlis 27 ian-

vris №5/04 brZanebiT dadginda `komerciul bankebSi naRd fulsa 

da sxva faseulobasTan dakavSirebuli operaciebis warmoebis wesi~. 

aRniSnuli wesis 1-li muxlis me-9 punqtisa da  me-20 punqtis mixedviT, 

`eqspertizis Sedegad dadgenili yalbi an/da gadasaxdelad uvargisi 

erovnuli valuta, aseve yalbi ucxouri valuta ar anazRaurdeba da 

Sesabamisi Tanxis komerciuli bankis sakorespondento angariSidan 

CamoWra xorcieldeba araugvianes momdevno samuSao dRisa. yalbi fu-

lis niSani rCeba erovnul bankSi, xolo gadasaxdelad uvargisi fulis 

niSnis dabrunebis sakiTxi regulirdeba sakaso momsaxurebis Sesaxeb 

xelSekrulebis Sesabamisad.`

sisxlis samarTlis kodeqsis 212-e muxli dasjadad acxadebs, ro-
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gorc yalbi fulis an fasiani qaRldis, ise yalbi fulis an fasiani qa-

Rldis gasayalbebeli saSualebebis damzadebas, SeZenas, Senaxvas gasa-

Rebis mizniT an gasaRebas. 

saqarTvelos moqmedi kanonmdebloba mTlianobaSi SesabamisobaSia 

rogorc konvenciur, ise evropis kavSiris sabWos CarCo-gadawyvetile-

baSi asaxul normebTan. Tumca sisxlis samarTlis kodeqsi saWiroebs 

ori umniSvnelovanisi cvlilebis ganxorcielbas: 1) unda dawesdes pa-

suxismgebloba iuridiuli piris mier Cadenili qmedebisTvis; 2) maqsi-

maluri sanqciebis sk-is 212-e muxlis 1-li da me-4 nawilebiT gaT-

valiswinebuli danaSaulebisTvis sakmaod dabalia, ris gamoc fulis 

gayalbebasTan dakavSirebuli danaSaulebrivi qmedebebisTvis pasuxis-

mgebloba ar unda iyos rva wliT Tavisuflebis aRkveTaze naklebi.

V. narkotikuli danaSauli

1. saerTaSoriso-samarTlebrivi mdgomareoba

narkotikebisa da fsiqotropul nivTierebaTa ukanono brunvis 

sferoSi arsebuli saerTaSoriso-samarTlebrivi aqtebidan aRsaniS-

navia Semdegi umniSvnelovanesi konvenciebi, romlebic saqarTvelos 

mier ratificirebulia. esenia: ̀ narkotikul saSualebaTa Sesaxeb~ 1961 

wlis erTiani konvencia, romelsac saqarTvelo SeuerTda saqarTvelos 

parlamentis 2000 wlis 23 Tebervlis №152-is dadgenilebiT. 

   `narkotikuli saSualebebisa da fsiqotropuli nivTierebis 

ukanono brunvis winaaRmdeg brZolis Sesaxeb~ gaerTianebuli erebis 

organizaciis 1988 wlis konvencia, romelic ratificirebulia saqar-

Tvelos parlamentis 1997 wlis 28 maisis №732-is dadgenilebiT;

   `fsiqotropul nivTierebaTa Taobaze~ gaerTianebuli erebis 

organizaciis 1971 wlis konvencia, romelsac saqarTvelo SeuerTda 

saqarTvelos parlamentis 1997 wlis 28 maisis №733-IIs dadgenilebiT, 

xolo 1998 wlis 8 aprils ZalaSi Sevida. 

narkotikul danaSaulebTan dakavSirebiT sainteresoa evropis 

kavSiris sabWos 2004 wlis 25 oqtombris CarCo-gadawyvetileba `nar-

kotikebis aralegalur brunvis sferoSi Cadenili danaSaulis Semad-

genlobis niSnebisa da sasjelebis Sesaxeb minimaluri pirobebis dadge-

nis Sesaxeb.~2018aqve aRsaniSnavia, rom CarCo-gadawyvetilebaSi damateba 

2018 Offi cial Journal Union, L 335/8. COUNCIL FRAMEWORK DECISION 2004/757/JHA of 25 
october 2004 laying down minimum provisions on the constituent elements of criminal acts and 
penalties in the fi eld of illicit drug traffi cking.http://eur-lex.europa. eu/legal-content/EN/TXT/HTM
L/?uri=CELEX:32004F0757&qid=1513932295060&from=EN- (nanaxia: 22.12.2017).
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Sevida evropis kavSiris parlamentisa da sabWos 2017 wlis 15 noembris 

2017/2103 direqtivis („sabWos2004/757/JHA CarCo-gadawyvetilebaSi 

damatebis Setanis Sexabeb, raTa Setanil iqnas `narkotikis~ gansaz-

RvrebaSi axali fsiqoaqtiuri nivTiereba da gauqmdes sabWos 2005/387/

JHA gadawyvetileba.~) safuZvelze.2019

aRniSnuli CarCo-gadawyvetilebis me-4 muxlis me-3 punqti xazgas-

miT miuTiTebs, rom, Tu am ukanaskneliT gansazRvruli narkotiku-

li danaSaulebi Cadenilia danaSaulebrivi organizaciis mier, wevrma 

saxelmwifoebma unda daaweson sasjeli Tavisuflebis aRkveTis saxiT 

aranakleb aTi wlis vadiT. aqedan gamonaklisia opiumis yayaCos, kokai-

nis buCqisa da kanafis kultivireba. kerZod, Tu es ukanaskneli qmede-

ba Cadenilia danaSaulebrivi organizaciis mier, maSin sasjeli unda 

iyos xuTidan aT wlamde vadiT Tavisuflebis aRkveTa.

2. SidasamarTlebrivi mdgomareoba

narkotikul danaSaulebTan brZolis kuTxiT, upirveles yovlisa, 

yuradRebas iqcevs 2012 wlis 22 maisis saqarTvelos kanoni `narkoti-

kuli saSualebebis, fsiqotropuli nivTierebebis, prekursorebisa 

da narkologiuri daxmarebis Sesaxeb~. aRniSnuli kanonis pirvelive 

muxlSi xazgasmulia, rom kanonis erT-erTi mizania saqarTvelos saer-

TaSoriso xelSekrulebebiT gaTvaliswinebul moTxovnaTa Sesruleba. 

am kanonSive danarTebis saxiT mocemulia gaeros Sesabamisi konven-

ciebis safuZvelze Sedgenili saqarTveloSi specialur kontrols 

daqvemdebarebul narkotikul saSualebaTa, fsiqotropul nivTiere-

baTa da prekursorTa siebi.2020

saqarTvelos sisxlis samarTlis kodeqsis XXXIII Tavi eZRvneba nar-

kotikul danaSaulebs. aRniSnuli TaviT gaTvaliswinebul Sesabamis 

muxlebSi damamZimebeli garemoebebis saxiT mocemulia organizebuli 

jgufis mier narkotikuli saSualebis, misi analogis, prekursoris 

an axali fsiqoaqtiuri nivTierebis an fsiqotropuli nivTierebis 

ukanono brunvasTan dakavSirebuli qmedebebis Cadena. organizebuli 

2019 Offi cial Journal L 305/12. DIRECTIVE (EU) 2017/2103 OF THE EUROPEAN PARLIA-
MENT AND OF THE COUNCIL of 15 November 2017 amending Council Framework Deci-
sion 2004/757/JHA in order to include new psychoactive substances in the defi nition of ‘drug’ and 
repealing Council Decision 2005/387/JHA: http://eur-lex.europa.eu/legal-content/EN/TXT/HTML/?
uri=CELEX:32017L2103&from=EN- (nanaxia 22.12.2017).

2020 saqarTvelos prezidentis 1999 wlis 25 ivnisis №398s brZanebulebiT saqarT-

veloSi narkotikebis borotad gamoyenebis winaaRmdeg brZolis dRed gamocxadda 

26 ivnisi.
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jgufis mier Cadenili narkotikuli danaSaulis Semadgenlobis niS-

nebis Semcveli qmedebebisTvis rig SemTxvevebSi sakmaod mkacri pasux-

ismgeblobaa dawesebuli. 

saqarTvelos sisxlis samarTlis kanonmdeblobiT narkotikuli 

danaSaulebisTvis sisxlissamarTlebrivi pasuxismgebloba dawesebu-

lia iuridiuli piris mier Sesabamisi qmedebis Cadenis SemTxvevaSic. 

narkotikul danaSaulTan brZolis kuTxiT yuradRebas iqcevs 2007 

wlis 3 ivliss miRebuli saqarTvelos kanoni `narkotikuli danaSau-

lis winaaRmdeg brZolis Sesaxeb.~ es ukanaskneli Seicavs socialuri 

dacvis RonisZiebebs, romlebic SeiZleba gamoyenebul iqnas sisxlis 

samarTlis kodeqsiT gaTvaliswinebuli narkotikuli danaSaulebisT-

vis dawesebuli sasjelebis paralelurad.

dasasrul, procesualur-samarTlebrivi kuTxiT sainteresoa, rom 

sisxlis samarTlis kodeqsis 260-e muxli SeniSvnis saxiT iTvaliswinebs 

e.w. wamaxalisebel normas, romelic damnaSaves aTavisuflebs sisxlis-

samarTlebrivi pasuxismgeblobisgan, Tu igi nebayoflobiT Caabarebs 

narkotikul saSualebas, mis analogs, prekursors, axal fsiqoaqtiur 

nivTierebas, fsiqotropul nivTierebas, mis analogs an Zliermoqmed 

nivTierebas, Tu mis qmedebaSi ar aris sxva danaSaulis niSnebi.

3. Sejameba

narkotikebis ukanono brunvasTan dakavSirebiT saqarTvelos kanon-

mdebloba praqtikulad akmayofilebs yvela im moTxovnas, romelic 

`narkotikebis aralegalur brunvis sferoSi Cadenili danaSaulis 

Semadgenlobis niSnebisa da sasjelebis Sesaxeb minimaluri pirobebis 

dadgenis Sesaxeb~ sabWos 2004 wlis 25 oqtombris CarCo-gadawyvetile-

biT aris dafiqsirebuli. magaliTad, iuridiuli piris pasuxismgeblo-

ba, TanamonawileTa dasjadoba, qonebis CamorTmeva, pasuxismgeblobis 

damZimeba organizebuli jgufis mier danaSaulis Cadenisas, damnaSavis 

sisxlissamarTlebrivi pasuxismgeblobisgan gaTavisufleba Sesabamisi 

pirobebis arsebobisas da sxv. 

VI. ukanono migracia

1. saerTaSoriso-samarTlebrivi mdgomareoba

msofliosa da qveynis doneze ganviTarebuli mZime ekonomikuri, 

socialuri da politikuri viTareba xels uwyobs ukanono migraciis 
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sferoSi transnacionaluri organizebuli danaSaulobis gavrcele-

bas. masTan sabrZolvelad saqarTvelom mravalmniSvnelovan SeTanxme-

bas Tu konvencias moawera xeli. magaliTad:

  saqarTvelos parlamentis 2001 wlis 2 marti №767-IIs dadgenile-

biT ratificirebulia `migraciis saerTaSoriso organizaciis wesde-

ba~.

   saqarTvelos parlamentis dadgenilebiT 2011 wlis 1 ivlisis 

№4982-rs ratificirebulia `migraciis saerTaSoriso organizaciis 

wesdebis~ 1998 wlis 24 noembris  cvlilebebi~.

   saqarTvelos parlamentis 2006 wlis 7 ivnisis N 3201-I s dad-

genilebiT ratificirebulia transnacionaluri organizebuli da-

naSaulis winaaRmdeg gaeros konvenciis oqmi `saxmeleTo, sazRvao 

da sahaero saSualebebiT migrantTa sazRvarze ukanono gadayvanis 

winaaRmdeg~. aRniSnuli oqmiT aRebuli valdebulebebis Sesrulebis 

mizniT saqarTvelom araerTi sagulisxmo normatiuli aqti miiRo da 

SesabamisobaSi moiyvana arsebuli samarTlebrivi aqtebi.

  saqarTvelos parlamentis 2006 wlis 7 ivnisis N 3202-Is dadge-

nilebiT ratificirebulia transnacionaluri organizebuli danaSau-

lis winaaRmdeg gaeros konvenciis oqmi `adamianebis, gansakuTrebiT 

qalebisa da bavSvebis trefikingis Tavidan acilebis, aRkveTisa da 

dasjis Sesaxeb~.

  saqarTvelos parlamentis 2013 wlis 13 noembris N1523-Is dad-

genilebiT ratificirebulia venis 2013 wlis 17 seqtembris SeTanxmeba 

`saqarTvelos mTavrobasa da migraciis politikis ganviTarebis saer-

TaSoriso centrs Soris TanamSromlobis Sesaxeb~. 
   saqarTvelos parlamentis 2017 wlis 5 aprilis N543-IIs dad-

genilebiT ratificirebulia stambulis 2011 wlis 11 maisis evropis 

sabWos konvencia `qalTa mimarT Zaladobisa da ojaxSi Zaladobis pre-

venciisa da aRkveTis Sesaxeb~. es ukanaskneli ZalaSi Sevida 2017 wlis 

1 seqtembers. aRniSnul konvenciaSi calke VII Tavi eZRvneba migraciasa 

da TavSesafars.

evropis kavSiris wevri saxelmwifoebisTvis ukanono migraciasTan 

dakavSirebiT yuradRebas ipyrobs sabWos 2002 wlis 28 noembris di-

reqtiva `unebarTvo SemosvlaSi, tranzitsa da binadrobaSi daxmarebis 

Sesaxeb~ 2021 da sabWos 2002 wlis 28 noembris CarCo-gadawyvetileba 

`unebarTvo SemosvlaSi, tranzitsa da binadrobaSi daxmarebis Tavidan 

2021 Offi cial Journal L 328 , 05/12/2002 P. 0017 _ 0018. Council Directive 2002/90/EC of 28 No-
vember 2002 defi ning the facilitation of unauthorisedentry, transit and residence http://eur-lex.
europa.eu/legal-content/EN/TXT/HTML/?uri=CELEX:32002L0090&qid=1515573268701&from=
EN (nanaxia: 10.01.2018).
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acilebisTvis dasjadobis safuZvelebis gaZlierebis Sesaxeb.~2022

2010 wlis 22 noembers q. briuselSi xeli moewera `saqarTvelosa 

da evrokavSirs Soris unebarTvod mcxovreb pirTa readmisiis Ses-

axeb~ SeTanxmebas, romelic ZalaSi Sevida 2011 wlis pirvel marts. 

garda imisa, rom saqarTvelo ukanono migraciis winaaRmdeg mravali 

konvenciis, SeTanxmebisa Tu mrvalamxrivi xelSekrulebis monawile 

mxarea, saqarTvelos mTavrobas mraval qveyanasTan gaaCnia ormxrivi 

SeTanxmeba unebarTvod mcxovreb pirTa readmisiis Sesaxeb. amgvari Se-

Tanxmebebi arsebobs. dResdReobiT ki im qveynebTan, romlebTanac jer 

ar aris SeTanxmeba damtkicebuli, saqarTvelos mTavroba sxvadasxva 

qveynis mTavrobasTan awarmoebs molaparakebas, risTvisac arsebobs 

saqarTvelos mTavrobis araerTi gankarguleba saqarTvelosa da ama 

Tu im qveyanas Soris ̀ saqarTvelosa da evrokavSirs Soris unebarTvod 

mcxovreb pirTa readmisiis Sesaxeb~ SeTanxmebis ganxorcielbis Tao-

baze~ oqmis teqstis miRebis mizniT, notebis gacvlis gziT, molapara-

kebis gamarTvis Taobaze.

2. SidasamarTlebrivi mdgomareoba

ukanono migraciis aRkveTis, migrantTa uflebebis dacvisa da maTi 

usafrTxod ukan dabrunebis mizniT saqarTvelos xelisuflebam mra-

vali samarTlebrivi aqti miiRo. saqarTvelos mTavrobam 2010 wlis 13 

oqtombris №314 dadgenilebiT miiRo ̀ migraciis sakiTxTa samTavrobo 

komisiis Seqmnisa da debulebis damtkicebis Sesaxeb~.

rogorc ukve aRiniSna, 2011 wlis pirveli martidan ZalaSi Sevi-

da `saqarTvelosa da evrokavSirs Soris unebarTvod mcxovreb pirTa 

readmisiis Sesaxeb~ SeTanxmeba, xolo calkeul qveynebTan gaforme-

bulia unebarTvod mcxovreb pirTa readmisiis Sesaxeb SeTanxmebebi. 

aRniSnuli SeTanxmebebiT nakisri valdebulebebis erovnul doneze 

Tanmimdevrul ganxorcielebaze miuTiTebs saqarTvelos prezidentis 

2011 wlis 26 aprilis №225 brZanebuleba ̀ unebarTvod mcxovreb pirTa 

readmisiis Sesaxeb saqarTvelos mier gaformebuli SeTanxmebebis Ses-

rulebis Taobaze. `am brZanebulebis safuZvelze readmisiis SeTanxme-

bebis Sesrulebis mizniT uflebamosil organod ganisazRvra saqarT-

velos Sinagan saqmeTa saministro.

„saqarTvelos migraciis strategiis damtkicebis Sesaxeb~ saqarT-

2022 Offi cial Journal L 328 , 05/12/2002 P. 0001 _ 0003. 2002/946/JHA: Council framework Decision 
of 28 November 2002 on the strengthening of the penal framework to prevent the facilitation of 
unauthorised entry, transit and residence http://eur-lex.europa.eu/legal-content/EN/TXT/HTML/?uri
=CELEX:32002F0946&qid=1515573951446&from=EN (nanaxia: 10.01.2018).
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velos mTavrobis 2013 wlis 15 martis №59 dadgenilebiT damtkic-

da `saqarTvelos migraciis strategia 2013-2015 wlebSi~. aRniSnuli 

strategiis mixedviT, `saqarTvelosa da evrokavSirs Soris urTier-

Tobebis samarTlebriv safuZvels warmoadgens xelSekruleba `part-

niorobisa da TanamSromlobis Sesaxeb~, romelsac xeli 1996 wels 

moewera da ZalaSi 1999 wels Sevida. xelSekruleba aregulirebs urT-

ierTobebs iseT sferoebSi, rogorebicaa politikuri dialogi, vaW-

roba, investiciebi, ekonomika, kanonmdebloba da kultura.~

aqve miTiTebulia, rom `saqarTvelo Sevida adamianiT vaWrobis/

trefikingis winaaRmdeg brZolaSi yvelaze warmatebuli 32 qveynis 

ricxvSi.~2023

ukanono migraciasTan saqarTvelos xelisuflebis mxridan ganuxre-

li brZolis erT-erTi maCvenebelia saqarTvelos mTavrobis 2015 

wlis 14 dekembris dadgenileba №622 `saqarTvelos 2016-2020 wlebis 

migraciis strategiis damtkicebis Sesaxeb.~

3. saerTaSoriso normebTan Sesabamisoba

saqarTvelos sisxlis samarTlis kodeqsi Seicavs Sesabamisi dana-

Saulis Semadgenlobebs, romelTagan gansakuTrebiT aRsaniSnavia ssk-

is 3441 muxli (saqarTvelos saxelmwifo sazRvarze migrantis ukanonod 

gadayvana an/da misTvis saqarTveloSi ukanonod yofnisaTvis Sesabami-

si pirobebis Seqmna). es muxli pirdapir pasuxobs rogorc saerTaSor-

iso konvenciebiTa da SeTanxmebebiT aRebul vadebulebebs, ise evropis 

kav Siris sabWos 2002 wlis 28 noembris Sesabamis direqtivasa da CarCo-

gadawyvetilebas. magaliTad, dasjadoba TanamonawileobisTvis, mcde-

lobisTvis, iuridiuli piris mier ganxorcielebuli qmedebisTvis.

sainteresoa, rom `unebarTvo SemosvlaSi, tranzitsa da binadro-

baSi daxmarebis Sesaxeb~ sabWos 2002 wlis 28 noembris direqtivis 1-li 

muxlis ̀ b~ punqtis moTxovnaa, rom unebarTvo ucxoelisTvis saxelmwi-

fos suverenul teritoriaze daxmareba unda xorcieldebodes gamor-

Cenis mizniT. analogiuri mizani ssk-is 3441 muxliT gaTvaliswinebuli 

danaSaulisTvis aucilebeli ar aris. Sesabamisad, saqarTvelos sisx-

lis samarTlis kanonmdeblobiT ufro maRali standartia dawesebuli.

2023 aSS-is saxelmwifo depatramentis 2012 wlis angariSi adamianiT vaWrobis/tre-

fikingis Sesaxeb.
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VII. adamianTa vaWrobis winaaRmdeg brZolis saerTaSoriso 

da nacionaluri samarTlebrivi meqanizmebi

1. saerTaSoriso-samarTlebrivi mdgomareoba

adamianTa vaWrobis winaaRmdeg brZolis TvalsazrisiT naciona-

lur doneze moxda Semdegi saerTaSoriso-samarTlebrivi aqtebis aRi-

areba: 

a) gaeros konvencia `transnacionaluri organizebuli danaSaulis 

winaaRmdeg brZolis Sesaxeb~, da misi ori damatebiTi oqmi, `adamianTa, 

gansakuTrebiT qalebisa da bavSvebis vaWrobis winaaRmdeg brZolis, 

maTi dasjadobis da aseTi qmedebebis Tavidan acilebis Sesaxeb~ da 

`ukanono migraciis, kerZod, xmeleTiT, zRviT da haeriT migrantTa 

gadayvanis Sesaxeb~, miRebulia 2000 wlis 15 noembers, xolo saqarT-

veloSi ZalaSi Sevida 2006 wlis 5 oqtombers. 

b) bavSvis uflebebis dacvis konvenciis damatebiTi oqmi ̀ bavSvebiT 

vaWrobis, bavSvTa prostituciisa da bavSvTa pornografiis Sesaxeb~ 

miRebulia 2001 wlis 24 marts, xolo saqarTveloSi ZalaSi Sevida 2005 

wlis 28 ivliss. 

g) evropis sabWos konvencia `adamianebiT vaWrobis (trefikingis) 

winaaRmdeg brZolis Sesaxeb~ miRebulia 2005 wlis 16 maiss, ratifici-

rebulia  2007 wlis 14 marts, xolo saqarTveloSi ZalaSi Sevida 2008 

wlis 1-el Tebervals.

d) evrosabWos konvencia `seqsualuri eqspluataciisa da seqsua-

luri Zaladobisgan bavSvTa dacvis Sesaxeb~ miRebulia 2007 wlis 25 

oqtombers, xolo saqarTveloSi ZalaSi Sevida 2015 wlis 1-el ianvars. 

2. SidasamarTlebrivi mdgomareoba

adamianTa vaWrobis winaaRmdeg brZolis TvalsazrisiT, zemoT 

dasaxelebuli saerTaSoriso-samarTlebrvi aqtebis safuZvelze, 

saqar TveloSi Semdegi samarTlebrivi regulaciebi Seiqmna: 

a) saqarTveloSi 2003 wlis 6 ivnisis kanoniT sisxlis samarTlis 

kodeqss daemata axali normebi 1431-e da 1432-e muxlebis saxiT; 2006 

wels parlamentma miiRo sami kanoni, romliTac aRniSnuli ori mux-

lis srulyofa moxda. 2007 wlis 8 maiss sisxlis samarTlis kodeqss 

daemata 1433 muxli. aseve, qarTveli kanonmdebeli adamianTa vaWrobis 

msxverplisTvis SeRavaTs awesebs ssk-is 371-e, 375-e da sxva muxlebSi.

b) 2006 wlis 28 aprils saqarTvelos parlamentma miiRo `adamianTa 

vaWrobis (trefikingis) winaaRmdeg brZolis Sesaxeb~ kanonis, romlis 
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mixedviTac Seiqmna adamianis vaWrobis winaaRmdeg brZolis uwyebaTa-

Sorisi sakoordinacio sabWo da aseve adamianis vaWrobis msxverplTa 

dacvisa da mxardaWeris saxelmwifo fondi. amasTan, SemuSavda or-

wliani erovnulisa moqmedebis gegma da adamianTa vaWrobis winaaRmdeg 

brZola politikuradac prioritetul mimarTulebad iqca.

g) 2004 wlis 29 dekembers gamoica saqarTvelos prezidentis №623 

brZanebuleba `adamianiT vaWrobis (trefikingis) winaaRmdeg brZolis 

2005-2006 wlebis samoqmedo gegmis damtkicebis Sesaxeb~.

adamianTa vaWrobis winaaRmdeg brZolis TvalsazrisiT sxva dama-

tebiTi regulaciebidan aRsaniSnavia:

a) organizebuli danaSaulis da sxva ukanono saqmianobis winaaRmdeg 

sabrZolvelad saqarTvelom 2017 wlis 5 maiss miiRo axali, 2017-2020 

wlebis erovnuli strategia organizebuli danaSaulis winaaRmdeg sa-

brZolvelad da misi samoqmedo gegma 2017-2018 wlebisaTvis. aRniSnu-

li dokumentebi fokusirebulia `kanonier qurdebTan~, narkotikebis 

tranzitTan da kiberdanaSaulTan brZolaze. 2016 wels miRebul iqna 

axali, 2017-2018 wlebis samoqmedo gegma adamianebis trefikingTan br-

Zolis sferoSi2024.

b) trefikingTan efeqtiani brZolis mizniT, saqarTvelos prezi-

dentis 2006 wlis 1 seqtembris №534 brZanebulebiT, instituciur do-

neze Seiqmna adamianiT vaWrobis (trefikingis) winaaRmdeg mimarTuli 

RonisZiebebis ganmaxorcielebeli sauwyebaTaSoriso sakoordinacio 

sabWo, romelsac xelmZRvanelobs saqarTvelos iusticiis ministri. 

3. saerTaSoriso da nacionaluri-samarTlebrivi regulaciebis 

harmonizaciis Sedegebi

2000 wlis 15 noembris gaeros konvenciis, `transnacionaluri or-

ganizebuli danaSaulis winaaRmdeg brZolis Sesaxeb~, da mis damate-

biT oqmSi, `adamianTa, gansakuTrebiT qalebisa da bavSvebis vaWrobis 

winaaRmdeg brZolis, maTi dasjadobis da aseTi qmedebebis Tavidan 

acilebis Sesaxeb~, me-3 muxlis `a~ punqtSi pirvelad gaCnda adamianTa 

vaWrobis definicia.

ssk-is 1431-e da 1432-e muxlebma 2003 wlidan moyolebuli 2014 

wlamde ramdenime cvlileba ganicada, ris safuZvelzec moxda obieq-

turi da subieqturi niSnebis gafarToveba, riTac kidev ufro gaizar-

2024 evrokomisiis aparatis samuSao dokumenti, angariSi saqarTvelos mier asoci-

rebis procesis ganxorcielebis Sesaxeb, briuseli, 9 noemberi 2017 10https://eeas.
europa.eu/sites/eeas/fi les/2nd_georgia_association_implementation_report_2017-11-10_ge_0.pdf 
(nanaxia: 7.01.2018).
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da im qmedebaTa dasjadobis areali, romelic adre danaSaulad saer-

Tod ar iTvleboda an da sxva danaSaulad miiCneoda. 

amave damatebebiT ssk-is 1431-e da 1432-e muxlebSi pirvelad gan-

isazRvra sisxlissamarTlebrivi pasuxismgebloba iuridiuli pirisT-

vis.

2006 wlamde oqmis me-3 muxlis `b~ punqtSi mocemuli Canaweri imis 

Taobaze, rom dazaralebulis winaswar gamoxatul Tanxmobas am da-

naSaulis kvalifikaciisaTvis mniSvneloba ara aqvs, ar iyo asaxuli 

saqarTvelos ssk-is 1431-e muxlSi. aseTi daTqma ukve asaxulia saqarT-

velos ssk-is 1431-e muxlis SeniSvnis me-2 punqtSi.

2005 wlis 28 ivliss ZalaSi Sevida bavSvis uflebebis dacvis kon-

venciis damatebiTi oqmi `bavSvebiT vaWrobis, bavSvTa prostituciisa 

da bavSvTa pornografiis Sesaxeb~, romlis mixedviT, monawile saxelm-

wifoebi valdebulni arian gaafarToon is zomebi, romelic aucile-

belia bavSvebiT vaWrobisagan, prostituciisa da pornografiisagan 

bavSvTa dacvis uzrunvelsayofad. 

rac Seexeba `bavSvis uflebebis dacvis~ konvenciis damatebiTi 

oqmis moTxovnebs bavSvTa pornografiis winaaRmdeg brZolis Sesaxeb, 

srulyofilad aris asaxuli saqarTvelos ssk-is 255-e muxlSi. 

2005 wlis 16 maiss miRebul iqna `adamianiT vaWrobis (trefikingis) 

winaaRmdeg brZolis Sesaxeb~ evropis sabWos konvencia, romelic 2008 

wlis 1-el Tebervals Sevida ZalaSi. konvenciis me-4 muxlSi dasaxele-

buli qmedebebi da xerxebi asaxulia ssk-is 1431 da 1432 muxlebSi.

aRniSnuli konvenciis me-19 muxlis safuZvelze Seiqmna saqarT-

velos sisxlis samarTlis kodeqsSi ssk-is 1433 muxli, sadac, saubaria 

ssk-is 1431 da 1432 muxlebiT gaTvaliswinebuli danaSaulis msxverplis 

an dazaralebulis momsaxurebiT sargeblobis dasjadobis Sesaxeb. am-

denad, SeiZleba iTqvas, rom mocemuli konvenciis me-19 muxlis Si-

naarsi srulad aris harmonizebuli ssk-is 1433 muxlTan.

trefikingis msxverplTa (dazaralebulTa) dacvisa da maTi usaf-

rTxoebis TvalsazrisiT, aRniSnuli konvencia srulad harmonize-

bulia qarTul kanonmdeblobasTan. amaze metyvelebs is faqti, rom 

konvenciis 26-e muxlis moTxovna, romelic gulisxmobs piris pasuxis-

mgeblobisagan gaTavisuflebas ukanono qmedebis Cadenis gamo, rode-

sac igi iZulebuli iyo ase moqceuliyo, asaxulia ssk-is sxvadasxva 

muxlSi. ase, magaliTad, ssk-is 361-e, 371-e, 375-e da sxva muxlebSi.

bavSvTa seqsualuri eqspluataciis winaaRmdeg brZolis meqa-

nizmebidan aRsaniSnavia `seqsualuri eqspluataciisa da seqsualuri 

Zaladobisgan bavSvTa dacvis Sesaxeb~ evrosabWos konvencia, ro-

melic miRebulia 2007 wlis 25 oqtombers, xolo ZalaSi Sevida 2015 
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wlis 1-el ianvars. mocemuli konvenciiT gaTvaliswinebuli normebis 

moTxovnebi, kerZod, me-18-23-e muxlebi, asaxulia saqarTvelos sisx-

lis samarTlis kanonmdeblobaSi da ganfenilia sxvadasxva muxlSi. ase, 

magaliTad, ssk-is 140-e, 171-e, 255-e, 2551 da 2552 muxlebSi.

saqarTvelos sisxlis samarTlis saproceso kodeqsi adamianiT vaW-

robasTan efeqtiani brZolis erT-erT saproceso garantiad iTvalis-

winebs piris mowmis valdebulebisgan gaTavisuflebas mosafiqrebue-

li vadis ganmavlobaSi, Tuki igi adamianiT vaWrobis (trefikingis) 

msxver plia (sssk-is 50-e muxlis 1-li nawilis `i~ qvepunqti). aseve 

aRsaniSnavia, rom qarTuli saproceso kanonmdeblobiT, sasamarTlos 

SeuZlia adamianiT vaWrobis (trefikingis) msxverplis interesebis 

dacvis mizniT mxaris SuamdgomlobiT an sakuTari iniciativiT miiRos 

gadawyvetileba sxdomis nawilobriv an srulad daxurvis Sesaxeb (sssk-

is 182-e muxlis me-3 nawilis `d~ qvepunqti).
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I. Sesavali

adamianiT vaWroba azianebs yvela kontinentsa da qveynebis umrav-

lesobas. Sesabamisad, gaerom ukve miiRo mniSvnelovani zomebi ada-

mianiT vaWrobaze saerTaSoriso pasuxis koordinirebisaTvis.2025 am da-

naSaulis didi mniSvnelobidan gamomdinare, gaerom da evrokavSirma 

adamianiT vaWroba TavianTi dRis wesrigis saTaveSi daayenes.2026 tre-

fikingi adamianis uflebebis erT-erTi yvelaze mZime darRvevaa. igi 

globaluri problemaa da ganekuTvneba transnacionalur danaSaulTa 

kategorias.2027 saxelmwifoebma miiRes mTeli rigi kontrzomebi tre-

fikingTan sabrZolvelad. es zomebi fokurisebulia prevenciaze, 

sisxlissamarTlebriv devnaze, msxverplTa dacvaze da sxva saxelm-

wfoebTan da organizaciebTan partniorobaze.2028

trefikingis winaaRmdeg mimarTuli saerTaSoriso sakanonmdeblo 

CarCos ganviTarebis prioritetulobisa da srulyofis fonze, tre-

fikingis danaSaulTan mimarTebiT da saerTaSoriso da evropuli do-

nis relevantur-samarTlebriv instrumentebTan SesabamisobiT, saqar-

TveloSi viTardeboda ara mxolod erovnuli materialuli sisxlis 

samarTali, aramed sisxlis samarTlis procesic.

saqarTveloSi trefikingTan brZolis saxelmwifo politika efuZne-

ba sayovelTaod cnobil ̀ 4P-s princips~ (prevention, protection, prosecution, 
partnership), romelic mimarTulia danaSaulis prevenciis, msxverplTa 

dacvis, proaqtiuli gamoZiebisa da efeqtiani sisxlissamarTlebrivi 

devnisa da TanamSromlobis RonisZiebebis gaZlierebisaken.2029es prin-

cipi warmoadgens fundamentur saerTaSoriso CarCos, romelic gamoi-

yeneba aSS-sa da msoflios mier monobis Tanamedrove formebTan sabr-

2025 Smartt, 2003, 164.
2026 Bressan, 2012, 137, 139.
2027 jiSkariani, 2013, 412. 

2028 Kelemen/Johansson, 2013, 247, 248.
2029 dawvr. ix. http://www.justice.gov.ge/Ministry/Department/309.



827

Zolvelad. 

„4P paradigmis~ meoTxe principi, romelic TanamSromlobis 

sakiTxebs exeba, daemata aSS-is saxelmwifo mdivnis, hilari klintonis 

iniciativiT, rogorc Tanamedrove monobis winaaRmdeg sabrZolvelad 

gaweuli Zalisxmevis gaumjobesebis saSualeba.2030

trefikingi, rogorc cnobilia, kompleqsuri danaSaulia da kom-

pleqsuria masTan brZolis instrumentebic. Sesabamisad, saTanado yu-

radReba unda daeTmos ara mxolod uSualod am danaSaulTan brZo-

las, aramed mis msxveplTa daxmarebas da dacvas sisxlis samar Tlis 

procesSi, miT ufro, im realobis gaTvaliswinebiT, rom `sisxlis-

samarTlebrivi devna da gamoZieba iSviaTad Tu warmoebs msxverplis 

TanamSromlobis gareSe~.2031 Tumca, Tavis mxriv, pirveli nabiji, buneb-

rivia, msxverplis warmatebuli identifikaciaa. `adamianebiT vaWro-

bis (trefikingis) winaaRmdeg brZolis Sesaxeb~ 2005 wlis evropuli 

konvencia~2032 calsaxad aRiarebs, rom msxverplis swori identifikacia 

aucilebelia dacvis da daxmarebisaTvis da warumatebloba msxverplis 

identifikaciaSi, savaraudod, migviyvanda sami adamianis uflebebis 

dacvaze uaris TqmasTan, iseve rogorc Seqmnida problemebs saqmis 

sisxlissamarTlebrivi devnis procesis ganxorcielebisas da mis mim-

dinareobasTan dakavSirebiT.2033

yovelive aRniSnulidan gamomdinare, statiaSi specialuri aqcen-

tia gakeTebuli rogorc (1) trefikingis saqmeTa samarTalwarmoebi-

sas msxverplis (dazaralebuli-mowmis) dacvis gansakuTrebulobasa da 

Taviseburebaze, ise (2) procesualuri TvalsazrisiT im gansxvavebul 

damokidebulebaze, rac arsebobs trefikingis evropuli konvenciisa 

da erovnuli kanonmdeblobis farglebSi trefikingis msxverplis saga-

moZiebo organoebTan TanamSromlobis gansxvavebuli formatis kuTxiT.

II. trefikingi, rogorc msoflio mniSvnelobis problema da 

saqarTvelo - kanonmdeblobis mokle mimoxilva

dResdReobiT saerTaSoriso doneze trefikingTan brZolis 

universaluri instrumentebi warmodgenilia, erTis mxriv, gaeros 

`transnacionaluri organizebuli danaSaulis winaaRmdeg~ 2000 wlis 

2030 dawvr. ix. https://anti-traffi ckingorgfunding.weebly.com/4ps-framework.html.
2031 Gallagher/Holmes, 2008, 318, 329. 
2032 teqstSi Semoklebulia rogorc trefikingis evropuli konvencia.

2033 European Traffi cking Convention Explanatory Report, 2005, 127.
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konvenciiTa da misi damatebiTi oqmiT `adamianebis, gansakuTrebiT 

qalebisa da bavSvebis, trefikingis Tavidan acilebis, aRkveTisa da 

dasjis Sesaxeb~2034 da evropul doneze ki 2005 wlis trefikingis ev-

ropuli konvenciiT, iseve rogorc evroparlamentisa da evrosabWos 

2011/36/EU direqtiviT `adamianiT vaWrobis prevenciis, mis winaaRmdeg 

brZolisa da mis msxverplTa dacvis Sesaxeb~,2035 romelic evrokavSiris 

qveynebSi aRniSnuli sakiTxis maregulirebeli ukanaskneli evropuli 

donis instrumentia, da, romelmac Caanacvla evropis sabWos 2002 wlis 

19 ivlisis `CarCo-gadawyvetileba adamianiT vaWrobis (trefikingis) 

winaaRmdeg brZolis Sesaxeb~,2036 _ evropis sivrceSi erT-erTi pirvel 

antitrefikinguli dokumenti. aRniSnuli CarCo-gadawyvetilebiT ev-

rokavSiris wevri saxelmwifoebi valdebuli arian danaSaulis Camdeni 

piri dasajon TavianTi kanonmdeblobis Sesabamisad, anda igi gadas-

cen sxva wevr saxelmwifos. Tavad saxelmwifos ki Tavisi iurisdiqciis 

gavrceleba SeuZlia maSin: (a) Tu danaSauli mTlianad an nawilobriv 

Cadenilia mis teritoriaze; (b) roca danaSauls am saxelmwifos mo-

qalqe sCadis; (g) roca aRniSnul saxelmwifos teritoriaze ganTavse-

bulia is iuridiuli piri, romelic am danaSaulSia mxilebuli. CarCo 

gadawyvetileba gansakuTrebul yuradRebas amaxvilebs msxverplTa 

dacvasa da mxardaWeraze, romelic mocemulia mis me-7 muxlSi.

aRniSnuli muxlis mixedviT, sisxlissamarTlebrivi gamoZiebisa da 

devnis mimarT vrceldeba e.w. legalurobis principi, rac imas niSnavs, 

rom misi dawyeba ar aris damokidebuli msxverplis saCivarze, aramed 

xorcieldeba sajaro sisxlissamarTlebrivi devnis saxiT. 2037tre-

fikingis evropuli direqtiva 2011/36/EU mis me-9 muxlSi praqtiku-

lad imeorebs misi winamorbedi dokumentis Sinaarss da uTiTebs, rom: 

`wevrma saxelmwifoebma unda uzrunvelyon, rom trefikingis danaSau-

lis sisxlissmarTlebrivi gamoZieba da devna ar aris damokidebuli 

msxverplis Setyobinebaze an braldebaze (saCivarze) da rom sisxlis-

samarTlebrivi procedurebis gagrZeleba SesaZlebelia im SemTxveva-

Sic ki, Tu msxverpli ukan gaitans Tavis saCivars (uars ityvis Semdgom 

braldebaze).2038

rac Seexeba saqarTvelos mier ganvlil samarTlebriv gzas tre-

fikingTan brZolis TvalsazrsiT, qveyana ar CamorCenila saerTaSori-

2034 teqstSi Semoklebulia rogorc e.w. palermos oqmi.

2035 teqstSi Semoklebulia rogorc trefikingis evropuli direqtiva.  

2036 dawvr. ix. http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:32002F0629:EN:HTML
2037 turava, 2010, 58.

2038 dawvr. ix.http://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32011L0036&fro
m=EN
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so CarCos. gaeros 2000 wlis konvencia  saqarTvelos sakanonmdeblo 

organos mier  ratificirebulia 2006 wlis 6 ivniss, xolo 7 ivniss ki 

parlamentis #3202 dadgenilebiT moxda palermos oqmis ratifika-

ciac. am qmedebebiT da sakuTari antitrefikinguli kanonmdeblobis 

SeqmniT, rac gamoixata 2006 wels `adamianiT vaWrobis (trefikingis) 

winaaRmdeg brZolis Sesaxeb saqarTvelos kanonis~2039 miRebaSi, qveyana 

SeuerTda saerTaSoriso doneze moqmed instrumentebs, riTac gamoix-

ata rogorc politikuri neba am danaSaulis dasamarcxeblad, aseve 

saqarTvelos miswrafeba saerTaSoriso standartebis erTgulebisa da 

maTi realuri aRsrulebis kuTxiT.

adamianiT vaWroba (trefikingi), rogorc transnacionaluri or-

ganizebuli danaSaulis saxe, 2003 wlidan saqarTvelos sisxlis samar-

Tlis kodeqsiT dasjad qmedebas warmoadgens.2040 am periodis qarTu-

li sisxlis samarTlis kanonmdebloba SesabamisaobaSia trefikingTan 

brZo lis Sesaxeb evropis sabWos 2002 wlis CarCo-gadawyvetilebasTan. 

saqarTvelos sisxlis samarTlis kodeqsis2041 1431, 1432, 1433 muxlebi 

detalurad gansazRvraven am danaSaulebrivi qmedebebis Semadgenlo-

bebs, risTvisac iyeneben saerTaSoriso samarTlebrivi aqtebis termi-

nologias da teqsts. kerZod, ssk-is 1431 muxli eZRvneba adamianiT vaW-

robas (trefikings), 1432 _ arasrulwlovaniT vaWrobas (trefikings), 

1433 muxli ki _ adamianiT vaWrobis (trefikingis) msxverplis (dazara-

lebulis) momsaxurebiT sargeblobas. pirveli-ori muxlis dispozicia 

2006 wlis 25 ivlisis saqarTvelos kanoniT iqna srulyofili, xolo 

1433 muxlis dispozicia 2007 wlis 8 maisis kanoniT iqna SemoRebuli.2042 

2000-ian wlebSi saqarTvelo saerTaSoriso donis paralelurad, evro-

puli donis anti-trefikinguli kanomdeblobis gamziarebelic gaxda, 

roca 2006 wlis 22 noembers trefikingis evropuli konvenciis rati-

fikacia moaxdina.

saxelmZRvanelo principebSi, romelic adamianiT vaWrobis (tre-

fikingis) winaaRmdeg mimarTuli RonisZiebebis ganmaxorcielebeli sau-

wyebaTaSoriso sakoordinacio sabWos mier 2014 wels Seiqmna samarTal-

damcavi organoebisaTvis da exeba adamianiT vaWrobis (trefikingis) 

2039 teqstSi Semoklebulia rogorc trefikingis winaaRmdeg saqarTvelos kanoni.

2040 `adamianiT vaWrobis (trefikingis) danaSulis gamoZiebis, sisxlissamarT-

lebrivi devnis ganxorcielebisa da trefikingis msxverplTa da dazaralebulTa 

mopyrobis saxelmZRvanelo principebi samarTaldamcavi organoebisaTvis~, damt-

kicebuli adamianiT vaWrobis (trefikingis) winaaRmdeg mimarTuli RonisZiebebis 

ganmaxorcielebeli sauwyebaTaSoriso sakoordinacio sabWos mier 2014, 1.

2041 teqstSi Semoklebulia rogorc ssk.

2042 turava, 2010, 59.
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danaSaulis gamoZiebis, sisxlissamarTlebrivi devnis ganxor cielebisa 

da trefikingis msxverplTa da dazaralebulTa mopyrobis sakiTxebs, 

_ pirdapiri aqcenti  gakeTebulia maT daniSnulebaze, rac gulisxmobs 

trefikingTan brZolis TvalsazrisiT saerTaSoriso valdebulebebis 

efeqtur ganxorcielebas, praqtikuli gamoZiebebis warmoebas, `tre-

fikiorTa~ mimarT warmatebuli sisxlissamarTlebrivi devnis ganxor-

cielebisa da msxverplTa/dazaralebulTa uflebebis dacvas.2043

III. trefikingis msxverplis (dazaralebulis) da mowmis 

gansakuTrebuli dacvis saWiroeba sisxlis samarTlis 

procesSi

procesualuri TvalsazrisiT sayuradReboa trefikingis msxver-

plis (dazaralebulis) da mowmis gansakuTrebuli dacvis saWiroeba. 

zogadad, saqarTvelos sisxlis samarTlis saproceso kodeqsiT, 2044 

kerZod, misi 56-e muxlis 1-li nawiliT: `dazaralebuls eniWeba mow-

mis yvela ufleba da ekisreba misi yvela movaleoba~. Tumca, amasTan, 

rodesac trefikingis danaSaulis msxveplsa da dazaralebulze vsaub-

roboT, unda ganimartos rom, trefikingis winaaRmdeg saqarTvelos 

kanonis me-11 muxlis me-3 nawiliT: `dazaralebulisa da procesis sxva 

monawilisaTvis adamianiT vaWrobis (trefikingis) msxverplis statusi 

ar warmoadgens saqarTvelos sisxlis samarTlis saproceso kodeqsiT 

miniWebuli uflebebisa da movaleobebis warmoSobis safuZvels~,2045 

`adamianiT vaWrobis msxverplis statusis mopovebiT pirs ar aRmou-

cendeba sssk-iT miniWebuli ufleba-movaleobani.2046 zogadad, sisx-

lis samarTlis procesSi pirma rom miiRos monawile dazaralebulis 

procesualuri statusiT, amisaTvis savaldebuloa materialuri da 

formaluri pirobebis arseboba: materialuri winapirobaa is, rom 

pirs uSualod danaSaulis Sedegad miadga materialuri, fizikuri da 

moraluri ziani, xolo formalur winapirobas warmoadgens danaSau-

lis msxverplis da dazaralebulad cnobis Sesaxeb prokuroris mier 

dadgenilebis gamotana. kerZod, gamoZiebis dawyebisTanave, Tu proku-

2043 `adamianiT vaWrobis (trefikingis) danaSulis gamoZiebis, sisxlissamarT-

lebrivi devnis ganxorcielebisa da trefikingis msxverplTa da dazaralebulTa 

mopyrobis saxelmZRvanelo principebi samarTaldamcavi organoebisaTvis~, damt-

kicebuli adamianiT vaWrobis (trefikingis) winaaRmdeg mimarTuli RonisZiebebis 

ganmaxorcielebeli sauwyebaTaSoriso sakoordinacio sabWos mier, 2014, 1. 

2044 teqstSi Semoklebulia rogorc sssk.

2045 trefikingis winaaRmdeg saqarTvelos kanoni, me-11 muxlis me-3 nawili.

2046 lekveiSvili, 2016, 280.
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rorisaTvis cnobili gaxda danaSaulebrivi qmedebiT pirisaTvis zia-

nis miyenebis faqti, man igi dadgenilebiT unda cnos dazaralebulad. 

prokurori valdebulia, mas Semdeg, rac daadgens piris dazarale-

bulad cnobis materialur winapirobas, mianiWos mas dadgenilebiT 

(formalurad) dazaralebulis procesualuri statusi. piris dazara-

lebulad cnoba SesaZlebelia sisxlis samarTlis saqmis sasamarT-

loSi gagzavnamde.2047 saqarTvelos kanonmdeblobiT, pirs trefikingis 

dazaralebulis statuss aniWebs prokurori dadgenilebis safuZvel-

ze, saqarTvelos sssk-is 56-e muxlis Sesabamisad, xolo msxverplis 

statusi pirs eniWeba adamianiT vaWrobis (trefikingis) winaaRmdeg 

mimarTuli RonisZiebebis ganmaxorcielebeli sauwyebaTaSoriso sa-

koordinacio sabWos farglebSi moqmedi mudmivmoqmedi jgufis mier, 

romelSic warmodgenilni arian adgilobrivi arasamTavrobo da saer-

TaSoriso organizaciebi.2048 miuxedavad trefikingis msxverplsa da 

dazarebuls Soris formalurad arsebuli am sxvaobisa, Zalian didia 

is wvlili, rac trefikingis danaSaulis gamoZiebaSi SeiZleba Seitanon 

trefikingis msxverplma, dazaralebulma mowmem maTi dakiTxvisas an 

gamokiTxvisas.

zogadad, trefikingis mkvlevar avtorTa Soris arsebobs mosaz-

reba, rom msxverplebs (dazaralebuls) SeuZliaT miscen gacilebiT 

ufro mniSvnelovani informacia da warmoadginon ufro validuri 

mtki cebulebebi, vidre amis gakeTebas SeZlebs mTeli erTi kilogrami 

kokaini an iaraRi Sesabamisi danaSaulis gamoZiebis SemTxvevaSi. magali-

Tad, pirs SeuZlia aRweros transportirebis saSualebani, sasaubro 

ena, garemo, peizaJi; moyves dRisiT gadayavdaT Tu RamiT, ra drois 

ganmavlobaSi mgzavrobda; gadmosces xmebi, rac mas esmoda, adamianebis 

aRweriloba da suni. es yvelaferi gamomZieblisa da prokurorisaTvis 

mniSvnelovani iseTi faqtorebia, romelTa aRwerac mxolod adamianebs 

SeuZliaT.2049 amasTan, sisxlis samarTlis procesSi msxverplis (dazara-

lebulis) amgvari CarTuloba saxelmwifos mxridan misi usafrTxoebis 

garantirebiT unda iqnas gamyarebuli.

2047 TumaniSvili, 2014, 168-169.

2048 `adamianiT vaWrobis (trefikingis) msxverplTa identificirebis erTiani stan-

dartebi da wesi~ damtkicebuli saqarTvelos prezidentis 2007 wlis1 Tebervlis 

N78 brZanebulebiT, muxlebi me-2 da me-3; `adamianiT vaWrobis (trefikingis) da-

naSaulis msxverplTa identificirebis saxelmZRvanelo principebi saqarTvelos 

saxelmwifo sazRvarze (sasazRvro gamtari da sabaJo gamSvebi punqtebi, saxmeleTo 

da sanapiro sazRvari) momuSave personalisTvis~, damtkicebuli adamianiT vaWro-

bis (trefikingis) winaaRmdeg mimarTuli RonisZiebebis ganmaxorcielebeli sauw-

yebaTaSoriso sakoordinacio sabWos mier, 2017, 8.

2049 Dill, 2011, 18, 23.
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maSasadame, msxverplis (dazaralebuli mowmis) sisxlis samarTlis 

procesSi efeqturad da amavdroulad usafrTxod CarTvis Tvalsaz-

risiT, ramdenime aspeqtia sayuradRebo: (1) maT mier micemuli Cvenebis 

(informaciis) didi mniSvneloba sisxlissamarTlebrivi gamoZiebisa da 

devnisaTvis, (2) maTi fsiqologiurad mowyvladi mdgomareoba da (3) 

maTi dacvis specialuri RonisZiebani sisxlis samarTlis procesSi 

monawileobis dros. 

pirvel sakiTxTan mimarTebiT, romelic exeba msxverplis (dazara-

lebuli mowmis) mier micemuli Cvenebisa da miwodebuli informaciis 

did mniSvnelobas trefikingis sisxlissamarTlebrivi gamoZiebisa da 

devnisaTvis, dasavluri da amerikuli kvlevebi Tanxmdebian imaze, rom 

msxverpli (dazaralebuli mowme) TamaSobs gadamwyvet rols trefiki-

orTa da maT TanamonawileTa sisxlissamarTlebriv devnaSi. faqtob-

rivad, Zalian rTuldeba sisxlissamarTlebrivi devna da gamoZieba, 

da zogjer, SeuZlebelic ki xdeba  msxverplis (dazaralebuli mow-

mis) monawileobisa da misi Cvenebis gareSe.  msxverplze (dazarale-

bul mowmeze) aseTma arsebiTma damokide bulebam migviyvana proaq-

tiuri gamoZiebis teqnikis ufro metad gamo yenebaze. maSin rodesac 

xdeba misi potencialis aRiareba, gansakuTrebiT `mTavari moTamaSee-

bis midevnebis~ TvalsazrisiT, aucilebelia imis aRiarebac rom, efeq-

turi proaqtiuri gamoZiebis SesaZleblobebi kvlav miuwvdomelia im 

qveynebisTvis, romlebic jer saTanadod ar arian ganviTarebuli. iseT 

qveynebSic ki, sadac, resurebi da gamocdileba iZleva adekvaturi 

proaqtiuri sapasuxo moqmedebebis saSualebas, aseT teqnikas, rogorc 

wesi, ar moaqvs mtkicebulebebi, romlebic aucilebelia imisaTvis, 

rom uzrunvelyofil iqnas trefikiorebis braldeba mZime fizikuri, 

fsiqikuri da seqsualuri zianisaTvis, rac maT trefikingis msxverpls 

miayenes. Sesabamisad, erovnulma sisxlissamarTlebrivma marTlmsa-

julebis instituciebma unda imuSaon im mimarTulebiT rom, sadac, ki 

es SesaZlebelia, trefikingis msxverpli (dazaralebuli mowme) arse-

biT wyarod iqnen miCneuli da maT miiRon saTando dacva da is stimu-

li, rasac isini iTxoven maTi eqspluatatorebis sisxlissamarTlebriv 

devnaSi monawileobis misaRebad.2050 miuxedavad imisa, rom saqarTvelos 

trefikingis winaaRmdeg sabrZolvelad mimarTuli kanonmdeblobiT, 

praqtikulad, trefikingis msxveprli (dazaralebuli mowme) aRiare-

bulia am saxis danaSaulis sisxlissamarTlebivi gamoZiebisa da devnis 

resursad, am resursis gamoyenebisaTvis gasaTvaliswinebelia am ada-

mianTa rogorc individualuri da fsiqologiuri mdgomareoba dana-

2050 Gallagher/Holmes, 2008, 318, 332; UN Traffi cking Principles and Guidelines, 2002, Guideline 
5.3.
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SauliT miyenebuli travmis gamo, ise maTi dacvis specialuri zomebi, 

romelTa sisxlissamarTlebriv kanonmdeblobaSi arseboba saxelmwi-

fom unda uzrunvelyos.

rac Seexeba zemoxsenebul meore sakiTxs, _ msxverplis (dazarale-

buli mowmis) fsiqologiur mowyvladobas, _ araerTi kvleva Tanxmdeba 

maT arasaxarbielo fsiqologiur mdgomareobaze da maTSi posttrav-

matuli stresis ganviTarebis maRal albaTobaze.2051 amdenad, am tipis 

dazaralebul _ mowmesTan kontaqtisas gansakuTrebuli aqcenti unda 

gakeTdes xelaxali da ganmeorebadi viqtimizaciisgan dazaralebulis 

dacvaze da dacvis Sesabamis saSualebebze.

maRali riskis arsebobis gamo, _ rom sisxlis samarTlis proce-

sis farglebSi dazaralebulma ganicados xelaxali viqtimizacia da 

miadges mas fizikuri, fsiqologiuri, emociuri an qonebrivi ziani, 

_ saxelmwifos marTebs dazaralebulis, aseve misi axlo naTesav-

is an ojaxis wevrebis dasacavad qmediTi samarTlebrivi meqnizmebis 

SemuSaveba.2052aRniSnul sakiTxebs xelaxali da ganmeorebiTi viqtimiza-

ciisagan dacvis TvalsazrisiT evropul doneze exeba evroparlamen-

tisa da sabWos 2012 wlis 25 oqtombris 2012/29/EU direqtiva ̀ danaSau-

lis msxverplis uflebebis minimaluri standartebisa da mxa rdaWeris 

Sesaxeb.~2053 aRniSnuli dokumenti me-4 TavSi `danaSaulis msxver-

plis dacva da im msxverplTa aRiareba, romlebic specialur dacvas 

saWiroeben~ araerTgan moixseniebs aseTi viqtimizaciis Tavidan aci-

lebis aucileblobas da Sesabamis moTxovnebs awesebs wevri saxelmwi-

foebisaTvis. mocemuli samarTlebrivi instrumentis me-18 muxli, ro-

melic msxverplTa dacvas exeba, pirdapir adgens wevr saxelmwifoTa 

valdebulebas, uzrunelyon msxverplis da misi ojaxis wevrebisaTvis 

iseTi zomebis xelmisawvdomoba, rogoricaa maTi dacva xelaxali da 

ganmeorebadi viqtimizaciisgan.2054 xolo direqtivis me-19-24-e muxleb-

Si aRwerilia ra pirobebis arsebobisas, ra farglebSi da viTarebaSi, 

specialuri dacvis rogori zomebis gamoyenebaa SesaZlebeli msxver-

plis (dazaralebulis) mimarT, raTa Tavidan iqnas acilebuli misi xe-

laxali da ganmeorebiTi viqtimizacia.

erovnul, qarTul sisxlis samarTlis saproceso kanonmdeblobaSi 

dazaralebulis dacvis erT-erT meqanizms misi xelaxali da ganmeo-

rebiTi viqtimizaciis Tavidan asacileblad warmoadgens dazaralebu-

2051 SalikaSvili, 2011, 130-131.

2052 TumaniSvili, 2014, 180.

2053 teqstSi Semoklebulia rogorc msxverplis uflebebis evropuli direqtiva, 

dawvr. ix. http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex:32012L0029.
2054 msxverplis uflebebis evropuli direqtiva, me-18 muxli.
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lis, misi axlo naTesavis, an ojaxis wevris mimarT dacvis specialuri 

RonisZiebis gamoyeneba, rasac qveviT calke ganvixilavT. 

amjerad, msxverplis (dazaralebulis) ganmeorebiTi viqtimizaci-

isgan dacvis konteqstSi mniSvnelovania direqtivis me-20 muxliT _ 

msxverplTa dacvis ufleba sisxlissamarTlebrivi gamoZiebis dros 

_ gaTvaliswinebuli moTxovna imis Taobaze, rom:~ (b) msxverplis 

dakiTxvis raodenoba minimumamde iqnas dayvanili da Catardes mxo-

lod maSin, rodesac igi aucilebelia sisxlis samarTlis gamoZiebis 

miznebisaTvis~.2055 am muxlSi mocemuli debulebis arsi gulisxmobs, 

rom ar moxdes misi mravaljeradi dakiTxva saqmis garemoebebis irgv-

liv, rac, savaraudod, Seqmnida ganmeorebiTi viqtimizaciis safrTxes. 

viqtimologiuri kvlevebis Tanaxmad, calkeuli kategoriis danaSau-

lis msxverplebisaTvis aseve dauZleveli SiSisa da stresis momta-

nia damnaSavesTan pirispir Sexvedra da masTan dapirispireba.2056 ab-

soluturad gasagebi iqneba trefikingis msxverplis (dazaralebulis) 

survili, ar misces Cveneba, Tu es qmedeba am pirisaTvis niSnavs mis 

identificirebas mediis mier, sajarod dgomas sasamarTlo sxdomis 

darbazSi, maT Soris, Zalian xSirad, sakuTari eqspluatatoris Tan-

daswrebiT da saubars sakuTari tramvatuli gamocdilebis Sesaxeb. 

aseTi msxverplebi (dazaralebulebi) SeiZleba aseve idgnen samagie-

ros mizRvisa da daSinebis pirispir. aucilebelia, rom erovnulma 

sis xlis samarTlis sistemam gamonaxos gza, raTa daexmaros tre-

fikingis msxverpls (dazaralebuls) usafrTxod da Sedegianad mi-

iRos monawileoba sasamarTlo procesSi.2057

aseTi dapirispirebis samarTlebrivi gziT Tavidan acilebis ga-

rantias emsaxureba msxverplis uflebebis evropuli direqtvis me-19 

da 23-e muxlebi. me-19 muxli, romelic exeba uflebas, acilebul iq-

nas kontaqti msxverplsa da damnaSaves Soris, pirvel nawilSi adgens, 

rom: `wevrma saxelmwifoebma unda Seqmnan saTando pirobebi imisaTvis, 

rom SesaZlo iyos msxverplisa da misi ojaxis wevrebis damnaSavesTan 

kontaqtis Tavidan arideba, rodesac saWiroa, im SenobaSi, sadac, sisx-

lis samarTlis procesi mimdinareobs, garda im SemTxevevisa, roca 

aseT kontaqts Tavad procesi moiTxovs.~2058 am evropuli donis in-

strumentTan SesabamisobiT, qarTvelma kanonmdebelma gaiTvaliswi-

na dazaralebuli-mowmis gamoZiebis etapze magistrati mosamarTlis 

winaSe dakiTxvis SesaZlebloba, raTa dazaralebuls aaridos bral-

2055 msxverplis uflebebis evropuli direqtiva, me-20 muxlis `b~ qvepunqti. 

2056 TumaniSvili, 2014, 180.

2057 Gallagher/Holmes, 2008, 318, 333.
2058 msxverplis uflebebis evropuli direqtiva, me-19 muxlis 1-li nawili. 
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debulTan pirispir Sexvedra saqmis arsebiTi ganxilvis sxdomaze sa-

samarTloSi.2059 kerZod, sssk-is 114-e muxlis 1-li nawilis (a) da (d) 

qvepuntebis mixedviT, romelic adgens gamoZiebis dros piris mowmed 

dakiTxvis wess: `gamoZiebis stadiaze rogorc braldebis mxaris, ise 

dacvis mxa ris SuamdgomlobiT gamoZiebis adgilis an mowmis adgil-

samyoflis mixedviT magistrati mosamarTlis winaSe mowmed SeiZleba 

daikiTxos piri, Tu: arsebobs misi sicocxlis mospobis an janmrTe-

lobis gauaresebis realuri safrTxe, ramac SeiZleba xeli SeuSalos 

mis mowmed dakiTxvas sasamarTloSi saqmis arsebiTi ganxilvis dros; 

es aucilebelia dacvis specialuri RonisZiebis gamoyenebasTan da-

kavSirebiT, `xolo, amave kodeqsis 118-e muxliT, _ mowmis dakiTxva 

saqmis arsebiTi ganxilvis dros: `ar daikiTxeba is mowme, romelic 

dasakiTxad ver gamocxaddeba sasamarTloSi am kodeqsis 114-e muxlis 

1-li nawilis `a~, `b~ an `d~ qvepunqtiT gaTvaliswinebuli garemoe-

bis arsebobis gamo. am SemTxvevaSi saqmis arsebiTi ganxilvis sxdomaze 

qveyndeba piris winasasamarTlo Cveneba. ar SeiZleba gamamtyunebel 

ganaCens safuZvlad daedos mxolod es Cveneba, Tu igi piris braleu-

lobis damadasturebeli sxva mtkicebulebiT ar dasturdeba~. Tu 

gamoZiebis stadiaze magistrat mosamarTlesTan daikiTxa dazarale-

buli, maSin saqmis arsebiTi ganxilvis sxdomaze gamoqveyndeba misi 

deponirebuli Cveneba dazaralebulis dauswreblad. dazaralebulis 

xelaxali viqtimizaciisgan dacvis mizniT SesaZlebelia gamoyenebul  

iqnas agreTve dazaralebuli-mowmis distanciuri dakiTxva teqnikuri 

saSualebebis gamoyenebiT imave an sxva sasamarTlodan an sxva adgi-

lidan.2060 saqarTvelos sssk-is kanonmdeblobiT gansazRvruli zemoT 

ganxiluli debulebebi exmiane ba msxverplis uflebebis evropuli di-

reqtivis 23-e muxls, romelic adgens, rom `im msxverplebs, romlebic 

22-e muxlis 1-li nawilSi dadgenili individualuri Sefasebis Sede-

gad saWiroebs dacvis specialur RonisZiebebs sasamarTloSi sisxlis 

samarTlis saqmis warmoebis dros, xeli miuwvdebodeT Semdeg zomebze: 

(a) zomebi, romlebic saSualebas iZleva, acilebul iqnas vizualuri 

kontaqti msxverplsa (dazaralebuls) da damnaSaves Soris, maT So-

ris Cvenebis micemis dros Sesabamisi saSualebebis gamoyenebiT, maT 

Soris sakomunikacio teqnologiebis meSveobiT; (b) zomebi, romlebic 

uzrunvelyofen, rom msxverpli, SesaZ loa, mosmenil iqnas sasamarTlo 

darbazSi mis dauswreblad, ufro konkretulad ki Sesabamisi sako-

munikacio teqnologiis gamoyenebiT; (g) zomebi, romlebiTac Tavidan 

2059 TumaniSvili, 2014, 181.

2060 TumaniSvili, 2014, 181; saqarTvelos sssk-is 243-e muxlis me-3 nawili.
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iqneba acilebuli arasaWiro dakiTxva, romelic Seexeba msxverplis 

pirad cxovrebas da ara sisxlis samar Tlis danaSauls, da (d) zomebi, 

romlebic saSualebas iZleva, sisxlis samarTlis procesi daxurulad 

gamocxaddes.~2061

am evropuli donis samarTlebrivi instrumentis zemoxsenebul 

ukanasknel regulaciasTan SesabamisobiT, saqarTvelos sssk-is 182-e 

muxlis debuleba ukavSirdeba trefikingis saqmeebze sasamarTlo sxdo-

mis Catarebis Taviseburebebs da adgens rom: ̀ sasamarTlos SeuZlia mxa-

ris SuamdgomlobiT an sakuTari iniciativiT miiRos gadawyvetileba 

sxdomis nawilobriv an srulad daxurvis Sesaxeb: (d) sqesobrivi dana-

Saulis, adamianiT vaWrobis (trefikingis) an ojaxuri danaSaulis msx-

verplis interesebis dacvis mizniT,~ rom araferi vTqvaT sssk-is 57-e 

muxliT garantirebul dazaralebulis uflebaze, ̀ (l) mimarTos bral-

debis mxares am kodeqsis 182-e muxlis me-3 nawiliT gaTvaliswinebuli 

mizniT sasamarTlo sxdomis nawilobriv an srulad daxurvis Sesaxeb 

Suamdgomlobis dayenebis moTxovniT~. daxuruli sasamarTlo sxdomis 

Catarebis SesaZlebloba adamianiT vaWrobis (trefikingis) danaSaulze 

prokuroris, dazaralebulis an misi warmomadgenlis SuamdgomlobiT, 

sasamarTlos (mosamarTlis) ganCinebiT (dadgenilebiT) aseve garan-

tirebulia trefikingis winaaRmdeg saqarTvelos kanoniT.~2062

saerTaSoriso kvlevebi ki kidev erTxel mogviwodebs, rom is ga-

mocdileba, rac arsebobs seqsualuri xasiaTis Zaladobrivi danaSau-

lis da ojaxuri Zaladobis msxverplebTan (dazaralebul-mowmeebeTan) 

saqmis warmoebis dros, SeiZleba iyos swori gezis momcemi analogiur 

situaciebSi trefikingis saqmesTan mimarTebiTac. potenciurad sa-

sargeblo zomebi SesaZloa moicavdes pirdapiri Cvenebis micemis al-

ternativebis gamoyenebas, romelic mimarTulia msxverplis identuro-

bis, piradi sferosa da Rirsebis dacvaze, rogoricaa videoCanaweris 

demonstrireba, daxuruli sasamarTlo sxdoma da mowmeTa identifi-

kaciis monacemTa Secvla.2063

amasTan, msxverplTa gamokiTxva (dazaralebulis dakiTxva) 

moiTxovs ndobisa da gagebis mopovebas. aseT dros kulturaluri 

aspeqtebi gansakuTrebiT sayuradRebo sakiTxia imisaTvis, rom gves-

modes msxverplis SiSi, travma da misi ambis Txrobis manera. gaupa-

tiurebisa da wamebis msxverplni, xSirad, Tu ara yovelTvis, ar sau-

broben TavianT gamocdilebaze. travma xSirad Tavis TavSi ketavs da 

2061 msxverplis uflebebis evropuli direqtiva, 23-e muxlis me-3 nawili.

2062 trefikingis winaaRmdeg saqarTvelos kanonis me-13 muxlis me-2 nawili.

2063 Gallagher/Holmes, 2008, 318, 333.
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axSobs pirovnebas, an uxerxulad agrZnobinebs Tavs. trefikiorebi 

mimarTaven fizikur da fsiqologiur saSualebebs, iseve rogorc 

narkotikebs msxverplze kontrolis mosapoveblad da ase ayalibeben 

damokidebulebas, saidanac msxverplebs ar SeuZliaT gaqceva. msxver-

plebi SeiZleba adanaSaulebdnen kidec sakuTar Tavs iseT SemTxvevebSi, 

sadac, maT miiRes fiqciur samuSaoze SeTavazeba, an romel situaci-

aSic isini moatyues `megobarma mamakacebma~, da sabolood aRmoCnd-

nen CarTuli trefikingsa da iZulebiT prostituciaSi. Zalian didi 

sifrTxiliT unda Catardes maTi gamokiTxva da dakiTxva. rac ufro 

metad endoba da rac ufro komfortulad grZnos Tavs msxverpli 

(dazaralebuli-mowme) gamokiTxvisa da dakiTxvis mwarmoebel pirTan, 

miT ufro metad gaixsneba igi da meti SesaZlebloba eqneba ufro de-

taluri informacia warmoadginos trefikioris Sesaxeb. gamokvleuli 

unda iyos msxver plis ojaxic. bevr situaciaSi, gansakuTrebiT iseTSi, 

romlebic CarTulni arian transnacionalur organizebul danaSaul-

Si, ojaxebi mZevlad arian ayvanili, imyofebian valSi an muqaris qveS 

im SemTxvevaSi, Tu msxver pli gaiqceva an iTanamSromlebs samarTal-

damcavebTan. samagieros mizRva namdvilad realuri muqaraa da mniS-

vnelovania msxver plisTvis im sakiTxis gadawyvetisas, daexmaros Tu 

ara samarTaldamcavebs da iTanamSromlos Tu ara maTTan.2064

yvela am zemoaRwerili aspeqtis gaazrebis Semdeg gaxdeba SesaZle-

beli visaubroT sisxlis samarTlis procesSi msxverplis (dazarale-

bulis) da mowmis dacvis specialur RonisZiebebze, romelic statiaSi 

SemoTavazebuli sqemiT mesame komponents warmoadgens sisxlis samar-

Tlis mTeli procesis efeqturad da usafrTxod mimdinareobis Tval-

sazrisiT.

literaturaSi miTiTebulia, rom arsebobs SemTxvevebi, rodesac 

procesis monawile (gansakuTrebiT mowme da dazaralebuli) sisxlis 

samarTlis procesis warmoebisas dgeba braldebulisgan an misi gare-

mocvisgan momdinare sicocxlis da janmrTelobis xelyofis safrTx-

is winaSe. mowme an dazaralebuli, romelmac unda misces anda ukve 

misca Cveneba braldebulis winaaRmdeg, SesaZloa gaxdes am ukanaskne-

lis represiebis msxverpli.2065 Sesabamisad, mTeli rigi kompleqsuri 

garemoebebis gaTvaliswinebiT da gansakuTrebuli aqcentiT imaze, 

rom trefikingis SemTxvevaSi organizebul danaSaulTan gvaqvs saqme, 

aucilebeli xdeba dacvis specialuri RonisZiebebis gamoyeneba aseT 

pirTa mimarT sisxlis samarTlis procesSi. 

2064 Dill, 2011, 18, 22. 
2065 TumaniSvili, 2014, 196-197.
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saqarTvelos sisxlis samarTlis saproceso kanonmdeblobiT gaT-

valiswinebulia procesis monawilis dacvis specialuri RonisZiebis 

gamoyeneba im SemTxvevebSi, Tu: `(a) ganixileba saqme iseTi qmedebis Ca-

denis faqtze, romlis sajaro ganxilvac Tavisi bunebiT arsebiT zians 

miayenebs procesis monawilis pirad cxovrebas; (b) procesis monawilis 

vinaobisa da saqmeSi monawileobis gasajaroebiT mniSvnelovani safrTxe 

daemuqreba mis an misi axlo naTesavis sicocxles, janmrTelobas an 

qonebas; (g) procesis monawile damokidebulia braldebulze~.2066

rac Seexeba trefikingis msxverplis (dazaralebulis) da mowmis 

dacvis gansakuTrebul saWiroebas, amis Sesaxeb pirdapir aris miTiTe-

buli trefikingis winaaRmdeg saqarTvelos kanonis me-13 muxlis me-3 

nawilSi. mTlianad es muxli eZRvneba adamianiT vaWrobis (trefikingis) 

danaSaulze sisxlis samarTlis procesis Taviseburebebs, xolo misi 

me-3 nawili ki garkveviT gamoyofs am saxis danaSaulebze saqar Tvelos 

sisxlis samarTlis saproceso kanonmdeblobiT dadgenili dacvis spe-

cialuri RonisZiebebis gamoyenebis SesaZleblobas. amave kanonis me-14 

muxlis me-7 nawiliT, romelic adgens adamianiT vaWrobis (trefikingis) 

msxverplTa, dazaralebulTa samarTlebrivi dacvas: `dazaralebulsa 

da mowmes, agreTve im pirebs, romlebic maT samarTlebriv dacvasa 

da daxmarebas uweven, ufleba aqvT nebismier dros moiTxovon Tavi-

anTi da  ojaxis wevrebis piradi usafrTxoebis uzrunvelyofa saqa-

rTvelos kanonmdeblobiT dadgenili wesiT.~2067 aseTi gansakuTrebuli 

regulaciebis dadgenis safuZvelia is rom, sisxlissamarTlebrivi 

marTlmsajulebis ganmaxorcielebma pirebma yovelTvis unda SeZlon 

im faqtiT ganpirobebuli realobis sworad marTva, rom trefikingis 

msxverplebs umetes SemTxvevbSi ar surT daexmaron gamoZiebas, radgan 

SiSoben, rom am qmedebiT ziani miadgebaT piradad maT an maT ojaxebs. 

sakiTxze saerTaSorso doneze arsebuli gamocdilebis Tanaxmad, bevr 

SemTxvevaSi, samarTaldamcavi organoebis Tanamdebobis pirebi ver 

uzrunvelyofen msxverplis im doneze dacvas, romelic mas sWird-

eba an surs. es ki xdeba saTanado mandatis an resurebis uqonlo-

bis, anda orive komponentis kumulaciurad ararsebobis gamo. amasTan, 

mniSvnelovania, rom mxverplebs auxsnan amgvari dacvis farglebi, _ 

rom igi araa usazRvro da rom msxverpli, misi da misi ojaxis us-

afrTxoebis Taobaze cru danapirebiT ar iqnas Setyuebuli samarTal-

damcavebTan saTanamSromlod. amavdroulad, saxelmwifoebma unda 

gaakeTon yvelaferi, rac maT Zalasa da SesaZleblobebSia, raTa uz-

2066 saqarTvelos sssk-is 67-e muxlis `a, b, g~ qvepunqtebi.

2067 trefikingis winaaRmdeg saqarTvelos kanonis me-13 muxlis me-3 da 14-e muxlis 

me-7 nawilebi. 
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runvelyon im msxverplTa efeqturi dacva, romlebic TanamSromloben 

gamoZiebasTan.2068 dabalteqnologiurma, dabali Rirebulebis zomeb-

ma, miRebulma, msxverplis dacvis saagentoebTan TanamSromlobiTa 

da operaciiT, SesaZloa, msxverplisa da marTlmsajulebis sistemis 

saWiroebaTa balansirebis yvelaze realis turi Sansi SemogvTavazon. 

gamocdileba, miRebuli bevri qveynidan seqsualuri xasiaTis Zalado-

brivi danaSaulis da ojaxuri Zaladobis SemTxvevebis sisxlissmarT-

lebriv devnaSi msxverplis CarTulobis Sesaxeb gansakuTrebiT gamo-

sadegi iqneba trefikingis konteqstSi.2069

aRsaniSnavia, rom dazaralebulTa uflebebis dacvas jer kidev 80-

ian wlebSi Caeyara safuZveli saerTaSoriso doneze, rodesac gaerom 

specialuri rezolucia miiRo am sakiTxTan dakavSirebiT.2070 ukanaskne-

li evropuli donis instrumenti ki, romelic detalurad areguli-

rebs sakiTxs, aris zemoaRniSnuli msxverplis uflebebis evropuli 

direqtiva 2012/29/EU,2071 romliTac Canacvlda misi winamorbedi do-

kumenti-evropis sabWos CarCo-gadawyvetileba 2001/220/JHA `sisxlis 

samarTlis procesSi dazaralebulis uflebebis Sesaxeb~. direqtiva 

2012/29/EU, rogorc ukve aRiniSna, adgens ̀ danaSaulis msxverplis dac-

vas da im msxverplTa aRiarebas, romlebic specialur dacvas saWiroe-

ben~. danaSaulis msxverplTa dacvas, zogad konteqstSi, mimoixilavs 

muxli me-18, dacvis ufleba, romelic adgens: `wevrma saxelmwifoe-

bma unda uzrunvelyon, rom msxverplisa da misi ojaxis wevrebisaTvis 

xelmisawvdomi iyos iseTi zomebi, rogoricaa maTi dacva xelaxali da 

ganmeorebadi viqtimizaciisgan, daSinebisgan da samagieros mizRvisgan, 

maT Soris emociuri da fizikuri zianisgan dasacavad, da msxveplTa 

Rirsebis dasacavad dakiTxvisa da Cvenebis micemis dros. saWiroebis 

SemTxvevaSi, aseTma zomebma, SesaZaloa, moicvas erovnuli kanonmdeb-

lobis mier dadgenili procedurebi, mimarTuli msxverplisa da misi 

ojaxis wevrebis fizikuri dacvisaken.~2072

rac Seexeba uSualod dacvis specialur RonisZiebas, am sakiTxs 

exeba direqtivis 23-e muxli saxelwodebiT dacvis specialuri saWiroe-

bebis mqone msxverplTa dacvis ufleba sisxlis samarTlis procesSi, 

2068 European Traffi cking Convention, 2005, Article 28; UN Organized Crime Convention, 2000, 
Article 24.
2069 Gallagher/Holmes, 2008, 318, 333.
2070 gaeros generaluri asambleis 1985 wlis 29 noembris 40/43 rezolucia ̀ marTlm-

sajulebis ZiriTadi principebis deklaracia danaSaulis Sedegad dazaralebul-

TaTvis~.  

2071 dawvr. ix. http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex:32012L0029.
2072 msxverplis uflebebis evropuli direqtiva, 18-e muxli.



840

romelic mis me-2 da me-3 nawilSi CamoTvlil dacvis specialur zoma-

Ta gavrcelebasa da gamoyenebas axdens im pirebze, romelTac amave 

direqtivis 22-e muxlis 1-li nawilis mixedviT savaldebulod exebaT 

`msxverplis individualuri Sefaseba dacvis specialuri saWiroebebis 

gamovlenis mizniT~. aRniSnuli nawili saxelmwifoebs avaldebulebs 

uzrunvelyon, rom msxverplebma miiRon drouli da individualuri Se-

faseba erovnuli kanonmdeblobiT dadgenili procedurebis Sesabami-

sad, raTa ganisazRvros maTi dacvis specialuri saWiroeba da aseve, 

dadgindes, Tu ramdenad da ra farglebSi isargeblebs msxverpli am 

specialur zomaTagan sisxlis samarTlis procesis ganmavlobaSi, ise 

rogorc es mocemulia direqtivis 23-e da 24-e muxlebSi, rac gan-

pirobebulia xelaxali da ganmeorebadi viqtimizaciis, daSinebisa da 

samagieros gadaxdis mimarT mowyvladobiT.2073 mniSvnelovania, rom es 

muxli iqve gangvimartavs aseTi Sefasebis gakeTebisaTvis relevantur 

da sensitiur komponentebs, rogorebicaa: a) msxverplis personaluri 

maxasiaTeblebi; (b) danaSaulis saxe an xasiaTi; da (g) danaSaulis gare-

moebebi.2074

gansakuTrebiT mniSvnelovania am muxlis me-3 nawili, romelic 

individualuri Sefasebis konteqstSi gansakuTrebuli yuradRebis 

gamaxvilebas moiTxovs msxverplTa garkveuli kategoriis mimarT 

da maT Soris asaxelebs trefikingis msxverplebs. kerZod, es muxli 

gamokveTil aqcents awesebs im msxverplTa mimarT, romlebmac mniS-

vnelovani ziani ganicades danaSaulis sisatikidan gamomdinare; msxver-

plTa mimarT, romelTac ziani miadgaT Seuwynareblobis niadgze an 

diskriminaciis motiviT Cadenili danaSaulis gamo, romelic calekul 

SemTxvevaSi SeiZleba dakavSirebuli iyos maT presonalur maxasaiTe-

blebTan; msxverplTa mimarT, romelTac damnaSavesTan urTierToba da 

masze damokidebuleba gansakuTrebiT mowyvlads xdis maT. am mimarTe-

biT terorizmis, organizebuli danaSaulis, adamianiT vaWrobis, gen-

deruli Zaladobis, axlo urTierTobaSi myof pirTa Soris Zalado-

bis, seqsualuri Zaladobis, eqspluataciisa da siZulvilis niadgaze 

Cadenili danaSaulis msxverplebi, aseve SezRuduli SesaZleblobis 

mqone msxverplebi gansakuTrebiT unda iqnan gaTvaliswinebuli.2075 rac 

Seexeba qarTul, erovnul kanonmdeblobas, sssk-Si, sisxlis samarT-

lis procesis monawilis dacvis specialuri RonisZiebis gamoyenebis 

wess me-9 Tavi eTmoba, xolo 57-e muxli iTvaliswinebs dazaralebu-

2073 msxverplis uflebebis evropuli direqtiva, 22-e muxlis 1-li nawili. 

2074 msxverplis uflebebis evropuli direqtiva, 22-e muxlis me-2 nawili. 

2075 msxverplis uflebebis evropuli direqtiva, 22-e muxlis me-3 nawili.
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lis uflebas, moiTxovos dacvis specialuri RonisZiebis gamoyeneba, 

Tu safrTxe emuqreba rogorc mis, ise misi axlo naTesavis an ojaxis 

wevris sicocxles, janmrTelobas an/da sakuTrebas. dacvis special-

uri RonisZiebebi gamoiyeneba procesis monawilis dacvis specialur 

programaSi CarTvis gziT. sssk-is 68-e muxlis Sinaarsis mixedviT, 

prokurori uflebamosilia, saqarTvelos generaluri prokuroris an 

misi moadgilis TanxmobiT, gamoiyenos procesis monawilis dacvis spe-

cialuri RonisZieba da am programaSi CarTos procesis monawile, an 

piri, romelic SeiZleba gaxdes procesis monawile, masTan dakavSire-

buli piri an/da misi axlo naTesavi, maTi TanxmobiT. amave muxlis me-3 

nawiliT, procesis monawilis dacvis RonisZiebebs aRasrulebs saqar-

Tvelos Sinagan saqmeTa saministro. aseTi RonisZiebebs miekuTvneba: 

a) mikvlevis sawinaaRmdego RonisZiebebis gatareba sajaro reestrSi 

an sxva sajaro xasiaTis CanawerSi procesis monawilis amocnobisa da 

identificirebis SesaZleblobis Semcveli monacemebis, kerZod, saxe-

lis, gvaris, misamarTis, samuSao adgilis, profesiis an sxva Sesabamisi 

informaciis, Secvla an amoReba; b) vinaobis Secvla da masze axali do-

kumentebis gacema _ fsevdonimis miniWeba, garegnobis Secvla, amocno-

bisa da identificirebis SesaZleblobis Semcveli saproceso da sxva 

dokumentebis gasaidumloeba; g) usafrTxoebis zomebis miReba (piradi 

dacva, gangaSze gamoZaxeba da sxv.); d) sacxovrebeli adgilis droebiT 

an samudamod Secvla; e) sxva saxelmwifoSi gayvana (relokacia) dacvis 

specialuri RonisZiebis gamoyenebis Sesaxeb gadawyevtileba ar aris 

sajaro. es gadawyvetileba ecnobeba mxolod dasacav pirs. dacvis 

specialuri RonisZieba SeiZleba gamoyenebul iqnas garkveuli vadiT 

an uvadod. dacvis specialuri RonisZiebis gamoyenebis vadis amowur-

vis SemTxvevaSi SesaZlebelia vadis gagrZeleba, Tu kvlav arsebobs 

am RonisZiebis gamoyenebis saWiroeba. dacvis specialuri RonisZiebis 

gamoyenebis safuZvlis aRmofxvris SemTxvevaSi am RonisZiebas auqmebs 

misi gamoyenebis Sesaxeb gadawyvetilebis mimRebi piri, rac dauyovneb-

liv ecnobeba dasacav pirs. 2076

2076 TumaniSvili, 2014, 199.
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IV. trefikingis msxverplis sagamoZiebo organoebTan 

TanamSromlobis gansxvavebuli formati zegavlenis 

daZlevisa da gamorkvevis periodis moTxovnasTan 

SesabamisobiT

sagulisxmoa, rom rogorc evropuli donis, aseve erovnuli 

kanonmdebloba trefikingis msxverplis sasargeblod da maTi in-

teresebis gaTvaliswinebiT, adgens iseT moTxovnas, rogoricaa e.w. 

mosafiqrebeli vadis daweseba, romelic eZleva adamianiT vaWrobis 

msxverpls Sesabamis danaSaulze sisxlis samarTlis procesis ganx-

orcielebaSi monawileobasTan dakavSirebiT, im sakiTxis gadasawyve-

tad, iTanam Sromleben Tu ara isini gamoZiebasTan. problema Tavisi 

arsiT procesualuri sakiTxia da specifikiT xasaiTdeba. amgvari wesi 

da damokidebuleba trefikingis msxverplis mimarT ganpirobebulia 

trefikingis evropuli konvenciis me-13 muxlis moTxovniT, romelic 

gulisxmobs zegavlenis daZlevisa da gamorkvevis periodis dawesebas, 

da erovnul doneze asaxaulia trefikingis winaaRmdeg saqarTvelos 

kanonSi. Tavis mxriv, aRniSnul kanonSi am normis arsebobaze gavlenas 

axdens saqar Tvelos ssk-is 1433 muxlSi gaTvaliswinebuli msxverplis 

(dazaralebulis) mimarT gansakuTrebuli mopyrobis aucileblobaze 

Cvenebis micemis sakiTxis TvalsazrisiT. kerZod, ssk-is 1433-e muxliT 

gaTvalis winebul msxverpls, zemoaRniSnuli evropuli konvenciis me-

13 muxlis gaTvaliswinebiT da trefikingis winaaRmdeg saqarTvelos 

kano nis me-12 muxliT, romelic adgens mosafiqrebel vadas: `ufle-

ba aqvs isargeblos mosafiqrebeli vadiT _ aranakleb 30 dRisa, raTa 

miiRos gadawyvetileba, surs Tu ara, iTanamSromlos samarTaldam-

cav organoebTan Sesabamis danaSaulze sisxlis samarTlis procesis 

ganxorcielebaSi. adamianiT vaWrobis (trefikingis) msxverpli mo-

safiqrebeli vadis ganmavlobaSi Tavisufldeba saqarTvelos ssk-is 

371-e muxliT gaTvaliswinebuli pasuxismgeblobisagan,~2077 romelic 

dawesebulia mowmis an dazaralebulis mier Cvenebis micemaze uaris 

TqmisTvis. amave (ssk-is 371-e) muxlis SeniSvnaSi dafiqsirebulia, rom: 

`sisxlissamarTlebrivi pasuxismgeblobisagan Tavisufldeba mowme an 

dazaralebuli, romelmac uari ganacxada Cvenebis micemaze Tavis an 

axlo naTesavis sawinaaRmdegod, da adamianiT vaWrobis (trefikingis) 

msxverpli _ mosafiqrebeli vadis ganmavlobaSi~.

amisgan gansxvavebiT, ordinalur SemTxvevebSi qarTuli sisxlis ma-

terialuri da saproceso samarTlis mixedviT Cvenebis micemaze uaris 

Tqma miCneulia danaSaulad da regulirebulia specialuri wesebiT. 

2077 trefikingis winaaRmdeg saqarTvelos kanonis me-12 muxlis 1-li da me-3 nawilebi. 
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ufro konkretulad ki, sssk-is 48-e muxliT: ̀ sasamarTloSi mowme debs 

religiuri an arareligiuri mniSvnelobis mqone fics, xolo sasamarT-

lom ficis dadebis win mowmes unda auxsnas ficis mniSvneloba da ganu-

martos saqarTvelos ssk-is 370-e da 371-e muxlebiT gaTvaliswinebuli 

sisxlissamarTlebrivi pasuxismgebloba~ (1-li da me-2 nawili). aseve, 

saqarTvelos sssk-is 115-e muxlis pirvel nawilSi, romelic iTvalis-

winebs dakiTxvis zogad wess, naTqvamia, rom: sasamarTlo ficis dadebis 

Semdeg mowmes ganumartavs, ra ufleba-movaleobebi aqvs mas, ra 

saqmezea igi gamoZaxebuli, rom igi valdebulia Tqvas yvelaferi, 

rac icis saqmesTan dakavSirebiT, da afrTxilebs Cvenebis mice-

maze uaris TqmisaTvis da cru Cvenebis micemisaTvis sisxlissamar-

Tlebrivi pasuxismgeblobis Sesaxeb, rac Tavis mxriv warmoadgens 

saqarTvelos ssk-iT gaTvaliswinebul danaSaulebs. maSasadame, sa-

samarTloSi gamocxadebuli mowme valdebulia misces Cveneba, Tqvas 

yvelaferi, rac icis saqmesTan dakavSirebiT da upasuxos mxareebis 

mier dasmul SekiTxvebs. Tu mowme uars ityvis Cvenebis micemaze 

an miscems cru Cvenebas, mas amisaTvis pasuxismgebloba daekisreba 

saqarTvelos ssk-is 370-e da 371-e muxlebiT. Tumca, mowmisaTvis 

dadgenili Cvenebis micemis valdebulebebidan saqarTvelos sisx-

lis samarTlis saproceso kanonmdebloba garkveul gamonakliseb-

sac exeba. am mimarTebiT, rogorc vxedavT, trefikingis SemTxvevaSi, 

msxverplis interesebis dacvis gaTvaliswinebiT, qarTveli kanon-

mdebeli adamianiT vaWrobis (trefikingis msxverpls) aniWebs mow-

mis privilegias, anu uflebas mosafiqrebeli vadis ganmavlobaSi 

ar misces Cveneba sisxlis samarTlis saqmesTan dakavSirebiT,2078 ro-

gorc es mocemulia sssk-is 50-e muxlSi, romelic acxadebs, rom: 

`mowmed dakiTxvisa da saqmisaTvis mniSvnelobis mqone informaciis 

Semcveli sagnis, dokumentis, nivTierebis an sxva obieqtis gada-

cemis valdebuleba ar ekisreba adamianiT vaWrobis (trefikingis) 

msxverpls _ mosafiqrebeli vadis ganmavlobaSi.~

rogorc aRiniSna, trefikingis msxverplis mimarT amgvari 30-dRi-

ani mosafiqrebeli vadis daweseba da gansxvavebuli damokidebuleba 

misi mowmed dakiTxvis TvalsazrisiT, ganpirobebulia evropul do-

neze arsebuli moTxovniT, trefikingis msxverplTaTvis zegavlenis 

daZlevisa da gamorkvevis periodis dawesebis Sesaxeb. aRsaniSnavia, 

rom trefikingis evropul konvenciaSi arsebuli debuleba, romelic 

mxare ebisgan moiTxovs, rom maT TavianT kanonebSi zegavlenis daZlevi-

sa da gamorkvevis mizniT gansazRvron sul mcire 30 dRiani periodi, 

2078 TumaniSvili, 2014, 156, 182.
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mniSvnelovan garantias warmoadgens msxverplTaTvis da ramdenime 

mizans emsaxureba. 

am mizanTagan statiis Sinaarsis gaTvaliswinebiT gansakuTrebiT 

relevanturia msxverplTaTvis SesaZleblobis micema, miiRon 

gadawyvetileba `kompetentur organoebTan TanamSromlobis Sesaxeb~. 

es niSnavs, rom msxverplebma unda gadawyviton, iTanamSromleben Tu 

ara samarTaldamcav organoebTan adamianebiT movaWreTa sisxlissamar-

Tlebrivi devnis procesSi. am TvalsazrisiT savaraudoa, rom aRniSnu-

li periodi msxverpls ukeTes mowmed aqcevs: Sesabamisi organoebisT-

vis Cvenebis micemis msurvel msxverplTa mier gakeTebuli gancxadebebi 

Tavisuflad SeiZleba, rom ar iyos saimedo, Tuki isini jer kidev Sokur 

mdgomareobaSi arian gadatanilis gamo. ̀ gadawyvetileba informaciaze 

dayrdnobiT~ niSnavs, rom msxverplis sulieri mdgomareoba met-nak-

lebad saRi unda iyos, msxverplma unda icodes misTvis xelmisawvdomi 

dacvisa da daxmarebis zomebisa da adamianebiT movaWreTa winaaRmdeg 

SesaZlo samarTalwarmoebis Sesaxeb. amgvari gadawyvetilebis miRebi-

sTvis saWiroa, rom msxverpli aRar iyos adamianebiT movaWris gavle-

nis qveS.2079 amdenad, Tavis mxriv, es vada zemoT dasaxelebul mizan-

Tan mWidro kavSirSi myof sxva iseT mizansac emsaxureba, rogoricaa 

msxver plTaTvis SesaZleblobis micema, daZlion da Tavi daaRwion ada-

mianebiT movaWreTa zegavlenas. msxver plTa mier trefikingis zegav-

lenis daZleva gulisxmobs, magaliTad, Wrilobebis moSuSebas da maT 

mier gancdili fizikuri Zaladobis Semdeg reabilitacias, agreTve, 

msxverplTa minimalur fsiqologiur reabilitacias.2080

trefikingis winaaRmdeg saqarTvelos kanonis me-12 muxlis me-2 

nawiliT, `mosafiqrebeli vada aiTvleba piris mier adamianiT vaWrobis 

(trefikingis) msxverplTa momsaxurebis dawesebulebisaTvis (TavSesaf-

risaTvis), samarTaldamcavi organosaTvis an Sesabamisi dawesebulebi-

saTvis mimarTvis dRidan~.2081 evropuli konvenciis me-13 muxliT ki: ̀ am 

periodis daniSnulebaa msxverplTaTvis SesaZleblobis micema, daZ-

lion da Tavi daaRwion adamianebiT movaWreTa zegavlenas da/an miRe-

bul informaciaze dayrdnobiT miiRon gadawyvetileba kompetentur 

organoebTan TanamSromlobis Sesaxeb; am periodis daweseba ar aris 

damokidebuli msxverplTa mxridan gamoZiebis an samarTlebrivi dev-

2079 evropis sabWos konvencia adamianebiT ukanono vaWrobis winaaRmdeg brZolis 

Sesaxeb, ganmartebiTi moxseneba, me-13 muxlis §174-e. 

2080 evropis sabWos konvencia adamianebiT ukanono vaWrobis winaaRmdeg brZolis 

Sesaxeb, ganmartebiTi moxseneba, me-13 muxlis §173-e.

2081 trefikingis winaaRmdeg saqarTvelos kanonis me-12, me-2 nawili.
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nis mwarmoebel organoebTan TanamSromlobaze.~2082

kanonmdeblobiT dadgenili mosafiqrebeli vadis garda, ro-

melic zegavlenis daZlevisa da gamorkvevis periods ukavSirdeba, 

mniSvnelovania, aseve, am konteqstSi im saxelmZRvanelo principebis 

aRniSvnac, romelic specialuri dokumentis saxiT SemuSavda saqarT-

velos saxelmwifo sazRvarze momuSave personalisaTvis trefikingis 

savaraudo msxverplTa drouli identificirebisa da msxverplTa sa-

Tanado mopyrobis uzrunvelsayofad da romlis mixedviTac, savarau-

do msxverpls ganemarteba, Tu ra saxis danaSaulisgan aTavisuflebs 

mas erovnuli kanonmdebloba msxverplis an dazaralebulis statusis 

miniWebis SemTxvevaSi.2083 aRniSnuli aqtis me-8 muxli exeba iseT mniS-

vnelovan aspeqts, rogoricaa piris gamokiTxva da acxadebs, rom pirve-

ladi gamokiTxvis dros mizanSewonilia dadgindes: `Tu piri ar aris 

saqarTvelos moqalaqe, saqarTveloSi Camosvlis/yofnis mizani/mizezi, 

xangrZlivoba da droebiTi sacxovreblis misamarTi; Tu Camosulia sa-

muSaos dawyebis mizniT, aqvs Tu ara dadebuli SromiTi xelSekruleba, 

aseve, unda dadgindes damsaqmeblis vinaoba da misamarTi; Tu aras-

rulwlovani imyofeba Tanmxleb pirTan erTad, bavSv sa da Tanmxleb 

pirs Soris kavSiri; Tu piri/pirebi gadaadgildebian jgufTan erTad 

da jgufis erT-erT warmomadgenels aqvs danarCeni wevrebis samgza-

vro dokumentebi, unda dadgindes jgufis wevrebis dokumentaciis 

erT pirTan Tavmoyris mizezi; indikatorebis Sesabamisad, savarau-

do msxverplis mdgomareoba~. amave muxlis SeniSvna ki am dokumentis 

gamoyenebis adresats sxvadasxva qmedebas avalebs. kerZod, sazRvarze 

momuSave personalis mier trefikingis savaraudo msxverplTa gamov-

lenis mizniT, mniSvnelovania gamosakiTx pirTa mimarT swori damokide-

bulebis SerCeva. gamokiTxva unda mimdinareobdes individualurad, 

mSvid garemoSi da ar unda gamoiwvios savaraudo msxverplisaTvis 

damatebiTi stresi. maT unda ganemartoT, rom msxverplis an dazara-

lebulis statusis miniWebis SemTxvevaSi isini daculebi iqnebian da 

gaTavisufldebian sisxlissamarTlebrivi pasuxis mgeblobisgan saxel-

mwifo sazRvris ukanono gadakveTisa (ssk 344-e muxli) da yalbi do-

kumentebis, beWdis, Stampis an blankis damzadebis, gasaRebis an gamoy-

2082 evropis sabWos konvencia adamianebiT ukanono vaWrobis winaaRmdeg brZolis 

Sesaxeb, ganmartebiTi moxseneba, me-13 muxlis §175-e.

2083 `adamianiT vaWrobis (trefikingis) danaSaulis msxverplTa identificirebis 

saxelmZRvanelo principebi saqarTvelos saxelmwifo sazRvarze (sasazRvro gam-

tari da sabaJo gamSvebi punqtebi, saxmeleTo da sanapiro sazRvari) momuSave per-

sonalisTvis~, damtkicebuli adamianiT vaWrobis (trefikingis) winaaRmdeg mimar-

Tuli RonisZiebebis ganmaxorcielebeli sauwyebaTaSoriso sakoordinacio sabWos 

mier, 2017, 7.
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enebisTvis (ssk 362-e muxli). aseve unda moxdes trefikingis savaraudo 

msxverplTa informireba imis Sesaxeb, rom zemoT aRniSnuli statusis 

mqone pirebi gaTavisufldebian administraciuli pasuxismgeblobis-

gan prostituciisa (ask 1723 muxli) da saqarTvelos moqalaqeTa da 

saqarTveloSi mcxovreb ucxoelTa registraciisTvis dadgenili wesis 

darRveviT saqarTveloSi cxovrebisTvis (ask 185-e muxli).2084

trefikingis savaraudo msxverplTa gamosavlenad gamosakiTx 

pirTa mimarT swori damokidebulebis sakiTxTan mimarTebiT saerTa-

Soriso kvleevebi calsaxad miuTiTebs gamokiTxvis dros gamosakiTx 

pirTa ndobisa da gagebis mopovebis aucileblobaze. kerZod imaze, 

Tu ramdenad mniSvnelovania, rom am procesSi msxverpli gaixsnas, 

gamoumuSavdes ndoba da sakmaod daculad igrZnos Tavi imisaTvis, 

rom alaparakdes. samarTaldamcavebi, aseve, mxarSi unda amoudgenen 

msxverpls da daikavon `usafrTxoeba, upirveles yovlisa~ midgoma. 

aseve, yurad Reba unda mieqces msxveplis gadaudebel samedicino da 

fsiqologiur saWiroebebs, vinaidan es kidev ufro sarwmunos gaxdis 

mas da xels Seuwyobs ufro produqtiul gamokiTxvas/dakiTxvas da 

Semdgom sisxlissamarTlebriv gamoZiebas.2085

arsebiTia, aseve zemoaRniSnuli saxelmZRvanelo principebis me-9 

muxli, ramdenadac igi adgens piris mimarT adamianiT vaWrobis (tre-

fikingis) msxverplad yofnis Sesaxeb eWvis warmoSobis an msxverplis 

mier TviTidentificirebis SemTxvevaSi gansaxorcielebel qmedebebs 

samomavlod misaRebi samarTlebrivi zomebis TvalsazrisiT. kerZod, 

aseT SemTxvevaSi Sesabamisi proceduris dacviT unda moxdes dakav-

Sireba: 

`srulwlovani piris SemTxvevaSi, Tu mas surs samarTaldamcav or-

ganoebTan TanamSromloba _ saqarTvelos Sinagan saqmeTa saministros 

centraluri kriminaluri policiis departamentis trefikingisa da 

ukanono migraciis winaaRmdeg brZolis sammarTvelosTan, xolo Tu mas 

ar surs samarTaldamcav organoebTan TanamSromloba _ saqarTvelos 

Sromis, janmrTelobisa da socialuri dacvis saministros mmarTv-

elobis sferoSi Semaval ssip adamianiT vaWrobis (trefikingis) msxver-

plTa, dazaralebulTa dacvisa da daxmarebis saxelmwifo fondTan. 

2084 `adamianiT vaWrobis (trefikingis) danaSaulis msxverplTa identificirebis 

saxelmZRvanelo principebi saqarTvelos saxelmwifo sazRvarze (sasazRvro gam-

tari da sabaJo gamSvebi punqtebi, saxmeleTo da sanapiro sazRvari) momuSave per-

sonalisTvis~, damtkicebuli adamianiT vaWrobis (trefikingis) winaaRmdeg mimar-

Tuli RonisZiebebis ganmaxorcielebeli sauwyebaTaSoriso sakoordinacio sabWos 

mier, 2017, 7.

2085 Dill, 2011, 18, 22. 
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kanonier warmomadgenelTan erTad myofi arasrulwlovani savarau-

do msxverplis SemTxvevaSi _ saqarTvelos Sinagan saqmeTa saministros 

centraluri kriminaluri policiis departamentis trefikingisa 

da ukanono migraciis winaaRmdeg brZolis sammarTvelosTan, xolo 

kanoni eri warmomadgenlis gareSemyofi arasrulwlovani savaraudo 

msxverplis SemTxvevaSi _ saqarTvelos Sinagan saqmeTa saministros 

centraluri kriminaluri policiis departamentis trefikingisa da 

ukanono migraciis winaaRmdeg brZolis sammarTvelosTan da ssip so-

cialuri momsaxurebis saagentosTan.~2086

am zemoaRniSnul sakiTxebTan dakavSirebiT, aucileblad unda iTq-

vas isic,  miuxedavad imisa, rom ̀ saqarTvelos kanonmdebloba adamianiT 

vaWrobis (trefikingis) danaSaulTan dakavSirebiT icnobs or statuss: 

trefikingis msxverpls da dazaralebuls~, statusis aseTi sxvaoba ar 

iZleva safuZvels am pirTa mimarT gansxvavebuli mopyrobisa. nacvlad 

amisa, trefikingis msxverpli da dazaralebuli sargeblobs erTi da 

imave uflebebiT.2087 Tumca, aRsaniSnavia isic, rom adamianiT vaWrobis 

msxverplis statusis mopovebiT pirs ar aRmoucendeba sssk-iT miniWe-

buli ufleba-movaleobebi.2088

V. daskvna

zogadad, bevri zoma arsebobs saxelmwifos mxridan trefikin-

gis winaaRmdeg sabrZolvelad, rogoric aris efeqturi gamoZieba, 

sisxlissamarTlebrivi devna da damnaSavis msjavrdeba. am Tvalsaz-

risiT, saerTaSoriso valdebulebebi, rogorc wesi, zogadi formiT 

aris formulirebuli, raTa saSualeba mieceT wevr saxelmwifoebs Sei-

muSaon iseTi legaluri instrumenti, romelic yvelaze metad moerge-

ba maT erovnul sistemasa da konteqsts, Tumca, am zomebis gatarebam, 

2086 `adamianiT vaWrobis (trefikingis) danaSaulis msxverplTa identificirebis 

saxelmZRvanelo principebi saqarTvelos saxelmwifo sazRvarze (sasazRvro gam-

tari da sabaJo gamSvebi punqtebi, saxmeleTo da sanapiro sazRvari) momuSave per-

sonalisTvis~, damtkicebuli adamianiT vaWrobis (trefikingis) winaaRmdeg mimar-

Tuli RonisZiebebis ganmaxorcielebeli sauwyebaTaSoriso sakoordinacio sabWos 

mier, 2017, 8-0. 

2087 `adamianiT vaWrobis (trefikingis) danaSaulis msxverplTa identificirebis 

saxelmZRvanelo principebi saqarTvelos saxelmwifo sazRvarze (sasazRvro gam-

tari da sabaJo gamSvebi punqtebi, saxmeleTo da sanapiro sazRvari) momuSave per-

sonalisTvis~, damtkicebuli adamianiT vaWrobis (trefikingis) winaaRmdeg mimar-

Tuli RonisZiebebis ganmaxorcielebeli sauwyebaTaSoriso sakoordinacio sabWos 

mier, 2017, 8.

2088 lekveiSvili, 2016, 280.
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realurad unda migviyvanos am samarTlebrivi instrumentebiT dadge-

nili uflebebiT faqtobriv sargeblobamde. am uflebebiT sargebloba 

individualur uflebaSi saxelmwifos Carevisgan dacvis uflebis miR-

maa, raTa moicvas saxelmwifos mxridan efeqturi dacva individualu-

rad moqmed pirTa iseTi qmedebebis winaaRmdeg, romlebic xels uSlian 

pirovnebis mier am uflebebiT sargeblobas. es xSirad Camoyalibebu-

lia, rogorc `jerovani gulisxmierebis~ movaleobis ganxorcieleba 

saxelmwifos mxridan, romelic afuZnebs `aseTi qmedebebis Tavidan 

acilebis, dasjis, gamoZiebis da misiT miyenebuli zianis gamosworebis 

valdebulebas, iqneba es Cadenili kerZo pirebisa Tu organizaciebis 

mier. `jerovani gulisxmierebis~ standarti moiTxovs, rom samarTl-

warmoebis procedurebi iyos efeqturi da hqondes Semakavebeli efeq-

ti danaSaulis prevenciisaTvis.2089

am perspeqtividan, kidev ufro did mniSvnelobas iZens trefikin-

gis msxverplis (dazaralebulis) samarTaldamcav organoebTan Tanam-

Sromlobis sakiTxi, romelTa roli udavod didia. aseTi TanamSrom-

lobisTvis ki saxelmwifoebma msxverplebs (dazaralebuls) saTanado 

pirobebi unda Seuqmnas. isini uzrunvelyofili unda iyvnen adekva-

turi donis mxardaWeriT, daxmarebiTa da informaciiT sisxlis samar-

Tlis procesSi maTi monawileobis mTeli periodis ganmavlobaSi. 

msxver plebs daxmareba da dacva esaWiroebaT ara mxolod danaSaulis 

gamoZiebis stadiaze, aramed maTi mxardaWera da dacva unda ganivrcos 

da moicvas sisxlis samarTlis saqmis mTeli procesi sasamarTloSi.2090 

rogorc vnaxeT, am mimarTebiT saqarTvelos sisxlis samarTlis sap-

roceso kanonmdebloba srul SesabamisobaSia am msxverplis uflebebis 

evropul direqtivasTan 2012/29/EU, iseve rogorc trefikingis evro-

pul konvenciasTan da palermos oqmTan.

saboloo jamSi, es yvelaferi isev da isev trefikingis efeqtur 

sisxlissamarTlebriv devnas emsaxureba. rogorc ukve davinaxeT, tre-

fikingTan brZola erTiani, mTliani, Tanmimdevruli ciklia sxvadasxva 

mniSvnelovani instituciebis, uwyebebisa da saagentoebis monawileo-

biT, romelTagan TiToeuls Tavisi funqcia gaaCnia da Tanac Sedegi 

mxolod koordinirebuli muSaobisa da TanamSromlobis farglebSi 

miiRweva.

yovelive amis gaTvaliswinebiT, sisxlis samarTlis procesualu-

ri aspeqtebis ganviTareba saqarTveloSi am danaSaulTan brZolis 

msoflio samarTlebriv tendenciebTan SesabamisobiT problemasTan 

2089 Kelemen/Johansson, 2013, 247, 251.
2090 Gallagher/Holmes, 2008, 31, 333, 335.
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efeqturad gamklavebis erT-erT fundamentur berketad gvevlineba. 

saqarTvelom 2006 wlidan dRemde, mniSvnelovani nabijebi ga-

dadga trefikingTan, rogorc transnacionalur danaSaulTan brZo-

lis TvalsazrisiT. adamianiT vaWrobis winaaRmdeg mimarTulma aSS-is 

saxelmwifo departamentma, msoflios masStabiT, sxvadasxva saxelm-

wifos mier ganxorcielebuli RonisZiebebis Sefasebis Sesaxeb gamo-

qveynebul angariSTa Soris gamoaqveyna saqarTvelos angariSic, 

romelSic Sefasebuli 187 saxelmwifodan saqarTvelo ukve meored 

moxvda trefikingis winaaRmdeg mebrZoli qveynebis Sefasebis umaRles 

safexurze _ e.w. `pirvel kalaTaSi~. aSS-is saxelmwifo departamentis 

angariSSi aRniSnulia, rom 2017 wlisTvis saqarTvelos mTavroba sru-

lad akmayofilebs trefikingis aRmofxvrisTvis dadgenil minimalur 

standartebs.2091Tumca, cxadia, es ar niSnavs, rom trefikingi, rogorc 

transnacionaluri danaSauli, saqarTveloSi daZleulia, aramed es 

aris tendencia, romelic ubralod miuTiTebs qveynis mier trefikin-

gis winaaRmdeg sabrZolvelad gadadgmuli nabijebis efeqtianobaze da 

iZleva samomavlod kidev ufro damaimedebeli prognozis gakeTebis 

saSualebas.

2091 dawvr. ix. http://police.ge/ge/saqartvelo-trefi kingis-tsinaaghmdeg-mebrdzoli-qveknebis-
umaghles-safekhurze-rcheba/10735?print=1
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